Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


J 


^1 


bRrricK  isra.  kj  riuk  Wffui.  Cbi- 


^^ 


"^  EEPORTS     /-•         .vi  V 

OF  "\^^  ^■' 


Casts  in  Cam  anir  (BqnitD 


iY 


DETERMINED   IN   THE 


S' 


*vt*«-'V 


SUPREME    COURT 


OF  THE 


STATE  OF  IE¥  YOEK. 


BY  OLIVER  L.  BARBOUR,  LL.  D. 


VOL.  XXXVI. 


ALBANY : 
W.   C.  LITTLE,  LAW  BOOKSELLEB. 

1862. 


I 


1 


Entered  aeeordiof  to  act  of  Concren,  in  the  year  one  thousand  eight  hundred  and  luty-two, 

bt  weare  c.  little, 

in  the  Clerk'a  Office  of  the  Diitrict  Ckiurt  of  the  Northern  Diitrict  of  New  York. 


Stereotyped  and  prinied  by  G.  M.  DaYiMn,  Saratoga  Sprioffi. 


JUSTICES  OF  THE  SUPREM  COURT, 


DURING  THE  YEAR  1862. 


-•••- 


FIBST   JUDICIAL   DISTRICT. 

Ci-Ass  1.  JOSIAH  SUTHERLAND  * 
"      2.  DANIEL  P.  INGRAHAM.t 
"      3.  WILLIAM  H.  LEONARD. 
"      4.  GEORGE  G.  BARNARD. 
5.  THOMAS  W.  CLERKE.J 


(( 


SECOND   JUDICIAL  DISTRICT. 

"      1.  JAMES  EMOTT.f 
"      2.  JOHN  W.  BROWN. 
"      3.  WILLIAM  W.  SCRUGHAM. 
4.  JOHN  A.  LOTT.J 


u 


THIRD   JUDICIAL   DISTRICT. 

"   1.  GEORGE  GOULD.* 
"   2.  HENRY  HOGEBOOM.f 
I  "   3.  RUFUS  W.  PECKHAM. 

4.  THEODORE  MILLER.§ 


u 


a 
u 
u 
u 


FOURTH   JUDICIAL   DISTRICT 

1.  ENOCH  H.  ROSEKRANS.t 

2.  PLATT  POTTER. 

3.  AUGUSTUS  BOCKES. 

4.  AMAZIAH  B.  JAMES.J 

3 


iv  JUSTICES  OF  THE  SUPREME  COURT. 

FirTH   JUDICIAL   DISTRICT. 

Class  1.  WILLIAM  F.  ALLEN.* 
2.  JOSEPH  MULLIN.f 


u 


"      3.  LE  ROY  MORGAN. 
"      4.  WILLIAM  J.  BACON.J 

SIXTH  JUDICIAL   DISTRICT. 

"      L  RANSOM  BALCOM.t 
"      2.  WILLIAM  W.  CAMPBELL. 
"      3.  JOHN  M.  PARKER. 
4.  CHARLES  MASON.J 


a 


it 
u 


SETFNTH   JUDICIAL   DISTRICT. 

"      L  ERASMUS  DARWIN  SMITH .♦ 

2.  THOMAS  A.  JOHNSON.f 

3.  ADDISON  T.  KNOX.t 
"       "  JAMES  C.  SMITH.** 
"      4.  HENRY  WELLES.t 

EIGHTH  JUDICIAL  DISTRICT, 

L  RICHARD  P.  MARVIN.t 

2.  NOAH  DAVIS,  Jcn. 
"  3.  MARTIN  GROVER. 
"      4.  JAMES  G.  HOYT.§ 

DANIEL  S.  DICKINSON,  Attorney  General. 

*  Sitting  in  the  Court  of  Appeals.  i  Re-elected,  November,  1861. 

t  Presiding  Justice.  ^  Elected,  November,  1861. 

f  Resigned,  May,  1862. 
**  Appointed  by  the  Governor,  in  place  of  Addison  T.  Knox,  resigned. 


CASES 


REPORTED  IN  THIS  VOLUME. 


Allen,  Taylor  ▼ 294 

AmericanExcb.  Bank  Y.Webb,..  291 
American  Life  Ins.  Co.,  Rawls  ▼.  357 
Aabnrn  and  Bocbester  B.  B.  Co., 
HotchMMV 600 

• 

B 

Ban  T.Pratt, 402 

Baker,  People  ex  rel.  v.  Haws, ..     69 
Bank  of  tbe  State  of  New  Tork 
▼.  Farmers'  Branch  of  State 

Bank  of  Ohio, 882 

Barton,  Sherwood  v 284 

Bay  Y.Gage, 447 

Beals  y.  Home  Insurance  Co., . . .  614 

Beard,  Rogers  T 81 

Begnn,  Brady  v 683 

Bell,  Hoaglandv 67 

Benedict  ▼.  Martin, 288 

Blakeman,  Warner  v 601 

Blodgett  T.  City  of  Syracuse,.. .  626 
Board  of  Commissiooers  of  Ex- 
cise v.  Purdy, 266 

Brackett,  Smith  T. 671 

Brady  T.  Begun 633 

Brill,  Doughty  y 488 

Brooklyn  City,  Hart  t 226 


Brooklyn  City  Bail  Road  Com* 

pany,  Mangam  y 280 

Brooklyn  City  Rail  Road   Co., 

Spooner  y 217 

Brooklyn  Ferry  Co.,  Croftit  y.  ..  201 
Brotherson,  People  ex  rel.  Whil- 

lis  V 662 

Brownson,  People  ex  rel.  y.  Ma- 
rine Court, 841 

Bruce  y.  Dayeoport, 849 

Buckingham  y.  Payne, 81 

Buffit  y.  Troy  and  Boston  R.  R. 
Company, 420 

c 

Callanan  y.  Van  Vleck, 824 

Cawley,  Owen  y 62 

City  of  Brooklyn,  Hart  y. 226 

City  of  Syracuse,  Blodgett  y.  . . .  626 
Claflin  y.  Farmers  and  Citizens' 

Bank, 540 

Coit  y.  Fougera, 195 

Coleman  y.  Playsted, 26 

CoUyer,  Miller  y 260 

Commissioners  for  loaning  V.  S. 

moneys,  Fellows  y., 655 

Conklin,  Iryin  y 64 

Cortelyou,  People  ex  rel.  Ridge- 
way  y.  ..« 164 


VI 


CASES  REPORTED. 


•. 


Craig  V.Ward, 877 

Crawford,  Mather  v 564 

Croftit  V.  Brooklyn  Ferry  Co.,.. .  201 
Crowell,  People  ex  rel.  v.  Law- 
rence,    177 


D 


Davenport,  Bmce  v 849 

Doughty  V.  Brill, 488 

Donham  v.  Williams, 136 


E 


Earnest,  Hall  ▼ 585 

Elting,  Hotchkiss  ▼ 88 

Excise  Commissioners  v.  Pnrdy, .  266 


F 


Farmers  and  Citizens'  Bank,  Claf- 

linv 540 

Farmers'  Branch  of  State  Bank 
of  Ohio,  Bank  of  the  State  of 

New  York  V 832 

Fay,  Hickox  V 9 

Fazackerly,  Paige  v 892 

Fellows  v.  Comm'rs  for  loaning 

T7.  S.  moneys, .  •- 655 

Felton,  People  V 429 

Fougera,  Coit  V 195 

Frank,  Gans  v 820 

V.  Harrington 415 

Fraschieris  v.  Henriques, 276 

Freer  v.  Stotenbur, 641 


Gt 


Gage,  Bay  V «..  447 

Galwey  v.  T7.  8.  Steam  Sugar  Re- 
fining Co., 256 

Gans  y.  Frank 820 

Gilbert  v.  Phce^ix  Ins.  Co., . . . . ,  872 

Gilev.  Libby, 70 

Glasco  V.  New  Tork  Central  R.  R. 
Company, 557 


Goddard  v.  Pomeroy, 546 

Gould  ▼.  Gould, 270 


H 


Hall  v.  Earnest, 585 

Harrington,  Frank  v 415 

Harris  v.  Harris, 88,  574 

Harrison,  Otis  v 201 

Hart  V.  City  of  Brooklyn 226 

Haws,  People  ex  rel.  Baker  v.. . .     59 

Henriques,  Fraschieris  v 276 

Hickox  V.  Fay, ^ 

Hoagland  V.  Bell, 57 

Home  Ins.  Co.,  Beals  v 614 

Hosstatter  y.  Wilson, 807 

Hotchkiss  v.  Auburn  and  Roches- 
ter R.  R.  Co.,  600 

V.  Elting 88 

Howe,  Marsh  y 649 

Hubbard  v.  New  York  and  Har- 
lem R.  R.  Co., 286 


Ingalsbee  v.  Wood, 452 

Irish,  Sweet  v 467 

Irvin  y.  Conklin, 64 


K 


Ketchum,  Tobias  V 804 

Keteltas  y.  Wilson, 298 

King  y.  Poole, 242 


Lawrence,  People    ex  rel.  Cro- 
well v 177 

Ledyard  v.  Ten  Eyck, 102 

Libby,  Gile  y *•..<» 70 

Linden  y.  Linden, 61 

Loring  y.  United  States  Vulcan- 
ized Gutta  Percha  Co., 829 


CASES  REPORTED. 


vii 


M 


McClelland  ▼.  Remsen, 622 

McLaDe,  Schmeider  ▼ 495 

Mangam  t.  Brooklyn  City  Rail 

Road  Co. 230 

Marine    Court,    People   ex   rel. 

Brownson  v 341 

Marsh  ▼.  Howe, 649 

Martin,  Benedict  v 288 

Mather  v.  Crawford,  • . .  < 564 

Miller  v.  Collyer 250 

Mills  V.  Mills, 474 

Myrick  T.  Selden, 15 


N 


New  York  Central  Rail  Road  Co./ 

Olasco  y 557 

New  Tork  Centra]  Rail  Road  Co., 

Whitbeck  v 664 

New  York  and  Harlem  Rail  Road 

Co.,  Hubbard  V 286 

North   American    Eerosine   Qas 

Light  Co.,  Underbill  v 854 

North  Baptist  Church  ▼.  Parker,  171 


People  ex  rel.  Stephens  v.  Tall- 
man,  222 

Whillis  V.  Brother- 

son, 662 


0 


Otis  y.  Harrison, 
Owen  y.  Cawley,. 


210 
52 


Paige  V.  Pazackerly, 392 

,  Wright  V • 438 

Parker,  North  Baptist  Church  y.  171 

Payne,  Buckingham  y 81 

People  ex  rel.  Baker  v.  Haws, ...     59 
Brownson    y.  Ma- 
rine Court, 841 

Crowell    V.    Law- 
rence,     177 

— — Ridgeway  v.   Cor- 

telyou, 164 


People  y.  Felton, 429 

Phoenix  Ins.  Co.,  Gilbert  y 372 

Playsted,  Coleman  y 26 

Pomeroy,  Ooddard  y 546 

Poole,  King  y 242 

Pratt,  Bally 402 

Prosser,  Wyman  y 368 

Purdy,  Board  of  Commissioners 
of  Excise y 266 


B 


Rawls  y.  American  Life  Insurance 

Company, 357 

Raynor  y.  Robinson, 128 

Remsen,  McClelland  y 622 

Ridgeway,  People  ex  rel.  Cortel- 

you  y 164 

Robinson,  Raynor  y 128 

,  Tabory 483 

Rogers  y.  Beard, 81 

Rosseel  y.  Wickham, 886 


B 


Sands  y.  St.  John, 628 

St.  John,  Sands  y 628 

Schmeider  y.  McLane, 496 

Selden,  Myrick  y 15 

Sherwood  y.  Barton, 284 

Sloan  V.  Van  Wyck, 336 

Smith  y.  Brackett, 571 

y.  Tiffkny, 28 

,  Wayne  and  Ontario  Colle- 
giate Institute  y 576 

Spaulding  y.  Strang, 810 

Spooner  y.  Brooklyn  City  Rail 

Road  Co 217 

Stephens,  People  ex  rel.  y.  Tall- 
man, 222 

Stotenbnr,  Freer  y « 64^ 

Strang,  Spaulding  y 810 


TiU 


CASES  REPORTED. 


Sweet  T.Irish, 467 

ByracDfle,  City  of,  Blodgett  ▼... .  626 


Tabor  t.  Robinson, 488 

Tallman,  People  ex  rel.  Stephens  ▼.  222 

Taylor  V.  Allen, 294 

Ten  Eyck,  Ledyard  v 102 

Thompson  v.  Tioga  Rail  Road  Co.,  79 

Tifikny,  Smith  T 28 

Tioga  Rail  Road  Co.,  Thompson  v.  79 

Tobias  v.  Eetchum, 804 

Troy  and  Boston  Rail  Road  Co., 

Soffit  V 420 


u 


TJnderhill  t.  North  American  Eer- 
osine  Gas  Light  Company, ....  854 

United  States  Steam  Sugar  Refin- 
ing Company,  Galwey  t 266 

United  States  Vulcanized  Outta 
Percha  Company,  Loring  v.. . .  829 


Van  Vleck,  Callanan  v. 824 

VanWyck,  Sloan  v 886 

w 

Walker  V.  White, 692 

Ward,  C^igv 377 

Warner  y.  Blakeman, 601 

Wayne  and  Ontario  Collegiate  In- 
stitute V.  Smith 576 

Webb,  Am.  Exchange  Bank  v. ..  291 
Whillis,  People  ex  rel.  y.  Brother- 
son, 662 

Whitbeck  t.  New  York  Central 

RaURoadCo., 644 

White,  Walker  y 692 

Wickham,  Rosseel  y 886 

Williams,  Dunham  y 186 

Wilson,  Hosstatter  y 807 

,  Keteltasy 298 

Wood,  Ingalsbee  y 452 

Wright  y.  Paige, 438 

Wyman  y.  Prosser, 868 


CASES 


tavD  ani  €qmts 


IN   THE 


SUPREME    COURT 


OF  THE 
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HiCKOX  V8,  Fay,  Sheriff,  &c. 

An  execution  issned  upon  a  Jndgment  recoTered  on  a  note,  a  portion  only  of 
the  consideration  of  which  consists  of  a  demand  for  the  purchase  money 
of  articles  exempt  from  levy  and  sale  under  execution,  cannot  legally  he 
leTied  upon  such  of  the  dehtor's  property  as  is  exempted  fVom  levy  and  sale 
under  execution  hy  the  provisions  of  chapter  157  of  the  laws  of  1842,  aud 
80  much  of  such  property  sold  hy  virtue  thereof  as  shall  be  necessary  to 
satisfy  so  much  of  the  Judgment  as  shall  he  equal  to  such  portion  of  the 
consideration  of  the  note. 

The  statute  does  not  give  a  general  right  to  the  vendor  of  any  articles  of  the 
cla^  of  exempt  property,  to  take  any  other  of  that  species  of  property  for 
his  debt.  His  right  is  in  the  nature  of  a  particular  lien  on  specific  prop- 
erty, and  does  not  extend  to  any  other  property  except  the  precise  prop- 
erty sold. 

ACTION  against  the  defendant  as  sheriff  of  Steuben  coun- 
ty, to  recover  possession  of  a  quantity  of  tools,  upon  the 
ground  that  they  were  exempt  from  levy,  &c.  The  plaintiff 
was  a  householder,  lumng  a  fiEtmily,  &c.  and  was  a  daguer- 


10  CASES  IK  THE  SUPREME  COURT. 

Hickox  V.  Fay. 

rean  artist,  and  the  tools  were  necessary  in  that  husiness. 
The  defendant  justified  the  taking  of  the  property,  under  and 
by  virtue  of  an  execution  issued  upon  a  judgment  against 
Hickox,  recovered  by  William  D.  Shuart,  for  $138.91,  which 
M  judgment  had  been  assigned  to  Richard  B.  Appleby.     The 

judgment  was  recovered  on  a  bill  of  exchange  drawn  by  R. 
B.  Appleby  upon  the  plaintiff  and  accepted  by  him,  for  $122, 
on  account  of  a  debt,  a  portion  only  ($86)  of  which  was  for 
the  purchase  price  of  a  tool,  (not  mentioned  in  the  com- 
plaint,) and  the  balance  for  the  purchase  price  of  property 
not  exempt,  &c.  The  articles  of  property,  to  recover  which 
the  action  was  brought,  were  rendered  exempt,  &c.  by  the 
statute  of  1842.  (Laws  of  1842,  ch.  157.)  The  court 
charged  the  jury  that  the  defendant  had  the  right  to  levy 
the  execution  upon  any  property  rendered  exempt,  &c.  by  the 
statute  of  1842,  and  sell  suflScient  thereof  to  satisfy  a  por- 
tion of  the  judgment  equal  to  the  amount  of  that  portion  of 
the  debt  included  in  it,  which  was  created  by  sale  and  pur- 
chase of  property  exempt,  &c.  The  plaintiff  excepted  to 
this  ruling.  The  following  stipulation,  signed  by  the  attor- 
neys for  the  respective  parties,  presents  the  only  question  in 
the  case : 

''It  is  understood  and  stipulated  that  the  question,  and 
the  only  question,  presented  or  raised  by  the  first  and  second 
exceptions  to  the  charge  of  the  court  to  the  jury  as  made,  is 
whether  an  execution  issued  upon  a  judgment  recovered  upon 
a  note,  a  portion  only  of  the  consideration  of  which  consists 
of  a  demand  for  the  purchase  money  of  articles  exempt  from 
levy  and  sale  under  execution,  can  legally,  against  the  will 
of  the  judgment  debtor,  be  levied  upon  such  of  his  property 
as  is  exempted  from  levy  and  sale  under  execution  merely  by 
the  provisions  of  chapter  157  of  laws  of  1842,  and  so  much 
of  such  property  sold  by  virtue  thereof  as  shall  be  necessary 
to  satisfy  so  much  of  the  amount  of  said  judgment  as  shall 
be  equal  to  such  portion  of  the  consideration  of  such  note. 
If  it  cannot  legally  be  so  levied,  and  such  property  l^ally 
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80  sold,  then  the  said  two  exceptions  are  well  taken,  other- 
wise not." 

The  defendant  had  a  verdict.  And  the  case  came  before 
the  general  term  on  the  exceptions,  in  the  first  instance,  be- 
fore judgment. 

Gfeo.  B,  Bradley y  for  the  plaintiff.  I.  The  court  erred  in 
this  charge  to  the  jury,  and  the  exceptions  thereto  were  well 
taken.  (1.)  The  judgment  upon  which  the  execution  issued 
is  entire — not  severable  by  the  creditor  for  any  purpose — 
and  the  execution  cannot  be  deemed  to  have  been  "issued  on 
a  demand  for  the  purchase  money  of  such  tool,"  within  the 
meaning  of  the  statute.  {Laws  of  1842,  ch.  157,  §  1.) 
That  can  be  so  only  where  the  creditor  would  have  the  right 
to  satisfy  the  entire  execution  by  sale  of  property  exempt,  &c. 
And  it  will  not  be  pretended  that  making  a  debt,  created  by 
sale  of  exempt  property,  a  part  only  of  the  subject  of  an 
action  and  judgment,  would  give  to  the  entire  judgment  the 
remedial  character  of  such  part  thereof.  That  would  render 
the  statute  useless.  (2.)  The  proceeds  of  sales  of  property 
of  any  kind  by  the  sheriff  would  be  applied  upon  the  judg- 
ment generally.  The  judgment  debtor  could  not  compel  a 
special  application  upon  any  particular  part  of  it,  nor  is  there 
any  legal  recognition  of  any  several  part  or  character  of  the 
judgment.  The  payment  of  any  portion  of  the  judgment 
could  not  have  any  but  a  general  application  on  the  judgment, 
and  could  not  thereby  restrict  the  levy  of  execution,  so  far  as 
respects  the  character  of  the  property.  The  sale  on  execu- 
tion of  exempt  property,  sufficient  to  satisfy  such  portion  or 
amount  of  the  judgment,  would  not  prevent  a  subsequent  sale 
of  property  of  like  character  on  an  execution  issued  on  the 
same  judgment.  An  action  to  test  the  right  of  the  sheriff  to 
make  the  second  levy  and  sale,  could  not  involve  the  determ- 
ination of  the  character  of  the  property  sold  upon  the  prior 
execution,  or  the  circumstances  under  which  the  first  sale 
was  made.    It  follows  that  to  sustain  the  ruling  at  the  cir- 
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cuit,  it  must,  in  effect,  be  held  that  by  including  as  part  of 
the  amount  of  a  judgment  a  debt  for  the  purchase  money 
of  exempt  property,  the  creditor  may  acquire  a  greater  re- 
medial right  in  respect  to  the  balance  of  the  debt  included 
in  the  judgment  than  he  otherwise  could  have.  (3.)  The 
creditor,  in  aU  cases,  has  the  power  to  preserve  distinctly 
and  separately  any  debt  created  by  sale  of  exempt  property. 
And  by  uniting  a  debt  thus  created  with  a  debt  of  a  differ- 
ent character,  for  purposes  of  recovery,  the  creditor  must  be 
deemed  to  have  waived  or  deprived  himself  of  the  right,  in 
respect  to  the  enforcement  of  the  judgment,  reserved  by  the 
proviso  in  the  statute  referred  to.  (Lambert  v.  SnoWy  17 
How,  517.)  (4.)  The  creditor  in  this  case  having  elected  to 
unite  these  debts  of  such  different  remedial  characters  in  the 
recovery  of  judgment,  the  execution  issued  thereon  did  not 
fall  within  the  provisions  of  that  statute.  The  judgment  is 
an  entirety,  for  all  purposes,  and  the  creditor  or  sheriff  in 
enforcing  it  by  execution  cannot  resort  to  a  kind  of  property 
to  satisfy  a  portion  of  it  that  he  would  not  be  at  liberty  to 
reach  to  satisfy  the  whole  thereof.  (5.)  The  question  in- 
volved is  analogous  to  the  case  of  a  union  of  claims  or  causes 
of  action,  as  to  a  jjpt  only  of  which  the  debtor  may  be  ar- 
rested if  it  were  alone  the  cause  of  action.  (Codcy  §  179.) 
By  such  union  of  causes  of  action  the  creditor  deprives  him- 
self of  the  right  of  arrest  of  the  debtor  before,  and  of  exe- 
cution against  his  person  after  judgment.  {McGovern  v. 
PayUy  32  Barh.  83.  Lambert  v.  SnoWy  17  How,  517.  Mil^ 
ler  V.  ScherdcTy  2  Comet,  262,  267,  8.  Brown  v.  Treaty 
1  Hilly  225.  Suydam  v.  Smithy  7  id,  182.)  (6.)  If  the 
creditor  by  a  union  of  debts  in  his  judgment  has  limited  his 
means  of  enforcing  collection  of  any  portion  of  it,  such  re- 
striction is  but  the  result  of  his  own  folly. 

John  Maynardy  for  the  defendant. 

By  the  Gourty  E.  Darwin  Smith,  J.     The  charge  of  the 
judge  that  "  if  the  jury  found  that  any  part  of  the  debt  upon 
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which  the  judgment  was  recovered,  to  collect  which  the  execu- 
tion was  issued,  was  for  the  purchase  price  of  property  which 
was  exempt  from  levy  and  sale  on  execution,  then  the  sheriff 
was  authorized  by  virtue  of  such  execution  to  levy  upon  any  of 
the  property  enumerated  in,  and  rendered  exempt  from,  levy 
and  sale  on  execution  by  the  act  entitled  ^  An  act  to  extend 
the  exemption  of  household  furniture  and  working  tools  from 
distress  for  rent  and  sale  on  execution,'  passed  April  11th, 
1842,  and  sell  sufficient  of  such  property  to  satisfy  such  part 
of  such  debt  so  included  in  the  said  judgment,"  I  think  erro- 
neous, and  the  exception  of  the  defendant's  counsel  thereto 
well  taken.  The  judgment  was  for  $138.91,  and  it  is  not 
pretended  that  it  was  recovered  on  a  demand  for  the  purchase 
money  of  any  of  the  property  levied  on  by  the  defendant,  ex- 
cept a  camera  stand,  valued  at  $20.  The  theory  of  the 
charge  is,  that  if  any  part  of  the  judgment  was  recovered 
for  the  purchase  price  of  household  furniture  and  other  arti- 
cles exempt  from  levy  and  sale  on  execution  under  the  said 
act,  the  sheriff  might  levy  upon  any  other  exempt  articles  to 
the  amount  of  the  purchase  price  of  such  articles  included  in 
said  judgment.  This,  I  think,  involves  a  radical  miscon- 
ception or  misconstruction  of  the  statute.  The  terms  of 
the  statute  are  explicit.  After  giving  the  exemption  of 
household  furniture,  working  tools  and  team  owned  by  any 
person  being  a  householder,  &c.  to  the  value  of  $150,  it  pro- 
vides that  '^such  exemption  shall  not  extend  to  any  execu- 
tion issued  on  a  demand  for  the  purchase  money  of  such 
furniture  J  or  tools,  team,  or  articles  now  enumerated  by  law." 
The  execution  must  follow  the  property  sold,  as  if  the 
plaintiff  retained  a  specific  lien  thereon  for  the  price.  It 
was  designed  to  prevent  frauds  in  the  purchase  of  the  exempt 
class  of  property,  by  giving  the  vendor  a  right  to  retake  the 
same  on  execution,  notwithstanding  the  exemption  of  the 
statute,  precisely  as  though  he  had  taken  a  chattel  mortgage 
on  the  same,  which  he  was  seeking  to  enforce.    The  statute 
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did  not  give  a  general  right  to  the  vendor  of  any  of  the  class 
of  exempt  property  to  take  any  other  of  such  property  for 
his  debt.  His  right  is  in  the  nature  of  a  particular  lien  on 
specific  property,  and  does  not  extend  to  any  other  property 
except  the  precise  property  sold.  In  this  particular,  the 
charge  was  erroneous.  It  is  also  erroneous  in  another  view. 
The  plaintiff,  I  think,  had  waived  his  right  to  follow  the 
property  sold  by  him,  though  the  purchase  price  therefor  was 
in  fact  part  of  the  sum  for  which  the  judgment  was  recov- 
ered. The  judgment  was  entire,  and  for  part  of  the  amount 
the  plaintiff  had  no  claim  to  follow  any  specific  property  of 
the  judgment  debtor,  under  the  provisions  of  the  statute. 
By  taking  a  judgment  for  the  price  of  the  tools  or  other  ex- 
empt property  sold  to  the  plaintiff,  together  with  other  debts, 
he  must  be  deemed  to  have  elected  to  abandon  his  claim  to 
follow  the  specific  property.  The  case  is  in  principle  within 
those  cases  where  a  right  of  arrest  for  a  debt  fraudulently 
contracted,  or  other  cause  exists,  and  the  creditor  unites  in 
one  action  and  recovers  judgment  for  such  debt,  with  other 
claims  in  respect  to  which  no  such  right  of  arrest  and  im- 
prisonment on  execution  exists.  In  such  case  it  is  properly 
held  that  the -right  to  arrest  and  imprisonment  is  lost  by  a 
recovery  of  a  judgment,  and  the  right  of  arrest  at  the  com- 
mencement of  the  action  cannot  be  exercised  or  maintained 
for  the  amount  of  the  several  claims  so  united  in  one  action. 
(Lambert  v.  Snow,  17  How.  Pr,  Rep.  517.  McGovern  v, 
Payn,  32  Barb.  83.  Miller  v.  Scherder,  2  Comst.  262,  267. 
Suydam  v.  Smithy  7  Hilly  182.) 

The  party  who  seeks  a  peculiar  right  or  remedy  in  respect 
to  a  particular  debt  must  enforce  it  by  itself,  and  not  unite 
it  with  other  claims.  Any  other  rule  would  be  highly  unjust 
and  oppressive.  The  judgment  in  this  case  is  an  entire  one, 
and  the  debtor  cannot  pay  any  particular  part  thereof  and 
save  his  property  otherwise  exempt  under  the  statute.  If  the 
rule  adopted  at  the  circuit  was  correct,  and  he  might  thus, 
at  the  election  of  his  creditor,  to  whom  he  might  owe  two 
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debts,  one  a  small  one  for  fraud,  and  another  large  one  for 
some  other  consideration,  lose  the  benefit  of  the  statute 
entirely. 

A  new  trial  should  be  granted,  with  costs  to  abide  the 
event. 

[MoNROB  Gbnbbal  Tbbx,  September  2,  1861.    Smiiht  Johnson  and  Knox, 
Justices.]  '#•«"*',, 


< 
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Myrick  vs.  Selden  and  others.       '• , ;.  , 

In  proceedings  supplementary  to  execution,  the  court  does  not  Appoint  mor«^ 
than  one  person  receiver  of  the  property  of  the  Judgment  debtor,  however 
numerous  may  be  the  creditor's  bills  or  supplementary  proceedings  against 
him ;  inasmuch  as  such  appointment  in  one  suit  or  proceeding  completely 
divests  the  debtor  of  his  title  to  all  his  property. 

An  action  will  not  He  by  one  Judgment  creditor,  against  another,  for  the  pur- 
pose of  determining  the  question  as  to  the  priority  of  their  respective  liens 
upon  the  equitable  property  of  the  Judgment  debtor  in  the  hands  of  the  re- 
ceiver. 

The  commencement  of  a  suit  in  equity,  by  the  service  of  a  summons  and  in- 
junction, creates  a  lis  pendens  and  a  lien  in  the  nature  of  an  attachment  or 
a  statute  execution,  upon  the  equitable  property  of  the  defendant.  But  the 
plaintiff  is  bound  to  prosecute  his  action  diligently,  to  retain  his  lien ;  or  it 
will  cease,  like  that  of  a  dormant  execution. 

A  4elay  of  eight  years,  by  the  plaintiff,  in  the  prosecution  of  his  suit,  will  be 
deemed  an  abandonment  or  waiver  of  his  prior  right  acquired  by  the  com- 
mencement of  the  suit,  as  against  a  subsequent  creditor  who  has,  in  the 
meantime,  by  his  vigilance,  discovered  and  reached  a  fund  sufficient  to  sat- 
isfy his  claim. 

APPEAL  from  an  order  made  at  a  special  term,  sustaining 
a  demurrer  to  the  supplemental  complaint. 
On  the  5th  of  July,  1851,  Albert  G.  Myrick  and  Josiah 
W.  Myrick  (the  latter  now  deceased)  recovered  a  judgment 
against  Ansel  Frost  and  Harmon  Hibbard,  for  $5936.09,  and 
execution  thereon  was  returned  wholly  unsatisfied,  Septem- 
ber 21,  1851.  In  August,  1851,  Albert  G.  Myrick  caused  a 
writ  of  ne  exeat  to  be  issued  against  Frosty  to  the  sheriff 
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of  Monroe,  where  Frost  resided  ;  but  Frost  eluded  the  sheriff, 
and  fled  from  the  state  to  New  England.  In  December, 
1851,  the  original  suit  (to  which  this  suit  is  supplemental) 
was  commenced  by  Myrick  against  Frost  and  Samuel  Band ; 
the  latter  appeared  and  caused  his  answer  to  be  served  on 
the  12th  of  January,  1852.  Many  efforts  were  made  by  the 
plaintiff's  attorneys  to  iserve  the  siunmons  upon  Frost ;  but 
a  short  time  before  it  was  issued  he  absconded  from  the  state 
to  avoid  such  service,  which  was  not  finally  effected  until 
September  12,  1852.  The  complaint  was  the  ordinary  cred- 
itor's bill,  as  against  Frost,  and  charging  Band  with  holding 
a  large  amount  of  property  belonging  to  Frost,  in  trust  for 
him,  and  to  defraud  his  creditors;  and  praying  that  his 
(Band's)  claim  be  declared  fraudulent,  and  the  plaintiff's 
judgment  paid  out  of  the  property.  Also  for  a  receiver  and 
an  injunction.  Frost  answered,  not  denying  the  fraudulent 
transfer  to  Band,  nor  that  Band  held  the  property,  as  charged 
in  the  complaint ;  but  he  denied  the  facts  charged  as  to  his 
absconding,  and  ag  to  the  issuing  of  execution  against  him. 
Frost  also  set  out  a  large  number  of  judgments  recovered 
against  him,  from  August  10,  1842,  to  November  26,  1846, 
docketed  in  Onondaga  and  Monroe  counties,  and  locutions 
issued  and  returned  thereon  unsatisfied;  and  alleged  that 
Henry  B.  Selden  was  the  owner  of  one  of  said  judgments,  as 
surviving  plaintiff,  and  of  the  others,  as  assignee.  That  on 
the  17th  of  July,  1852,  after  the  return  of  all  the  execu- 
tions unsatisfied,  application  was  made  to  the  Hon.  Daniel 
Pratt,  a  justice  of  this  court,  upon  affidavits,  for  an  order  re- 
quiring Frost  to  appear  and  answer  concerning  his  property, 
which  was  granted,  requiring  him  to  appear  19th  July.  The 
order  was  duly  served,  and  on  the  19th  July  Frost  appeared, 
and  the  matter  was  referred  to  B.  Davis  Noxon,  jun.,  and 
Frost  ordered  to  appear  and  answer  before  him.  The  ref- 
eree was  ordered  to  examine  Frost  and  all  witnesses,  &c, 
Buch  proceedings  were  thereupon  had,  that  on  the  same  day 
(19th  July)  Nathan  F.  Graves  was  appointed  by  said  justice 
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reoeiyer  of  the  property  and  effects  of  Frost,  with  the  nsnal 
powers  of  receiyers  in  such  cases.  On  the  5(h  of  Angwt  the 
receiver  gave  the  required  bail,  and  on  the  6th  of  August 
Frost  assigned  to  the  receiver  all  his  estate,  equitable  inter- 
ests and  things  in  action.  Band  in  his  answer  denied  the 
allied  fraud,  and  all  collusion  with  Frost,  and  claimed  the 
property  as  his  own.  The  plaintiff  alleges  that  the  proceed- 
ings supplementary  to  execution  were  had,  and  Graves  ap- 
pointed receiver,  as  stated  in  the  answer  of  Frost;  that 
shortly  thereafter,  Graves,  as  such  receiver,  and  the  said 
Henry  B.  Selden,  conmienced  a  suit  in  this  court  against 
Frost  and  Band,  to  obtain  the  interest  of  Frost  in  the  prop- 
erty held  by  Band.  Issue  was  joined,  and  the  cause  referred 
to  Francis  Keman,  Esq.  to  hear  and  detennine,  who,  after 
hearing  the  proofs  and  allegations  of  the  parties,  decided  that 
the  claim  of  Band  was  fraudulent,  and  that  he  waa  liable  to 
account  for  all  the  property  received  by  him,  and  to  pay  over 
and  apply  the  proceeds  to  the  satisfaction  of  the  jwlgments 
mentioned  in  the  proceedings.  That  an  accountings  has  been 
had,  ^'  and  very  much  testimony  has  been  taken  before  said 
referee,  and  the  counsel  upon  both  sides  have  been  heard,  but 
the  said  referee  has  not  made  a  final  report ;"  but  has  pro- 
ceeded so  far  as  to  ascertain  that  said  Band  has  as  much  as 
ten  thousand  dollars  in  his  hands,  &c.  That  the  cause  of 
action,  upon  which  the  plaintiff's  judgment  was  recovered,, 
accrued  prior  to  the  transactions  between  Frost  and  Band^ 
and  that  those  transactions  were  fiuudulent  as  against  him ; 
that  the  original  action  against  Frost  and  Band  was  com- 
menced before  the  issuing  and  return  of  the  executions  men- 
tioned in  the  answer  of  Frost,  and  prior  to  the  appointment 
of  Graves  as  receiver,  and  prior  to  the  assignment  of  the  judg- 
ments to  Selden ;  and  the  plaintiff  believes  that  said  Graves 
and  Selden  had  notice  of  the  commencement  of  his  original 
action,  and  the  proceedings  therein,  before  the  commencement 
of  their  action.  Prayer,  that  it  be  declared  that  he  has  pri- 
ority of  lien,  and  is  entitled  to  priority  of  payment,  out  of 
YoL.  XXXVI.  2 
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the  effects  of  Frost.     General  demurrer,  by  the  defendant 
Selden,  at  special  term. 

The  following  opinion  was  delivered  by  the  judge  on  de- 
ciding the  cause  upon  the  demurrer,  at  the  special  term. 

Johnson,  J.  "  The  supplemental  complaint  shows  upon 
its  face  that  the  action  was  not  commenced  against  the  de- 
fendant Frost,  until  after  the  defendant  Seldon  had  regularly 
instituted  and  gone  through  with  proceedings  supplementary 
to  execution,  which  resulted  in  the  appointment  of  a  receiver, 
and  the  assignment  by  Frost  to  such  receiver  of  all  his  effects 
for  the  satisfaction  of  the  judgments,  in  respect  to  which  such 
proceedings  had  been  instituted. 

It  is  clear,  I  think,  that  the  service  of  the  summons  upon 
the  defendant  Band  was  no  commencement  of  the  action  as 
against  Frost,  as  they  were,  in  no  sense,  either  joint  contract- 
ors, or  united  in  interest,  as  against  Frost.  Rand,  according 
to  the  allegations  in  the  complaint,  had  a  complete  and  per- 
fect title  to  the  property  transferred  to  him,  so  that  their 
interests,  as  respects  the  subject  of  the  action,  were  entirely 
distinct  and  separate,  if  not  entirely  hostile. 

Under  the  code,  the  attempt  to  commence  >  the  action  is 
not  equivalent  to  its  actual  commencement,  even  for  the  pur- 
pose of  saving  the  demand  from  the  operation  of  the  statute 
of  limitations,  unless  it  is  followed  by  the  first  publication 
of  the  summons,  or  by  the  service  thereof,  within  sixty  days. 
(Oode,  §  99.) 

It  is  contended  in  behalf  of  the  plaintiff,  that  by  the  com- 
mencement of  the  action  against  Rand,  who  had  Frost's  title, 
he  acquired  a  lien  upon  the  property,  over  which  no  other 
creditor  could  obtain  a  preference  by  a  subsequent  action  or 
proceedings  against  Frost,  or  against  Frost  and  Rand.  I  am 
inclined  to  the  opinion  that  by  that  proceeding  the  plaintiff 
did  acquire  a  lien,  which  would  be  effectual  as  against  Rand 
and  all  persons  claiming  under  or  through  a  title  derived 
from  him.    Rand  had  Frost's  title^  as  against  him,  and  all 


MONBOE-SEPTEaiBER,  1861.  19 

I 

Myrick  fr.  Seldeo. 

the  world  besides^  except  Frost's  creditors.  But  as  to  the 
creditors  of  the  latter,  he  had  no  right  or  title  whatever  ;  as 
against  them  the  conveyance  was  fraudulent  and  void/ and 
carried  with  it  no  right  or  title,  but  it  remained  in  Frost,  as 
it  was  before.  It  was  the  title  of  Frost,  which  he  had  not 
parted  with,  as  regarded  his  creditors,  and  not  the  title  of 
Band,  which  all  the  parties  owning  the  judgments  were  en- 
deavoring to  reach.  The  receiver's  title  came  from  Frost  by 
a  complete  and  direct  conveyance,  in  pursuance  of  judicial 
proceedings  and  sentence ;  and,  it  seems  to  me,  gave  to  such 
receiver  and  to  the  defendant  Selden  a  lien  or  title,  superior 
in  every  respect  to  any  which  the  plaintiff  did  or  could 
acquire,  by  the  mere  commencement  of  his  action  against 
Band. 

Indeed,  I  do  not  see  how  the  plaintiff  acquired  any  lien  of 
any  description  upon  Frost's  property,  as  such,  until  the 
commencement  of  the  action  against  him.  Before  the  code, 
it  was  necessary,  in  order  to  create  a  lis  pendenSy  to  serve  the 
subpoena  upon  the  defendant  in  the  judgment.  {Hayden  v. 
Bttcklin,  9  FaigCy  512.)  The  chancellor  in  that  case  inti- 
mates that  a  commencement  by  taking  out  a  subpoena  and 
making  a  bona  fide  attempt  to  serve  it  without  delay,  which 
would  be  a  good  commencement  of  the  action  for  the  purpose 
of  saving  the  operation  of  the  statute  of  limitations,  if  the 
action  was  prosecuted  with  due  diligence,  afterwards,  would 
probably  be  a  commencement  sufficient  to  give  the  complain- 
ant in  a  creditor's  bill  a  preference  over  a  similar  action  sub- 
sequently commenced  against  the  same  defendant,  in  which 
the  subpoena  should  be  first  served. 

It  is  to  be  observed,  however,  that  the  law  in  reference  to 
the  conmiencement  of  actions  is  now  changed,  and  that  this 
action  was  not  commenced  against  Frost  for  any  purpose 
whatever,  until  after  Frost  had  parted  with  his  title.  As  I 
shall  put  my  decision  entirely  on  this  ground,  I  shall  not  no* 
tice  the  other  points  discussed. 

The  complaint  shows  a  good  cause  of  action,  on  its  face^ 
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against  the  defendants  Frost  and  Band,  but  none  against  the 
defendant  Selden,  who  is  entitled  to  judgment  on  his  de- 
murrer." 

Judgment  accordingly,  and  the  plaintiff  appealed. 

T.  B.  Strong,  for  the  appellant. 

H,  B,  Sdden,  defendant,  in  person. 

By  the  Oaurty  E.  Darwin  Smith,  J.  The  demurrer  in 
this  case,  I  think,  was  rightly  disposed  of  at  the  special  term. 
The  supplemental  complaint  set  up  no  right  of  action,  as 
against  the  defendants  Selden  and  Graves.  The  plaintiff  and 
Sdden  are  both  judgment  creditors  of  the  defendant  Frost, 
alid  are  both  pursuing  their  lawful  remedies  for  the  collection 
of  their  respective  judgments  from  the  equitable  property  of 
their  common  judgment  debtor.  The  property  of  Frost, 
which  both  creditors  are  seeking  to  reach,  is  vested  in  the 
receiver  Graves,  and  can  only  be  appropriated  by  him  under 
the  order  of  this  court.  The  receiver,  it  is  true,  was  ap- 
pointed upon  the  application  of  Selden  in  the  proceedings 
instituted  by  him  supplemental  to  execution,  but  he  is  as 
much  an  officer  of  the  court  under  such  appointment,  and 
under  its  control,  as  though  he  had  been  appointed  in  an  ac- 
tion, and  the  plaintiff,  upon  proper  application,  is  entitled  to 
have  the  defendant  Graves  appointed  receiver  in  his  suit 
also.  The  court  does  not,  in  such  cases,  appoint  more  than 
one  person  receiver  of  the  property  of  a  judgment  debtor, 
however  many  creditors'  bills  or  proceedings  supplementary 
to  execution  are  instituted  against  him,  as  such  appointment 
in  one  suit  or  proceeding  completely  divests  the  judgment 
debtor  of  his  title  to  aU  his  property.  The  question  of  pri- 
ority of  lien  upon  the  equitable  property  of  the  judgment 
debtor  in  the  hands  of  a  receiver,  which  is  the  only  question 
presented  upon  this  supplemental  bill,  is  not  properly,  I 
think,  the  subject  of  an  action.    It  can  be,  and  usually  is^ 
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presented  and  disposed  of  summarily  by  the  court.  (Boyi^ 
ton  Y.  BawseUy  1  Clarke,  584.)  I  can  see  no  necessity  or 
occasion  for  presenting  and  Utigating  this  qnestion  by  «>- 
tion^  and  I  should  be  disposed  to  sustain  this  demurrer  upon 
this  sole  groimd.  The  defendant  Selden  has  done  nothing  to 
interfere  with  or  infringe  upon  the  just  rights  of  the  plain- 
tiff-nothing  to  warrant  subjecting  him  as  a  party  to  the 
plaintiff's  suit  against  Frost  and  Band.  He  has  simply  as- 
serted his  own  l^al  rights,  and  by  superior  diligence  has 
obtained  the  prior  appointment  of  a  receiver,  in  his  proceed* 
ings.  The  plaintiff  has  no  ground  of  complaint  on  this  ac- 
count, nor  any  other  that  I  can  see,  against  Selden ;  and  the 
defendant  Graves  is  merely  the  receiver.  The  prior  appoint* 
ment  of  a  receiver  does  no  necessary  wrong  to  the  plaintiff 
Of  itself  it  settles  nothing.  It  merely  preserves  and  secures 
the  property  of  Frost  for  his  creditors.  But  if  it  were  neces- 
sary, in  disposing  of  this  demurrer,  to  decide  the  question 
which  of  these  parties,  the  plaintiff  or  the  defendant  Selden^ 
had  the  prior  lien  upon  the  property  in  the  hands  of  the  re- 
ceiver, I  should  certainly,  after  the  great  delay  of  the  plaintiff 
in  prosecuting  his  action,  hesitate  long  before  I  concurred  in  a 
decision  which  should  deprive  the  defendant  Selden  of  the 
benefit  of  his  superior  diligence,  and  give  to  the  plaintiff  the 
fruits  of  his  long  and  serious  litigation  to  reach  the  equitable 
properly  and  assets  of  Frost,  even  though  I  were  satisfied 
that  the  suit  of  the  plaintiff  should  be  deemed  first  com-:' 
menced  and  a  lia  pendens  in  respect  to  such  property  thereby 
created.  The  action  was  conmienced  against  Band  in  De- 
cember, 1851,  and  as  against  Frost,  September  12ih,  1852. 
The  order  upon  supplemental  proceedings  instituted  by  Sel- 
den was  made  July  17th,  1852 ;  and  the  order  appointing 
a  receiver  was  made  July  19th.  On  the  6th  of  August,  1852, 
the  receiver  qualified,  and  on  the  same  day  Frost  made  an 
assignment  to  him  of  his  legal  and  equitable  property  and 
interests.  Since  the  defendant  Frost  put  in  his  answer  in 
action,  on  the  4th  of  October,  1852,  it  does  mot  appear 
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that  any  proceedings  have  been  bad  in  said  suit,  till  tbe  serv- 
ice of  tbe  supplemental  complaint  making  Selden  and  G-raves 
parties,  wbicb  was  verified  July  25tb,  1860.  Here  was  an 
interval  of  nearly  eigbt  years,  in  wbicb  no  proceedings  were 
bad  in  tbe  action.  In  tbe  meantime  Selden  bad  diligently 
prosecuted  bis  suit  and  proceedings,  and  bad  discovered  and  \ 

reacbed  a  fund  sufficient,  probably,  to  pay  bis  judgments.  It 
would  be  tbe  beigbt  of  injustice,  now,  to  let  tbe  plaintiff  step 
in  and  reap  tbe  fruit  of  tbis  litigation,  and  I  am  satisfied  be 
bas  no  sucb  rigbt.  Tbe  commencement  of  a  suit  in  equity 
by  tbe  service  of  a  summons  and  injunction  upon  Frost 
doubtless  created  a  lis  pendens  and  a  lien  in  tbe  nature  of 
an  attachment,  {Coming  et  al.  v.  White,  2  Paige,  567,)  or  a 
statute  execution  upon  bis  equitable  property.  {Weed  v. 
Pierce,  9  Gowen,  729.  Beck  v.  Burdet,  1  Paige,  309. 
4  id.  42.  5  id.  13.  6  id.  445.)  But  tbe  plaintiff  was  bound 
to  prosecute  bis  action  dib'gently,  to  retain  bis  lien,  or  it 
would  cease,  like  tbat  of  a  dormant  execution.  Gbancellor 
Walwortb,  in  Edmeston  v.  Lyde,  (1  Paige's  Gh.  637,)  says  of 
tbe  creditor  in  sucb  a  case,  "if  be  abandons  tbe  pursuit,  or 
lingers  by  tbe  way,  before  be  bas  obtained  a  specific  lien,  be 
bas  no  rigbt  to  complain  if  another  creditor  obtains  a  prefer- 
ence by  superior  vigilance."  Tbe  delay  of  nearly  eigbt  years 
by  tbe  plaintiff,  in  tbe  prosecution  of  bis  suit,  it  seems  to  me, 
should  be  deemed  an  abandonment  or  waiver  of  bis  prior  rigbt, 
if  be  had  acquired  any  such  rigbt,  by  tbe  commencement  of 
his  suit,  as  against  tbe  defendant  Selden.  But  upon  tbe  point 
whether  the  plaintiff's  suit  was  first  commenced,  if  it  be  ne- 
cessary to  decide  it  now,  I  concur  in  tbe  opinion  of  tbe  judge 
at  special  term,  that  as  against  the  defendant  Frost,  and  so 
far  as  a  2{9  pendens  is  concerned,  to  create  any  lien  upon  bis' 
equitable  property,  tbis  suit  was  not  commenced  until  tbe 
service  of  tbe  subpoena  and  injunction  upon  Frost,  in  Sep- 
tember, 1852.  He  and  Band  were  not  united  in  interest  in 
any  just  sense,  within  tbe  intent  and  meaning  of  section  99 
of  tbe  code.    This  section  declares  that  an  action  shall  be 
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commenoed  as  to  such  defendant  when  the  summons  is  s^red 
on  him,  or  on  a  co-defendant  who  is  a  joint  contractor,  or  is 
otherwise  nnited  in  interest  with  him.  Frost  and  Band  were 
not  joint  contractors,  and  were  in  no  way  united  in  interest. 
Band  is  a  fraudulent  grantee  of  Frost,  but  he  denied  his 
fraud  and  claimed  to  he  the  absolute  owner  of  the  property 
in  hostility  to  Frost  and  his  creditors.  I  can  see  no  ground 
on  which  the  complaint  can  be  sustained,  and  think  that  the 
order  sustaining  the  demurrer  thereto  by  the  defendants  Sel- 
den  and  Graves  should  be  affirmed  with  costs. 

[MoHBOB  0BHBBA1  Tebx,  September  2>  1861.    SmUhf  JcHmttm  and  Aob^ 
Justicee.] 


Smith  w.  Tiffaht  and  Pitts. 

If  an  account  is  i>ayable  in  specific  arUdes,  upon  the  demand  or  request  of  the 
creditor,  no  action  will  lie  npon  the  same  for  the  recovery  of  money,  nor 
can  snch  accouit  be  nsed  as  a  set-off,  until  after  a  demand  and  refusal 
to  pay  in  the  specified  articles,  and  in  the  mode,  stipulated  in  the  contract. 

Where  a  creditor  agrees  to  receive  payment  of  his  debt  in  lumber  at  the  saw- 
mill, or  in  flour,  meal  A^  at  the  grist-miU,  of  the  debtor,  there  is  no  duty 
to  pay  in  money,  until  the  creditor  has  made  his  election  to  receive  his  pay  in 
some  of  those  articles,  and  has  demanded  payment  accordingly. 

The  court  can  review  the  flndings  of  the  jury  on  the  facts,  or  set  aside  the 
same  as  against  the  weight  of  evidence,  only  when  there  is  no  evidence  to 
sustain  the  verdict,  or  it  is  against  the  clear  and  decided  weight  of  the 
evidence. 

When  the  testimony  is  conflicting,  it  is  the  duty  of  the  Judge  to  submit  the 
case  to  the  jury.  He  will  not  be  justified  in  taking  the  case  from  them 
and  directing  a  verdict  for  either  party. 

APPEAL  from  an  order  made  at  a  special  term,  granting 
a  new  trial.  The  action  was  brought  upon  the  defend- 
ants' promissory  note  to  Elias  Clevenger,  Brazilla  Clevenger 
and  Daniel  Thrasher,  or  bearer,  for  ^1000,  payable  on  demand, 
dated  October  20, 1858,  reduced  by  indorsements,  October  31, 
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VSSSy  to  $225.04,  allowing  interest  from  date.  The  plain- 
tiff received  it  in  May,  1859.  The  defense  consisted  of  two 
branches:  First,  A  payment  of$117.75  to  one  of  the  payees, 
which  the  verdict  allowed.  Second.  A  set-off  of  an  account 
p^irchased  October  10, 1858,  by  the  defendant43,  of  Bickford 
>&  Hoffinan,  against  the  said  payees,  on  which  was  due  at  the 
iimeof^2Zemo.  AiJappi;ingthiBpayment,aadal- 
lowing  interest,  $107.29  remained  unpaid  on  the  note.  The 
payees  were  partners,  running  a  saw-mill  and  grist-mill  in  On- 
tario, which  they  rented  of  the  defendants.  The  account  of 
Biekfocd  A  Hofiinan  was  for  materials  to  repair  these  mills, 
fumiriied  in  and  before  March,  1858,  amounting  to  $125,  on 
which  $13.68  was  paid  out  of  the  grist-mill,  leaving  over 
$110  due.  The  jury  allowed  the  payment  of  $117.75,  but 
rejected  the  set-off,  and  found  a  verdict  for  the  plaintiff  for 
^118,  the  exact  balance  due  on  the  note,  after  allowing  the 
$117.7Jfi.  The  oourt  granted  a  new  trial  on  the  judge's  min- 
utes, on  the  ground  that  the  jury  were  not  authorized  by  the 
evidence  to  reject  the  Bickford  &  Hofi&nan  set-off.  This  ap- 
peal was  taken  by  the  plaintiff  from  that  order. 

J,  Van  Voorhia,  Jr.,  for  the  plaintiffl 
J.  D.  HuahandSi  ^^^  ^^  defendants. 

By  the  Courts  E.  Dabwin  Smith,  J.  The  plaintiff's  right 
of  action  is  indisputable  and  undisputed,  and  the  verdict 
dearly  right,  unless  the  jury  erred  in  disallowing  the  defend- 
ants' counter-clainL  The  defendants  purchased  a  daim  of 
$125  against  the  plaintiff's  assignor,  which  they  claimed  to 
have  allowed  as  an  offiiet  or  counter-claim  to  so  much  of  the 
plaintiff's  demand.  Of  this  amount  $13  was  allowed  and 
the  residue  disallowed.  The  question  in  regard  to  the  claim 
related  not  to  its  justice,  but  to  the  right  of  the  defendants  to 
maintain  any  action  for  the  recovery  of  money  on  such  daim 
at  the  time  of  the  commencement  of  this  suit    The  question 
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Htigated  in  respect  to  it  was  whether  it  was  payable  absolaie- 
ly  in  money  or  in  specific  property.  In  his  charge  to  the 
jury,  the  judge  advised  them  that  the  material  inquiry  for 
them  was  whether  there  was  an  arrangement  made  by  the  par* 
ties,  at  the  time  the  account  was  contracted,  that  the  same 
was  to  be  paid  £rom  certain  mills.  The  learned  judge  also 
said  to  the  jury  that  if  that  was  the  arrangement  between 
the  parties,  they  (the  defendants)  must  take  their  pay  in 
that  way.  The  chairge  then  explained  more  fully  the  law  on 
the  subject,  and  alluded  to  the  facts,  and  left  it  to  the  jury 
to  decide  whether  the  account  was  to  be  paid  out  of  the  mills 
spoken  of,  and  advised  them  that  if  not,  the  demand  would 
be  a  proper  offiiet  against  the  note.  The  jury  found  for  the 
plaintiff  and  disallowed  the  set-off;  finding,  in  effect,  that  the 
daim  was  to  be  paid  out  of  the  said  mills  of  Olevenger  & 
Thrasher,  the  original  debtors  and  the  payees  of  the  promissory 
note  in  suit  in  such  action.  The  charge  of  the  judge  assumes, 
what  is  clearly  the  law,  that  if  the  account  was  payable  in 
specific  articles  upon  the  demand  or  request  of  the  creditors,  no 
action  would  lie  upon  the  same  for  the  recovery  of  money,  until 
after  a  demand  and  refusal  to  pay  in  the  specified  articles  and 
mode  stipulated  in  the  contract.  If  the  jury  believed  the  wit^ 
ness  Thrasher,  the  account  was  to  be  paid  out  of  the  mills, 
being  a  grist,  a  flouring  and  a  saw-mill.  The  substance  of 
the  contract  was,  in  this  point  of  view,  that  the  creditor  might 
elect  to  receive  his  pay  at  either  mill,  in  lumber  at  the  saw- 
mill, or  in  flour,  meal  or  other  articles  for  sale  at  the  grist- 
milL  There  could  be  no  duty  to  pay  in  money  until  the 
creditor  had  made  his  election  to  receive  payment  in  some  of 
those  articles,  and  had  demanded  payment  accordingly.  This 
was  substantially  asserted  by  the  judge  to  be  the  law  of  the 
case,  and  no  error  was  committed  therein.  The  question 
remaining  is  solely  whether  the  court  can  review  the  findings 
of  the  jury  on  the  facts,  or  set  aside  the  s&me  as  against  the 
weight  of  evidence.    This  can  only  be  done  when  there  is  no 
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evidence  to  sustam  the  verdict^  or  it  is  against  the  clear  and 
decided  weight  of  the  evidence.  (Keeler  v.  Fireman's  Ins,  Co. 
of  Albany,  3  Hill,  250.  7  Barb,  271.  27  id  528.)  The  whole 
question  of' fact  rested  upon  the  evidence  of  two  witnesses. 
One  testified  positively  that  the  debt  was  contracted  upon 
the  express  arrangement  in  regard  to  its  payment  claimed 
by  the  plaintiff,  and  the  other  contradicted  such  statement. 
The  evidence  was  thus  balanced,  and  the  jury  believed  the.wit- 
ness  Thrasher,  who  testified  to  the  arrangement  affirmative- 
ly, instead  of  the  negative  testimony  of  the  witness  Bickford ; 
and  this  view  of  the  fact  was  taken  by  the  judge  in  his  charge. 
He  said  to  the  jury,  "  One  witness  for  the  plaintiff  says  there 
was  such  an  arrangement.  But  Mr.  Bickford  says  there  was 
no  such  arrangement."  Upon  this  dispute  about  the  facts 
the  circuit  judge  did  right  in  submitting  the  case  to  the 
jury,  and  would  not  have  been  warranted  in  taking  the  case 
from  them  and  directing  a  verdict  for  the  defendant  allowing 
the  set-off  in  question.  As  the  case  was  thus  properely  and 
necessarily  submitted  to  the  jury,  I  do  not  see  upon  what 
principle  this  court  can  interfere  with  their  verdict.  The 
order  granting  a  new  trial,  I  think,  cannot  be  sustained,  and 
should  bo  reversed  and  a  new  trial  denied. 

[MoNBOB  Gbnbbal  Tbbm,  September  2, 1861.    SmUhf  Johnson  and  Knox, 
Jiutices.] 
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OoLBMAN  and  wife  vs.  Playsted  and  wife. 

An  action  for  slander,  in  charging  the  plaintiff  with  having  "  giolen  tea,  sugar 
and  calico  and  carried  it  away,"  will  not  be  sustained  by  proof  that  the  de- 
fendant alleged  the  plaintiff  *^  took  tea  and  coffee  from  her  [the  defendant] 
and  she  found  then  in  her  things ;"  or  that  "  she  [the  plaintiff]  had  taken 
tea  and  calico,"  dtc 

The  words  proved  not  being  actionable  per  m,  inasmuch  as  they  do  not  ne- 
cessarily impute  the  conmiission  of  a  crime,  an  action  can  be  sustained  upon 
them  only  by  proving  that  they  were  uttered  with  intent  to  impute  a  feloni- 
ous taking  of  the  goods,  and  were  so  understood  by  the  hearers. 
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Where  the  judge,  in  snch  a  case,  disregards  the  Tarianoe  between  the  word« 
stated  in  the  complaint  and  the  words  proved,  and  allows  the  case  to  go  to 
the  jury  upon  the  proofs,  on  a  charge  submitting  the  question  of  the  actual 
meaning  and  sense  of  the  words  used,  this  will  be  equivalent  to  an  amend- 
ment of  the  complaint  on  the  trial,  substituting  the  words  proved  for  those 
alleged  in  the  complaint. 

The  court  will  therefore  treat  the  complaint  as  amended,  or  allow  it  to  be 
amended  fwncpro  iunc^  to  sustain  the  verdict. 

Where  the  question  submitted  to  the  jury  is,  what  was  the  meaning  and  sense 
of  the  words  proved,  as  understood  at  the  time,  all  that  was  said  by  the  de- 
fendant during  the  same  conversation,  and  in  the  same  connection,  is  ad- 
missible in  evidence,  for  the  purpose  of  giving  character  to  the  words 
spoken,  and  showing  malice. 

APPEAL  from  an  order  made  at  a  special  term,  denying  a 
motion  for  a  new  trial  The  action  was  brought  to  re- 
cover damages  for  an  alleged  slander  of  the  plaintiff's  wife, 
uttered  by  the  wife  of  the  defendant.  The  slanderous  words 
charged  in  the  complaint  were  as  follows :  ''I  will  not  have 
the  stinking  bitch  around  my  house  any  more,  for  I  have  to 
keep  a  lock  and  key  when  she  is  there,  to  lock  up  every  thing 
I  have,  for  she  has  stolen  tea,  sugar  and  calico,  and  carried 
it  away  from  there,  home.''  Jane  Eves  testified  the  defend- 
ant said,  ^^she  had  to  lock  up  every  thing  in  a  trunk,  to  keep 
people  from  stealing  it ;  she  had  thieves  in  the  house ;  when 
she  had  Mr.  Coleman's  wife  there,  she  took  things  of  hers." 
On  another  occasion  she  said,  '^she  had  her  to  work  for  her, 
and  she  took  tea  and  calico  from  her,  and  she  found  them  in 
her  things ;  she  was  a  thief,  and,  by  G — d,  she  could  prove 
it"  Olive  Conklin  testified,  "she  said  they  could  hire  Mr. 
and  Mrs.  Coleman,  but  did  not  want  to,  because  she  was  such 
a  thief,  and  such  a  bad  character ;  she  had  taken  tea  and 
calico,  and  I  think  she  said  sugar ;"  and  she  "  said  she  could 
prove  that."  At  the  close  of  the  plaintiff's  testimony  the 
defendant  moved  for  a  nonsuit,  on  the  ground  that  the  plain- 
tiff had  failed  to  prove  any  of  the  words  as  laid  in  the 
complaint.  The  judge  refused  to  grant  the  motion,  and  the 
defendant  excepted.  The  defendants  not  offering  any  evi- 
dence, the  court  charged  the  jury,  and,  among  other  things, 
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diaiged  and  instructed  tbem,  ^Hhat  they  would  have  a  r^ht 
to  take  into  consideration  the  fact^  that  defendant  said  of  the 
plaintiff  she  was  a  Hhief/  if  she  said  so,  not  for  the  purpose 
of  giving  damages  for  so  saying,  but  it  was  a  proper  piece 
of  evidence  when  she  said  taking  tea,  sugar  and  calico,  to  see 
what  idea  was  meant  to  be  conveyed  by  the  word  ^  take/  "  &c. 
To  which  the  counsel  for  the  defendant  excepted.  The  jury 
found  a  verdict  for  the  plaintiff. 

D.  J.  Sunderlin^  for  the  plainti&. 

D.  B.  Proasery  for  the  defendants. 

By  the  Oourty  E.  Dabwin  Smith,  J.  The  words  for  the 
speaking  of  which  this  action  was  brought,  as  stated  in  the 
complaint,  are  as  follows:  '^She  (referring  to  the  plaintiff's 
wife)  has  stolen  tea,  sugar  and  calico,  and  carried  it  away 
from  thercy  home"  These  words,  as  understood  in  their 
ordinary  sense,  impute  a  larceny,  and  are  actionable  per  se. 
The  words  proven  on  the  trial,  by  one  witness,  were,  "»Ae 
took  tea  and  calico  from  her,  and  she  found  them  in  her 
things;'*  and  by  another  witness,  they  were,  "^Ae  had  taken 
tea  and  calico^  and  I  think  she  said  sugar"  Neither  of 
these  sets  of  words  are  actionable  per  se.  To  steal  tea, 
sugar  or  calico,  is  to  commit  a  larceny.  To  take  either  of 
tiiose  articles^  is  not  necessarily  to  commit  a  crime.  It  may 
mean  nothing  more  than  a  trespass,  and  the  taking  might  be 
entirely  innocent.  The  action  therefore  clearly  was  not  sus- 
tained by  the  proof  of  those  words.  It  could  only  be  sus- 
tained, upon  these  words,  by  proving  that  they  were  uttered 
with  intent  to  impute  a  felonious  taking  of  the  goodsi,  and 
were  so  understood  by  the  persons  to  whom  they  were  ad- 
dressed, or  in  whose  presence  and  hearing  they  were  uttered. 
Before  the  code,  the  plaintiff  must  have  been  nonsuited  for 
the  &ilure  to  prove  any  of  the  actionable  words  stated  in  the 
complaint.  But  a  more  liberal  practice  now  prevails.  The 
judge  disregarded  the  variance  in  the  words^  according  to 
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section  176  of  the  code,  and  allowed  the  case  to  go  to  the 
jury  upon  the  proofs,  upon  a  proper  charge  submitting  the 
question  of  the  actual  meaning  and  sense  of  the  words  used. 
Disregarding  the  variance  between  the  words  stated  in  the 
complaint  and  the  words  proved,  was  equivalent  to  an  amend* 
ment  of  the  complaint  on  the  trial,  substituting  the  words 
proved  for  those  alleged  in  the  complaint.  As  such  an 
amendment  might  doubtless  have  been  made  on  the  trial,  in 
the  discretion  of  the  judge^  and  such  discretionary  order  or 
decision  would  not  be  reviewable,  we  must  treat  the  com- 
plaint as  amended,  or  allow  it  to  be  now  amended  nunc  pro 
tuncj  to  sustain  the  verdict.  (Bayner  v.  Glark^  7  Barb. 
681.  19  id.  371.  20  id.  42, 47.  1  Kern.  287.)  The  case 
was  tried  upon  the  theory  that  the  plaintiff  might  recover  if 
the  jury  was  satisfied  that  the  words  proved  were  intended  to 
impute  a  felonious  taking  of  the  goods.  Upon  this  theory, 
the  exception  to  the  charge  that  the  jury  might  consider  other 
words  used  in  the  same  conversation  which  were  actionable 
per  scy  in  giving  a  construction  to  the  sense  and  meaning  of 
the  words  used,  is  not  well  taken.  It  was  stated  by  one  wit* 
ness,  that  the  defendants  wife  said  of  the  plaintiff's  wife,  in 
the  same  conversation  in  which  the  alleged  slanderous  words 
were  uttered,  ^^that  the  plaintiff's  wife  was  a  thief,  and,  by 
G— d,  she  could  prove  it ;"  and  also  by  another  witness,  it 
was  proved  that  the  defendant's  wife  said  they  could  hire 
Mr.  and  Mrs.  Coleman,  but  did  not  want  to,  because  ^'  she  was 
a  thief,"  &c.  This  also  was  said  in  connection  with  tiie 
slanderous  words  proved,  and  in  the  same  conversation.  In 
his  charge,  the  judge  advised  the  jury  that  they  had  a  right 
to  take  into  consideration  these  words,  not  to  give  damages 
for  them,  but  to  give  character  to  the  words  spoken.  As  the 
question  subnutted  to  the  jury  was  what  was  the  meaning 
and  sense  of  the  words  proved,  as  understood  at  the  time, 
certainly  all  the  conversation  of  the  party  at  the  time  was 
admissible  on  that  point.  The  words  spoken  must  be  oon- 
itraed  in  the  light  of  the  whole  of  the  remarks  of  the  party. 
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and  all  that  was  said  in  the  same  conversation  and  connec- 
tion. It  is  a  mistake,  I  think,  that  a  subsequent  action 
might  be  maintained  for  such  other  actionable  words  spoken 
at  the  same  time.  When  there  is  in  substance  but  one 
charge — and  that  was  in  this  case  the  imputation  of  lar- 
ceny— it  matters  not,  I  think,  in  how  many  different  forms 
or  phrases  of  speech  the  charge  is  made  or  repeated  in  the 
same  conversation ;  but  one  action  will  lie.  If  a  man  makes 
or  repeats  a  slanderous  charge^  in  one  conversation,  in  twfflty 
different  forms  or  phrases  of  speech,  the  party  slandered  could 
not  maintain  twenty  different  actions.  He  could  maintain 
one  action  by  proof  of  any  of  the  actionable  words,  and  the 
residue  of  the  words  would  be  necessarily  provable  as  part 
of  the  res  gestce,  or  on  the  question  of  malice,  but  I  cannot 
conceive  that  more  than  one  action  could  be  maintained  in 
respect  to  the  same  slanderous  charge.  In  the  case  of  Camp- 
bell  V.  Butts  J  (3  Comst  173,)  the  words  given  in  evidence  to 
show  malice,  do  not  appear  to  have  been  uttered  in  the  same 
conversation  with  the  words  for  which  the  action  was  brought, 
or  to  have  related  to  the  same  charge,  and  must  have  been 
uttered  at  different  times ;  for  it  is  stated  that  some  were 
spoken  before  and  some  after  the  commencement  of  the  suit. 
But  in  this  case,  I  cannot  think  if  the  defendant's  wife  had 
accused  the  plaintiff  of  larceny,  in  twenty  or  more  different 
forms  of  speech,  on  the  same  occasion  and  in  the  same  con- 
versation, that  more  than  one  action  could  be  maintained  for 
such  slander.  It  will  of  course  be  otherwise  if  the  slander- 
ous words  were  uttered  at  different  times,  and  on  different 
occasions.  I  think,  therefore,  it  was  right  to  give  in  evidence 
all  that  was  said  by  the  defendant's  wife  at  the  time  of  the 
slander,  to  characterize  the  words  and  show  malice.  And  as 
the  case  appears  to  have  been  fairly  tried  upon  its  merits,  I 
think  we  ought  not  to  disturb  the  verdict. 

New  trial  denied. 

[MovBOB  Oebbbal  Tbbk,  September  S,  1861.    SmiUk^  Jokmcn  and  JTfioi, 
JuBtloes.] 
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Where,  id  an  action  upon  a  bond  gi?en  for  the  purpose  of  procuring  the  dis- 
charge of  a  Teasel  attached  to  enforce  a  lien  for  repairs,  the  defendants 
seek  to  recoup  the  damages  sustained  by  them  by  reason  of  the  plaintifib' 
neglect  to  perform  their  contract  for  repairs  within  a  reasonable  time,  the 
true  measure  of  damages  is  not  the  probable  profits  of  the  yesiel,  but  the  reni 
or  price  which  would  have  been  paid  for  the  charter,  as  the  vessel  was  used 
or  chartered  at  the  time. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  In  the  fall  of  the  year  1856  the  plaintiffs  re- 
paired a  schooner  belonging  to  the  defendant  Beard,  and  to 
enforce  their  lien,  seized  the  vessel  under  the  title  of  the  re- 
vised statutes  relative  to  "proceedings  for  the  collection  of 
demands  against  ships  and  vessels/'  (2  B,  S.  3d  ed.  586.) 
To  procure  her  release,  the  defendants  executed  the  bond  re- 
quired by  the  13th  section  of  that  title.  This  action  was 
brought  upon  that  bond.  The  cause  has  been  twice  tried, 
before  a  referee.  On  the  first  trial  the  defendants,  under 
objection,  gave  evidence  of  what  the  vessel  would  earn  each 
day.  The  court  held  the  evidence  incompetent,  and  granted 
a  new  trial.  On  the  second  trial  the  referee  found,  as  matter 
of  fact,  that  during  the  year  1856,  Joshua  G.  Beard,  one  of 
the  defendants,  was  the  owner  of  the  schooner  Isabella ;  that 
on  the  4th  of  November,  1856,  the  said  schooner  was  injured 
by  coming  in  collision  with  another  vessel  in  a  severe  storm 
off  the  mouth  of  the  Genesee  river,  in  Lake  Ontario,  and  ran 
into  the  port  of  Genesee  for  repairs ;  that  at  first  she  was 
taken  charge  of  by  an  insurance  company  by  whom  she  had 
been  insured,  but  subsequently  the  owner,  for  the  purpose  of 
controlling  the  matter  of  repairs,  settled  with  the  insurance 
company  and  took  the  control  and  charge  of  the  vessel; 
that  immediately  thereupon,  and  on  the  15th  day  of  No- 
vember, 1856,  the  said  owner,  |i.nd  the  plaintiffs  Bogers  and 
Marshall,  who  were  ship  carpenters,  residing  and  doing  busi- 
ness at  Charlotte,  made  a  special  contract  or  agreement, 
whereby  the  plaintiffs  undertook  and  agreed  to  and  with  said 
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Beard  to  famish  the  materials  necessary  to  be  used  in  the 
repairs  of  the  said  vessel,  and  to  do  and  perform  all  the  work 
and  labor  in  making  such  repairs,  and  finish  and  complete  the 
same,  for  the  price  of  three  hundred  dollars,  which  Beard  in 
oonsideration  thereof  agreed  to  pay ;  that  no  definite  time 
was  fixed  by  the  contract  for  the  completion  of  the  work ; 
that  the  repairs  were  completed  and  the  work  accepted  on 
the  12ih  day  of  December,  1856 ;  that  with  reasonable  dil- 
i^nce  the  work  might  have  been  completed  by  or  before  the 
29th  day  of  November,  1856 ;  that  all  the  work  done  and 
materials  used  by  the  plaintiffii  in  repairing  the  vessel  were 
embraced  in  the  contract,  except  the  blacksmith's  bill  of 
$32.45 ;  that  this  vessel  in  the  season  of  1856,  prior  to  the 
collision  aforesaid,  had  been  used  by  the  owner,  who  resided 
in  Toronto,  Canada  West,  in  navigating  Lake  Ontario,  in 
oarrying  produce  from  Canadian  to  American  ports,  and 
bringing  back  return  cargoes  of  coal,  wood,  oats  and  potatoes 
to  Toronto ;  the  said  owner  being  then  engaged  in  such  busi- 
ness. On  the  question  of  the  damages  claimed  by  the  de- 
fendants for  the  delay  in  the  completing  the  repairs,  the 
following  facis  were  proved,  viz :  It  was  proved  that  during 
the  fall  of  1856  there  was  a  large  quantity  of  wheat  and 
other  grain  at  the  ports  on  the  Canadian  side  of  Lake  Onta- 
rio, waiting  transportation  to  American  ports,  and  that  there 
was  a  great  demand  for  vessels  with  which  to  transport  the 
same ;  that  at  the  close  of  navigation  on  the  lake,  a  consid- 
erable quantity  of  wheat  and  grain  remained  in  store  for  the 
want  of  vessels  to  transport  it  as  aforesaid ;  that  navigation 
on  the  lakes  substantially  closed  about  the  22d  day  of  No- 
vember, 1856,  although  some  vessels  continued  to  navigate 
the  lake,  departing  from  and  returning  to  the  Canadian  ports 
after  that  date.  These  were,  however,  exceptional  cases. 
There  was  no  evidence  before  the  referee  that  any  vessel 
started  on  a  new  voyage  from  any  of  the  American  ports 
after  the  said  22d  of  November,  except  two,  and  as  to  them 
tiie  voyages  were  broken  up  by  storm  and  were  not  com- 
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pletecL  That  in  all  cases,  insurance  of  ships  navigating  the 
lakes  with  their  cargoes  for  the  season  expired  on  the  30th 
of  Noyember,  1856,  and  all  insurances  after  that  tune  were 
at  special  rates,  and  for  particular  voyages,  and  that  the  uni- 
form rate  of  insurance,  when  any  could  be  effected  after  that 
date,  was  at  the  rate  of  one  per  cent  per  day.  Testimony 
was  given,  under  objection  by  the  plaintiff,  (and  the  referee's 
decision  with  assent  of  counsel  was  reserved  until  the  close 
of  the  case,)  tending  to  prove  that  the  use  of  the  vessel  would 
have  been  worth  to  the  defendants  $40  per  day  after  the  29th 
of  November  to  the  time  the  repairs  were  completed.  But 
this  testimony  was,  according  to  the  referee's  view  of  it,  wholly 
based  upon  the  probable  earnings  and  profits  to  be  derived 
from  navigating  Lake  Ontario  during  that  period,  and  with* 
out  r^ard  to  the  risks  of  navigation  or  the  expense  of  in- 
surance. The  same  testimony  tended  to  prove  that  if  the 
property  was  insured  and  the  expense  of  insurance  deducted 
from  the  earnings,  no  profits  would  arise  to  the  owners.  This 
testimony  the  referee  disregarded  and  rejected  from  consider- 
ation in  his  final  decision  of  the  case.  It  was  farther  proved 
that  the  defendants  discharged  the  crew  of  the  vessel,  except 
the  captain,  before  the  repairs  were  commenced,  but  that  the 
defendants  afterwards  sent  from  Toronto  to  Charlotte  another 
crew  of  six  men  to  man  the  vessel,  who  arrived  at  Charlotte 
on  the  29th  of  November,  and  that  this  crew  remained  at 
Charlotte  until  the  17th  of  December,  1856,  and  then  re- 
turned to  Toronto.  The  expense  incurred  was  shown  in  the 
case.  There  was  evidence  tending  to  prove  that  the  crew 
were  employed  during  their  stay  at  Charlotte  in  putting  new 
sails  and  rigging  in  the  vessel,  and  that  this  work  was  not 
completed  until  about  the  time  the  repairs  were  finished. 
The  referee  found,  however,  as  a  conclusion  of  law,  that  the 
expenses  incurred  in  sending  the  crew  to  Charlotte  and  in 
maintaining  them  there,  did  not  constitute  any  l^al  claim 
for  damages  arising  from  the  said  delay.  The  captain  of  the 
vessel  remained  at  Charlotte  during  the  time  the  repairs  to 
Vol.  XXXVI.  3 
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the  vessel  were  being  made,  and  superintended  the  repairs  on 
behalf  of  the  defendants.  He  was  paid  by  the  defendants 
his  wages  at  ^50  per  month  during  that  time,  and  the 
defendants  also  paid  ^3  per  week  for  his  board  while  he 
remained  at  Charlotte.  The  referee  further  found,  as  a  con- 
clusion of  law,  that  this  expense  constituted  no  legal  claim 
for  damages  arising  out  of  the  delay  aforesaid.  That  on  the 
15th  of  December,  1856,  the  plaintiffs  took  proceedings  un- 
der the  provisions  of  part  3,  chapter  8,  title  8,  of  the  revised 
statutes,  to  enforce  their  lien  for  repairs,  and  a  warrant  of 
attachment  was  issued  by  Hon.  T.  B.  Strong,  a  justice  of  the 
supreme  court,  for  the  seizure  of  said  vessel,  as  alleged  in  the 
complaint ;  and  said  vessel  was  so  seized  by  the  sheriff  of 
Monroe  county,  December  15,  1856,  and  the  same  was  kept 
by  him  until  January  28,  1857,  when  the  bond  described  in 
the  complaint  was  executed  by  the  defendants,  to  procure  her 
release,  and  she  was  thereupon  released  and  the  bond  deliv- 
ered to  the  plaintiffs.  That  the  plaintiffs  paid,  at  the  request 
of  the  defendant  Beard,  the  blacksmith  bill  of  $32.45.  The 
referee  further  found,  that  the  defendants  sustained  no  dam- 
age for  the  delay  of  the  plaintiffs  in  completing  the  repairs 
pursuant  to  the  contract.  The  referee  further  found,  as  con- 
clusions of  kw,  from  the  foregoing  facts,  that  at  the  time  of 
ihe  conmiencement  of  said  proceedings  and  the  issuing  of  the 
warrant  of  attachment  aforesaid,  the  plaintiffs  had  a  valid 
lien  upon  the  vessel  for  the  said  two  sums  of  $300,  and 
$32.45,  with  interest  thereon;  and  that  the  plaintiffs  were 
entitled  to  recover  against  the  defendants,  the  contract  price 
aforesaid,  of  $300,  and  the  sum  of  $32.45,  paid  by  the  plain- 
tiffs at  the  request  of  the  defendants,  with  interest  on  those 
two  sums  from  the  14th  day  of  December,  1856. 

And  the  defendants  duly  filed  and  served  the  following  ex- 
ceptions :  1.  Wherein  the  referee  finds  that  the  completion 
of  the  repairs,  12th  December,  1856,  was  in  compliance  with 
the  agreement  made  between  Bogers  and  Beard. 

2.  YTlierein  he  finds  that  at  the  time  of  the  commence- 
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ment  of  the  proceedings  and  the  execution  of  the  bond,  the 
plaintifb  had  a  subsisting  lien  on  said  vessel  for  the  sum  of 
$332.45^  and  interest  on  the  same  from  December  12,  1856, 
and  that  the  plaintiffs  are  entitled  to  judgment  against  the 
defendants  for  the  penalty  of  said  bond,  with  execution,  for 
the  sum  of  $405.45,  besidejs  costs. 

3.  Wherein  he  finds  that  no  definite  time  was  fixed  for 
completing  the  repairs  and  work  on  the  vessel. 

4  And  wherein  he  finds  that  the  owner  of  the  vessel  was 
not  entitled  to  any  compensation  or  damage  for  the  detention 
of  said  vessel,  or  for  the  failure  on  the  part  of  the  plaintiffs 
to  complete  such  repairs  within  the  time  specified,  and  that 
no  damages  were  recoverable  or  allowable. 

J.  C7.  Cochrane^  for  the  plaintifis. 

0,  H.  Palmer  J  for  the  defendants. 

By  the  Court  J  E.  Dabwin  Smith,  J.  The  first  objection 
of  the  defendants'  counsel  to  the  plaintiffs'  right  of  recovery 
in  this  action,  that  they  had  no  valid  or  subsisting  lien  upon 
the  vessel  at  the  time  of  its  seizure,  I  think  is  not  weU  taken. 
The  plaintiffs'  claim  was  for  work  done  and  materials  fur- 
nished for  or  towards  the  building,  repairing,  fitting,  fur- 
nishing or  equipping  such  ship  or  vessel.  If  the  plaintiffs 
establish  such  debt,  it  is  expressly  made,  by  the  statute,  a 
lien  upon  such  ship  or  vessel,  her  tackle,  apparel  and  furni- 
ture, (2  B.  S.  3d  ed.  587,  §  1.)  If  the  judgment  in  favor 
of  the  plaintifis  is  right  upon  the  merits,  it  necessarily  in- 
cludes and  sustains  the  lien  claimed  upon  the  vessel  The 
work  was  confessedly  done,  as  the  referee  finds,  upon  a  spe- 
cial contract  for  the  price  of  $300,  and  the  repairs  were  com- 
plete and  the  work  accepted  on  the  12th  December,  1856. 
The  questions  in  dispute  relate  chiefiy  to  the  time  of  perform- 
ance and  ihe  counter-claim  of  the  defendants.  The  referee 
finds  that  no  definite  time  was  fixed  by  the  contract  for  the 
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Odtnpletion  of  the  work ;  but  he  also  finds  that  with  reasona- 
ble diligence  the  work  might  have  been  completed  by  or  be- 
fore the  29th  of  November,  1856.  The  acceptance  of  the  work 
without  objection,  after  the  expiration  of  the  time  within  which 
it  might  have  been  completed  with  reasonable  diligence,  bound 
^'  the  plaiatife  to  pay  for  the  same,  subject  to  the  right  of  re- 
coupment or  counter-claim  for  any  damages  sustained  by  the 
non-completion  of  the  work  within  proper  or  reasonable  time. 
This  finding  renders  it  immaterial  whether  the  referee  was 
right  in  his  finding,  upon  the  facts,  that  no  specific  time  was 
fixed  by  the  contract  for  its  completion.  If  the  defendant 
acquiesced  in  the  delay  in  completing  the  work,  and  accepted 
the  vessel  after  the  time,  without  objection,  he  could  not  af- 
terwards insist  that  it  was  not  performed  in  time,  as  a  condi- 
tion precedent,  and  refuse  payment  on  that  ground ;  but  he 
was  not  cut  off  from  any  defense  arising  from  the  neglect  of 
the  plaintiff  to  fulfill  the  contract  in  time. 

The  chief  question  in  dispute  relates  to  the  defendants'  re- 
coupment, or  claim  for  damages,  by  reason  of  the  plaintiffs' 
neglect  to  perform  the  task  within  a  reasonable  time.  On 
this  question  the  referee  finds,  as  matter  of  fact,  that  the 
defendant  sustained  no  damages  by  the  delay  of  the  plain- 
tiffs in  completing  the  repairs  pursuant  to  the  contract.  This 
finding  is  necessarily  conclusive,  and  disposes  of  the  whole 
defense,  unless  it  is  so  clearly  erroneous  that  we  should  feel 
bound  to  set  it  aside  as  against  the  weight  of  the  evidence. 
There  is  a  good  deal  of  evidence  on  this  question,  and  it  is 
quite  conflicting,  and  we  clearly,  I  think,  would  not  be  war- 
ranted in  overruling  this  finding  of  the  referee,  if  no  error 
was  committed  in  receiving  or  rejecting  evidence,  or  in  the 
rule  of  law  applicable  to  the  question  of  damages  in  such 
cases.  The  whole  controversy  in  the  case,  and  the  only  real 
difficulty  at  the  trial,  relates  to  the  rule  of  damages,  upon  the 
assumption  that  the  defendants  are  entitled  to  recoup.  When 
the  case  was  before  us  on  a  former  occasion,  it  appeared  that 
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the  referee  had  allowed  proof  showing  what  the  vessel  would 
earn  per  day.  This  we  held  to  be  error,  (see  20  How.  Pr. 
Sep.  102,)  and  that  the  question  was  what  the  use  of  the 
vessel  was  worth  at  that  particular  season  of  the  year ;  refer- 
ring to  the  case  of  Oriffin  v.  Colver^  (16  N.  Y.  JRep.  495,) 
for  the  true  rule.  On  the  re-trial  the  defendants^  counsel 
claimed  the  right,  and  offered  evidence  to  show  what  the  use 
of  the  vessel  would  have  been  worth  from  the  29th  November 
to  the  dose  of  navigation.  This  inquiry  presented  the  true 
question  of  damages  if  it  sought  the  value  of  the  charter  or 
rent  of  such  a  vessel  as  such  vessel  was  used  or  chartered  at 
the  time.  But  the  referee  regarded  the  question  as  present- 
ing simply  a  speculative  opinion,  or  an  inquiry  as  to  probable 
profits  of  the  vessel,  depending  upon  contingencies  too  un- 
certain to  form  a  rule  of  damages.  The  language  employed 
in  the  opinion  on  the  former  occasion,  in  respect  to  the  vae 
of  the  vessel,  was  the  same  language  used  in  Freeman  v.  Clute^ 
(3  Barb,  424,)  without  particularly  considering  how  such  use 
was  to  be  estimated ;  but  it  was  intended  to  assert  and  follow 
the  rule  laid  down  in  Chrijffin  v.  Oolver,  (supra,)  to  which 
reference  was  had.  In  this  opinion  it  is  held  that  the  rent 
of  the  property,  or  the  price  which  would  be  paid  for  the 
charter  of  a  steamboat,  referring  to  the  case  of  Blanchard  v. 
Ely,  (21  Wend.  342,)  afforded  the  true  measure  of  damages 
in  such  cases.  No  wrong  was  done  to  the  defendants,  there- 
fore, by  the  referee.  He  received  the  evidence  in  the  first 
instance  conditionally,  and  in  effect  passed  upon  it  as  insuffi- 
cient and  not  affording  the  true  rule  or  measure  of  damages 
in  such  cases.  The  referee,  in  effect,  applied  the  true  rule  as 
laid  down  in  Griffin  v.  Colver,  to  the  evidence  offered,  and  in 
the  light  of  that  case  and  of  the  rule  there  asserted,  held  that 
the  defendants'  evidence  was  inadmissible,  or  rather  that  the 
defendants,  upon  such  evidence,  had  not  sustained  any  dam- 
ages. The  referee,  we  think,  applied  the  right  rule  in  esti- 
mating the  defendants'  damages,  and  did  not  err  in  the 
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conclusioiifl  of  fact  in  the  application  of  such  rule  to  the  de- 
fendants^ evidence. 

No  error  in  substance  injurious  to  the  defendants  having 
been  committed,  the  judgment  should  be  affirmed. 

[MovBOB  Qebbbal  Tbbm,  September  2, 1861.    Smithf  Johnson  and  Knox, 
JofltloeB.] 
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A  trust,  In  a  deed  of  real  estate,  to  conTey  the  premises  to  such  person  or 
penK>ns  as  the  wife  of  the  grantor  shall  by  writing  ^>point,  is  not  one  of  the 
tmsts  anthorized  by  law,  and  is  therefore  absolutely  void. 

Where  the  trustee  is  not  rested  with  the  right  to  the  possession,  rents  or  prof- 
its of  the  land  conyeyed,  for  any  purpose,  either  for  himself  or  any  other 
person,  the  deed  of  trust  will  be  regarded  as  void,  under  the  provisions  of 
the  revised  statutes.    (1  JZ.  S.  728,  ^  49.) 

Where  an  instrument  purporting  to  create  a  trust  in  respect  to  real  estate  is 
void  upon  its  face,  it  will  carry  its  own  condemnation  with  it,  and  will  not 
be  in  a  proper  and  legal  sense  a  daud  upon  the  title,  which  will  authorise 
the  interference  of  a  court  of  equity,  to  set  the  instrument  aside. 

A  power  to  a  trustee  to  hold  the  premises  conveyed,  in  trust  for  the  grantor's 
wife,  and  to  convey  the  same  to  such  person  or  persons  as  the  latter  shall 
by  writing  appoint,  is  a  valid  power  in  trust,  at  the  time  of  its  creation  and 
during  the  life  of  the  cestui  ^ue  trusi.  And  if  the  act  of  appointment  is 
exercised  by  the  wife  during  her  life,  the  power  vested  in  the  trustee  will 
become  operative,  and  its  execution  on  his  part  imperative. 

But  if  the  wife  dies  before  her  husband,  and  during  the  existence  of  his  life 
estate,  without  having  exercised  the  power  of  appointment,  the  power  will 
cease  to  exist,  and  can  never  thereafter  be  exerted.  Its  execution  having 
become  impossible,  for  all  practical  purposes,  the  power  may  thenceforth 
be  regarded  as  forever  extinguished. 

In  such  a  case,  the  estate,  having  never  passed  out  of  the  grantor,  remains  in 
him.  His  estate  not  having  been  defeated  by  the  execution  of  the  power 
during  his  wife's  lifetime,  it  cannot  be,  after  her  death ;  and  he  will  thence- 
forth hold  the  property  free  from  any  condition  whatever. 

The  existence  of  a  power  in  trust,  valid  in  itself  and  once  capable  of  exe- 
cution but  now  incapable  of  excution  by  reason  of  the  death  of  the  person 
having  the  power  of  appointment,  without  an  exercise  of  the  power,  does 
not  present  a  case  fit  for  the  exercise  of  the  equitable  power  of  the  court 
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to  nmore  a  dood  upon  the  title,  by  reason  of  the  necesaity  of  reeortiDg  to 
extrinsic  evidence  to  establish  the  extinguishment  of  the  power. 
The  objection  that  the  &cts  stated  in  the  complaint  do  not  present  t.  proper 
case  for  the  exercise  of  the  equitable  power  of  the  court  to  remove  a  cloud 
from  the  title  of  the  plaintiff,  is  not  an  objection  to  the  jurisdiction  of  the 
court  which  must  be  taken  specifically  for  that  cause,  under  subdlTision 
1  of  section  144  of  the  code,  but  it  may  be  taken  by  demurrer  under  sub- 
division 6  of  that  section,  on  the  ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

DEMTJBBEB  to  complaint.  The  action  was  brought  to 
have  an  alleged  trust  deed^  executed  by  the  plaintijBf  to 
the  defendant^  declared  void,  and  for  a  decree  setting  it  aside 
as  a  cloud  upon  the  plaintiff's  title.  The  complaint  alleged 
that  prior  to  the  27th  of  October^  1828^  and  prior  to  his 
marriage  with  Lydia  Elting,  a  sister  of  the  defendant,  which 
took  place  on  that  day,  the  plaintiff  was  seised  in  fee  of  two 
undivided  third  parts  of  a  farm  of  land  in  the  town  of  Stock- 
port in  the  coimty  of  Columbia,  (describing  the  same.)  That 
on  the  29th  of  October,  1830,  the  plaintiff  executed,  ac- 
knowledged and  delivered  to  the  defendant  a  trust  deed  (or  a 
paper  purporting  to  be  such)  of  an  equal  undivided  third 
part  of  said  farm  of  land,  which  was  recorded  in  the  clerk's 
office  of  the  county  of  Columbia  on  the  Ist  day  of  Novem- 
ber, 1830.  Said  deed  bears  date  on  the  29th  of  October, 
1830,  purports  to  be  given  for  the  consideration  of  ^30  and 
divers  other  good  and  valuable  considerations,  and  grants  and 
conveys  to  the  defendant  said  last  mentioned  premises,  and 
all  the  plaintiff's  right,  title  and  interest  therein,  ttpon  trust 
that  the  defendant  should  hold  and  retain  said  premises  in 
truflt  for  the  said  Lydia,  the  wife  of  the  plaintiff,  subject  to 
the  reservations  and  for  the  purposes  following,  viz :  1.  The 
said  Hotchkiss  reserved  to  himself  for  and  during  his  natural 
life  the  rents,  issues  and  profits,  and  the  use  and  occupation 
and  possession  of  said  premises.  2.  The  said  Elting  should 
have  and  hold  said  premises  in  trust  for  the  said  Lydia  and 
subject  to  the  above  reservations,  upon  trust  to  grant,  sell  and 
convey  the  same,  subject  to  said  reservations,  to  such  person 
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or  persons  and  such  parcels  thereof,  and  at  such  times,  as 
she,  whether  covert  or  single,  should  from  time  to  time  limit, 
direct  and  appoint  by  deed  or  will,  or  writing  in  the  nature 
thereof,  duly  executed.  And  the  deed  contained  a  covenant 
on  the  part  of  Elting  (though  it  was  not  executed  by  him) 
with  the  said  Hotchkiss,  well  and  faithfully  to  perform,  fulfill 
and  execute  the  said  trusts  and  subject  to  the  reservations 
aforesaid,  and  according  to  the  true  intent  and  meaning  of 
the  said  instrument. 

The  complaint  further  alleged  that  the  said  Lydia  died  on 
or  about  the  20th  of  October,  1847,  without  leaving  issue,  hav- 
ii^  never  had  any  children,  and  without  having  ever  by  any 
deed,  will  or  other  writing,  limited,  directed  or  appointed  the 
grant,  asle  or  conveyance  of  said  premises  or  any  part  there- 
of, and  without  ever  having  executed  any  will,  deed  or  other 
writing  in  relation  thereto.  The  complaint  charges  that  the 
said  deed  is  void  and  vested  no  title  or  interest  in  said  prem- 
ises, in  the  defendant  or  any  other  person,  and  that  the  plain- 
tiff's title  is  not  divested,  but  that  he  has,  notwithstanding 
said  instrument,  a  good  and  valid  title  to  said  prendses,  and 
that  said  deed  is  a  cloud  upon  the  same ;  that  ever  since  the 
execution  thereof  he  has  been,  and  still  is,  in  the  quiet  and 
peaceable  possession  of  said  premises ;  that  the  defendant 
cktims  to  have  title  thereto,  under  said  instrument,  in  trust 
for.  the  heirs  at  law  of  the  said  Lydia,  subject  only  to  the 
plaintiff's  life  estote ;  that  said  last  mentioned  claim  tends 
to  discredit  the  plaintiff's  title,  and  embarrass  him  in  mak- 
ing sale  of  said  premises.  Wherefore  he  demands  judgment 
that  said  instrument  be  declared  void  and  be  set  aside  as  a 
doud  upon  the  plaintiff's  title ;  and  that  it  be  adjudged  that 
neither  the  defendant  nor  the  heirs  at  law  of  said  Lydia,  nor 
any  other  person  than  the  plaintiff,  has  or  have  any  interest 
tharein  or  title  thereto ;  and  that  he  may  have  such  further 
or  other  relief  as  may  be  proper.  The  defendant  demurred 
to  the  complaint,  and  for  ground  of  demurrer  specified  that 
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the  oomplaint  did  not  state  facts  enflSicient  to  constitate  a 
cause  of  action  against  l^e  defendant. 

Darius  Feck,  for  the  plaintiff.  I.  The  want  of  equitable 
jurisdiction  to  grant  the  relief  sought  in  this  case  is  waived 
by  the  demurrer.  The  only  objection  specified  in  the  demur* 
rer  being  the  one  imder  the  6th  subdivision  of  section  144 
of  the  code,  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action^  the  objection  of  want  of  ju- 
risdiction is  waived^  under  section  148  of  the  code.  The  ob- 
jection of  want  of  jurisdiction  is  not  assigned  as  a  ground 
of  demurrer,  and  cannot  therefore  be  taken  under  the  present 
demurrer,  specifying  as  its  only  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
(Vtburt  V.  Frost,  3  Abbotts  Fr.  Rep.  119,  120.  HobaH  v. 
Frost,  5  Duer,  672.)  Upon  such  a  demurrer  the  defendant 
is  deemed,  for  the  purpoBe  of  the  issue  of  law  made  by  a.e 
parties,  not  only  to  have  waived  any  objection  to  jurisdiction, 
but  to  have  submitted  to  the  jurisdiction  of  the  court  The 
l^islature  intended  that  the  demurrant  should  distinctly  ap- 
prise his  adversary  of  the  precise  question  he  intended  to 
present  to  the  court,  and  that  the  trial  of  an  issue  of  law 
should  be  confined  to  the  very  groimd  of  demurrer  assigned. 
Although  under  section  148  the  objection  to  the  jurisdiction 
of  the  court  is  not  to  be  deemed  waived  by  the  omission  to  set 
it  up  by  demurrer,  it  does  not  follow  that  it  can  be  raised  on 
the  argument  of  a  demurrer  that  assigns  a  different  cause. 
The  demurrer  in  the  case  of  Wilson  v.  The  Mayor  of  N.  F., 
(4  jK  D.  Smith's  Sep.  675;  S.  G.,  1  AbboU,  4,)  like  the 
demurrer  in  the  present  case,  specified  as  its  only  ground  that 
the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action ;  and  although  the  question  of  jurisdiction, 
under  such  a  demurrer,  was  entertained  and  decided  by  Judge 
Woodruff  at  the  special  term,  it  was,  as  he  expressly  states, 
because  the  counsel  for  both  parties  concurred  in  submitting 
the  question  of  jurisdiction  as  properly  before  him  under  the 
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demurrer^  strongly  doubting  his  power  to  entertain  the  ques- 
tion without  such  assent.  His  decision,  however,  was  re- 
versed upon  appeal,  the  court  holding  that  the  demurrant 
could  only  obtain  judgment  for  the  cause  specified  in  the  de- 
murrer, and  could  not  raise  the  question  of  jurisdiction. 
(6  Abbotes  Ft.  Rep.  6.     15  How,  Pr.  Hep.  500.) 

II.  By  the  deed  of  trust,  neither  the  trustee  nor  the  cestui 
que  trust  is  entitled  to  the  possession,  or  authorized  to  re- 
ceive the  rents  and  profits  of  the  land,  they  being  expressly 
reserved  to  the  grantor.  The  deed  therefore,  being  an  ex- 
press trust,  is  void,  and  vests  no  estate,  legal  or  equitable,  in 
the  trustee.  (1.)  "So  express  trusts  can  be  created  except 
those  enumerated  in  section  55  of  the  article  of  the  revised 
statutes,  entitled  "Of  uses  and  trusts."  (1B.S.728.  Sid. 
5th  ed.  16.)  We  are  to  look  to  this  section  alone  to  ascer- 
tain the  validity  or  invalidity  of  an  express  trust.  (Yates  v. 
Tatesy  9  Barb.  324,  340.  Campbell  v.  Low,  Id.  585,  591.) 
The  trust  in  the  present  case  is  not  among  those  enumerated 
in  section  55,  and  all  others  being  abolished  under  section  45, 
it  is  illegal  and  void  unless  capable  of  execution  as  a  power 
in  trust  under  section  58,  which  will  hereafter  be  considered. 
(2.)  The  trust  is  also  void  under  section  49.  Nor,  constru- 
ing section  49  in  connection  with  section  47,  is  this  trust 
turned  into  a  legal  estate  in  Mrs.  HotchMss,  the  ce^^t^'  que 
trust;  because  by  the  terms  of  the  trust  she  had  no  benefi- 
cial interest,  nor  was  she  then  or  thereafter,  by  virtue  of  the 
deed,  entitled  in  law  or  equity  to  the  actual  possession  of  the 
land  and  the  receipt  of  the  rents  and  profits  thereof,  they 
being  expressly  reserved  to  her  husband,  the  grantor.  (Oer- 
mond  V.  Jones,  2  HiMj  569,  574.  Jarvis  v.  Babcock,  6 
Barb.  139.) 

III.  The  trustee  having  taken  no  estate  in  the  premises, 
and  the  trust  not  turning  into  a  legal  estate  in  the  cestui  que 
trusty  the  same  remained  in  the  grantor,  precisely  as  if  no 
deed  of  trust  had  been  executed.  But  the  trust  authorizing 
the  performance  of  an  act  lawfiil  under  a  power  is  valid  only 
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88  a  power  in  truBt  under  section  58,  and  the  legal  estate  re- 
mains in  the  grantor  subject  to  the  execution  of  the  power. 
(§  59.)  In  this  case  the  trustee  is  to  convey  the  premises  in 
fee  to  such  person  or  persons,  in  such  parcels  and  at  such 
times  as  Mrs.  Hotchkiss  should  in  writing,  or  by  her  will  le- 
gally executed,  direct,  limit  and  appoint  The  defendant  is 
the  grantee  of  the  power,  and  Mrs.  Hotchkiss  is  the  appointee 
beneficially  interested  in  its  execution,  answering  to  the  ceshii 
qtte  trust  in  a  simple  trust.  The  trustee  is  not  seized  of  a 
legal  estate  in  the  land,  as  above  shown,  but  only  invested 
with  an  authority  in  relation  to  its  future  disposition ;  and 
the  act  so  authorized  being  lawful  under  a  power,  the  deed 
becomee  valid  as  a  power  in  trust. 

lY.  Mrs.  Hotchkiss  dying  without  having  made  an  ap- 
pointment in  writing  or  by  will,  the  execution  of  the  power 
has  become  impossible  of  performance,  and  is  extinguished. 
This  appointoent  ie  precisely  flimUar  to  the  requirement  of 
the  consent  or  advice  of  a  third  person  to  the  execution  of  a 
power,  and  like  every  condition  must  be  strictiy  complied 
with.  If  the  person  whose  appointment,  consent  or  advice 
is  necessary,  dies  before  having  made  or  given  it  in  strict  con- 
formity with  the  form  prescribed  in  the  power,  the  power 
itself  is  entirely  annulled.  This  has  been  the  long  settled 
rule  of  the  common  law,  and  the  statute  has  nowhere 
changed,  modified  or  abolished  it.  (4  Kenfs  Com.,  note  (a) 
to  p.  333.  Id.  7th  ed.  p.  350,  and  authorities  there  cited. 
Barber  v.  Cary,  1  Kern.  397,  and  the  authorities  cited  by 
Parker y  J.    Sugden  on  Fowers,  1  Am.  ed.  263,  264.) 

Y.  The  deed  of  trust  being  upon  its  face  valid  as  a  power 
in  trust,  and  extrinsic  &cts  being  necessary  to  be  proved  to 
establish  its  present  invalidity  or  illegality,  equity  will  inter- 
pose to  remove  the  cloud  upon  the  title.  Apparent  validity 
and  total  invalidity  in  fact  which  can  only  be  established  by 
parol  proof  aliunde,  by  its  nature  resting  in  parol,  are  clear 
grounds  of  equitable  jurisdiction  in  this  case.  To  show  the 
present  invalidity  of  this  instrument,  evidence  is  necessary  to 
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prove  the  extrinsic  facts  of  the  death  of  Mrs.  Hotchkiss^  and 
that  she  died  withont  having  made  an  appointment  either  by 
deed,  writing  or  will.  This  evidence,  in  the  nature  of  things, 
rests  in  parol,  and  is  liable  to  be  lost,  or  to  become  obscured. 
{New  York  and  New  Haven  Bail  Boad  Co,  v.  Schuyler,  17 
.A^.  7.  Bep.  592,  599,  600.  Cook  v.  Newman,  8  How.  Pr. 
Bep,  523,  525.  Van  Doren  v.  Mayor  dtc.  of  New  York,  9 
Faige,  388,  389.  2  Story's  Eq.  §  700.)  It  is  a  very  old 
head  of  equity  jurisdiction  to  interpose  and  cancel  as  a  cloud 
upon  title  an  instrument  originally  valid,  but  which  has  by 
subsequent  events  become  extinguished,  functus  officio  or  a 
nullity.    (2  Story's  Eq.  §  705.) 

S.  L,  Magoun,  for  the  defendant. 

HoQEBOOH,  J.  The  deed  in  question  does  not  convey  to 
the  defendant  any  present  or  future  interest  in  the  premises, 
nor  any  right  to  the  possession,  use  or  occupation,  or  the 
rents,  issues  or  profits  thereof,  but  expressly  reserves  the  lat- 
ter to  the  grantor  himself  during  his  life.  The  trust  therein 
mentioned  is  simply  to  convey  the  premises,  subject  to  the 
reservation,  to  such  person  or  persons  as  the  wife  of  the  plain- 
tiff should  by  writing  appoint.  This  is  not  one  of  the  trusts 
authorized  by  law,  and  is  therefore  absolutely  void.  (1 B.  S. 
727,  728,  §§  45,  55.  Yates  v.  Yates,  9  Barb.  324,  340. 
Campbell  v.  Low,  Id.  591.  Jarvis  Y.Babcock,  5  id.  139. 
Voorhees  v.  Presbyterian  Church  of  Amsterdam,  17  id.  103. 
Beekman  v.  People,  27  id.  273.  McCaughal  v.  Byan,  Id. 
376.)  The  statute  further  provides  that  every  disposition  of 
lands,  whether  by  deed  or  devise,  shall  be  directly  to  the  per- 
son in  whom  the  right  to  the  possession  and  profits  shall  be 
intended  to  be  vested,  and  if  made  to  any  person  in  trust  for 
another,  no  estate  or  interest,  legal  or  equitable,  shall  vest  in 
the  trustee.  (1  B.  S.  728,  §  49.  Boynton  v.  Hoyt,  1  DeniOy 
57.  Bawson  v.  Lampman,  1  Seld.  456.)  In  this  case  the 
trustee  is  not  vested  with  the  right  to  the  possession,  rents 
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or  profits  for  any  purpoee,  either  for  himself  or  any  other 
person,  and  the  deed  must  therefore  be  regarded  as  void  for 
that  reason,  also,  under  the  section  last  named.  The  deed 
makes  no  disposition  of  the  rents  and  profits  during  the  life 
of  Mrs.  HotchkisSy  in  case  she  survives  her  husband,  before 
ezerdsing  her  power  of  appointment ;  but  I  think  that  does 
not  avail  to  make  the  deed  valid.  The  deed  vests  no  title  to 
those  rents  and  profits  in  the  defendant.  I  think  not  even 
by  implication;  imposes  upon  him  no  duty  whatever,  ex- 
cept in  a  particular  contingency ;  and  is  a  mere  attempt  to 
divest  the  plainti£f's  title  by  a  naked  pctssive  trust.  As  such 
trusts  were  intended  to  be  entirely  abolished  by  the  revised 
statutes,  and  as  no  stronger  case  of  a  mere  passive  trust  than 
that  presented  by  this  deed  can  be  conceived,  except  one 
which  imposes  no  duty  whatever  upon  the  trustee  in  any 
possible  contingency,  the  instrument  in  question,  so  far  as 
it  aims  to  create  a  trust,  must  be  regarded  as  inoperative 
and  void. 

Such  a  paper,  however,  if  it  be  wholly  void  upon  its  face, 
would  cany  its  own  condemnation  with  it,  and  would  not  be, 
in  a  proper  and  legal  sense,  a  clmid  upon  the  title.  {Mayor 
of  New  York  y.  MeseroUy  26  Wend.  136.  Van  Doren  v. 
Mayor  cfec,  9  Faige^  388.  Cox  v.  Gli/ty  2  Oomst.  118. 
Heywood  v.  City  of  Buffalo^  14  N.  Y.  Rep.  534)  We  must 
therefore  see  if  it  be  or  ever  was  apparently  valid  for  any  pur-» 
pose,  before  we  can  invoke  the  interposition  of  a  court  of 
equity  to  set  it  aside.  And  it  is  insisted  by  the  plaintiff  that, 
though  void  for  the  purposes  of  a  pure  trust,  it  was,  during 
Mrs.  Hotchkiss'  life,  valid  as  a  power  in  trust ;  that  is,  that 
it  conveyed  to  the  defendant  under  the  form  of  a  trust  a 
power  to  convey  lands,  which  was  in  itself  vaUd,  and  under 
a  proper  appointment  by  her  would  become  operative  and 
obligatory  upon  the  grantee  of  the  power. 

Section  58  of  the  article  of  uses  and  trusts  declares,  that 
where  an  express  trust  shall  be  created  for  any  purpose  not 
flierem  before  specifically  enumerated,  no  estate  shall  vest  in 
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the  trustees,  bnt  the  trust,  if  directing  or  authorizing  an  act 
which  may  be  lawfully  performed  under  a  power ^  shcdl  be 
valid  as  a  power  in  trust,  subject  to  the  provisions  of  law  in 
regard  to  powers.  (1  -B.  S.  729,  §  58.)  A  power  is  an  au- 
thority  to  do  some  act  in  relation  to  lands  which  the  owner 
granting  the  power  might  himself  lawfully  perform.  (Id. 
732,  §  74.)  The  power  conferred  by  this  deed  is  a  power  to 
convey  the  farm  in  question ;  it  is  a  power  which  the  grantor 
might  lawfully  perform,  and  hence  the  provision  in  the  in- 
strument in  question  would  seem  to  have  been  at  its  creation 
a  valid  power  in  trust.  If  the  act  of  appointment  had  been 
exercised  by  Mrs.  Hotchkiss  during  her  life,  the  power  vested 
by  the  deed  in  the  defendant  would  have  become  operative, 
and  its  execution  on  his  part  imperative;  for  ^' every  trust 
power,  unless  its  execution  or  non-execution  is  made  expressly 
to  depend  on  the  will  of  the  grantee,  (in  this  case  the  de- 
fendant is  the  grantee  of  the  power,)  is  imperative,  and  im- 
poses a  duty  on  the  grantee.'*     (Id.  734,  §  96.) 

But  inasmuch  as  Mrs.  Hotchkiss  died  before  her  husband, 
and  during  the  existence  of  his  life  estate,  and  never  in  any 
way  exercised  her  power  of  appointment,  that  is,  her  right  to 
designate  to  whom  the  conveyance  of  the  lands  should  be 
made  by  the  trustee,  or  more  properly  the  grantee  of  the 
power,  the  power  has  ceased  to  exist,  and  can  never  hereafter 
be  exerted.  Its  execution  has  become  impossible,  and  for  all 
practical  purposes  it  may  be  regarded  as  for  the  future  for- 
ever extinguished.     (Barber  v.  Cary^  11  N.  T.  Rep.  402.) 

What  then  becomes  of  the  estate  ?  Having  never  passed 
out  of  the  grantor,  it  remains  in  him.  His  estate  was  liable 
to  be  defeated  by  the  execution  of  the  power,  but  that  has 
never  been  done,  and  now  never  can  be.  The  result  there- 
fore is,  that  Hotchkiss  now  holds  the  property  disembarrassed 
of  any  condition  whatsoever. 

The  only  remaining  question  is,  whether  this  presents  a 
case  of  equitable  cognizance ;  that  is,  whether  the  existence 
of  a  power  in  trust,  valid  in  itself  and  once  capable  of  eze* 
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cution^  bnt  now  incapable  of  execution  by  reason  of  the  death 
of  Mrs.  Hotchkiss  without  an  exercise  of  the  power  of  ap- 
pointment^ presents  a  case  fit  for  the  exercise  of  the  equita- 
ble power  of  the  court  in  removing  a  cloud  upon  the  title  by 
reason  of  the  necessity  of  resorting  to  extrinsic  evidence  to 
establish  the  extinguishment  of  the  power ;  that  is,  to  prove, 
1.  The  death  of  Mrs.  Hotchkiss ;  and,  2.  The  non-exercise 
of  the  power  of  appointment  during  her  life. 

The  difficulty  which  presents  itself  to  my  mind  in  enter- 
taining jurisdiction  in  such  a  case  arises  out  of  the  fact,  Ihat 
the  d^ed  in  question  is  not  in  itself  void ;  or  if  so,  is  void  on 
its  face  as  attempting  to  create  an  illegal  trust ;  but  is  valid 
in  itself  as  containing  on  its  face  a  valid  power  in  trust,  which 
has  only  become  extinguished  by  the  lapse  of  time,  or  more 
properly,  by  default  in  the  execution  of  the  power.  It  is  not 
therefore  the  case  of  a  deed  void  at  the  time  of  its  execution 
by  reason  of  matters  patent  upon  its  face,  or  extrinsic  facts 
then  existing,  such  as  fraud  or  duress.  I  am  not  aware  that 
the  doctrine  of  setting  aside  the  instrument  as  a  cloud  upon 
the  title  has,  in  any  of  the  modem  decisions,  been  extended 
to  cases  where  the  deed  has  only  become  ineffectual  by  reason 
of  subsequent  events  not  impeaching  its  original  validity, 
but  only  destroying  its  future  operation,  unless  there  be  some 
circumstances  which  bring  the  case  under  some  of  the  other 
heads  of  chancery  jurisdiction ;  such  as  discovery,  injunction 
or  the  like. 

The  cases  which  appear  in  our  own  state  to  have  gone  fur- 
thest in  support  of  the  doctrine  for  which  the  plaintiff  con- 
tends, are  Hamilton  v.  GummingSy  (1  John.  Oh,  Rep,  520,) 
and  Pettit  v.  Shepherdy  (5  Paige,  493.)  The  first  case  was 
a  bill  filed  for  the  cancellation  and  surrender  of  a  bond  on 
which  the  defendant  had  brought  an  action  at  law  against 
the  plaintiff,  which  action  was  at  issue  and  about  to  be  tried. 
The  plaintiff  (in  equity)  alleged  that  the  bond  was  executed 
simply  to  secure  the  defendant  for  becoming  bail  for  the 
plaintiff's  intestate,  and  that  such  liability  had  become  ex« 
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tiBgaiflhed.  The  proof  that  snch  was  the  purpose  for  which 
the  bond  waa  given  was  contained  in  an  unsealed  receipt  ex- 
ecuted cotemporaneously  with  the  bond.  Chancellor  Kent 
held  that  at  law  such  a  paper  would  not  be  admissible  to 
contradict  the  terms  of  the  bond,  which  was  a  bond  for  the 
payment  of  money.  But  that,  accompanied  by  proof  that 
the  obligee's  liability  as  bail  had  become  extinguished,  and 
that  the  bail  had  never  been  damnified,  it  formed  an  equita- 
ble defense  to  the  bond,  and  justified  a  resort  to  an  equitable 
tribunal  for  relief.  In  the  opinion  of  the  chancellor,  there 
are  some  dicta  tending  to  support  the  idea  that  jurisdiction 
exists  in  a  court  of  equity  to  set  aside  a  deed  as  a  cloud  upon 
the  title,  whether  void  on  its  face  or  by  reason  of  extrinsic 
&ctB,  and  also  when,  although  originally  valid,  it  has  ceased 
to  be  any  longer  effectual  by  the  operation  of  subsequent 
events.  But  this  was  not  the  point  in  judgment ;  and  if  it 
was,  the  chancellor's  position,  in  part  at  least,  is  plainly  at 
variance  with  the  more  modem  cases,  and  with  what  is  now 
regarded  as  the  established  law  on  this  subject ;  to  wit,  that 
for  defects  apparent  upon  the  face  of  the  instrument,  equity 
will  not  interpose.  The  case  itself  may  be  defended,  upon 
the  well  established  ground  of  giving  effect  to  a  meritorious 
equitable  defense  unavailable  at  law.  The  case  of  Fettit  v. 
Shepherd  (5  Faige,  493)  was  a  bill  filed  to  stay  the  sale 
upon  execution  of  the  plaintiff's  premises,  upon  a  judgment 
in  favor  of  the  defendant  against  a  party  from  whom  the 
plaintiff  had  purchased ;  the  judgment  being  a  lien  upon  the 
premises  as  against  such  party,  but  not  as  against  a  bona  fide 
purchaser  from  such  party  (which  the  plaintiff  claimed  to 
be)  by  reason  of  the  lapse  of  more  than  ten  years  since  the 
judgment  was  docketed.  The  ultimate  decision  turned  on  the 
question  of  the  bona  fide  character  of  this  purchase ;  which 
was  n^atived  by  the  decision  of  the  court.  But  the  doc- 
trine was  upheld,  that  if  the  purchase  had  been  bona  fide 
the  suit  would  have  been  well  brought  to  restrain  by  ifyuno- 
Hon  a  sale^  which  would  have  been  followed  by  a  sheriff's 


OOLUMBIA-SEPTZaCBBB,  186L  49 

Hotchkus  V.  EltiDg. 

oertijieate  and  deed,  which  would  have  been  a  doud  apon 
the  titia  The  language  of  the  chancellor  is^  ^'And  if  a  court 
of  chancery  would  have  jurisdiction  to  set  aside  the  sheriff's 
deed  which  might  be  given  on  a  sale,  and  to  order  the  same 
to  be  delivered  up  and  canceled,  as  forming  an  improper 
cloud  upon  the  complainant's  titl^  to  his  £uin,  it  seems  to 
follow,  as  a  necessary  consequence,  that  the  court  may  inter- 
pose its  aid  to  prevent  such  a  shade  from  being  cast  upon  the 
title,  when  the  defendant  evinces  a  fcced  determination  to 
proceed  with  the  eate."  (5  Pcuige,  501.)  In  the  case  at  bar 
no  such  fact  appears. 

The  complaint  does  not  charge  any  intention  on  the  part 
of  the  defendant  to  convey  the  premises  or  disturb  the  plain*- 
tiff 's  possession,  but  only  with  a  simple  assertion  of  title  on 
his  part  in  trust  for  the  heirs  of  Mrs.  fiotchkiss — an  asser* 
tion  emphaticaUy  contradicted  in  contemplation  of  law  by 
the  necessary  legal  effect  of  the  terms  of  the  deed  itself.  If 
Elting,  under  cover  of  this  pretended  title,  had  actually  ex- 
ecuted a  conveyance  to  a  third  person,  it  may  be  that  a  suit 
woald  lie  to  set  aside  the  latter  deed  as  a  cloud  upon  the 
plaintiff's  title.  It  may  be,  also,  that  if  Elting  had  threat- 
ened to  execute  a  deed,  under  the  pretense  of  the  power  thus 
practically  extinct,  an  injunction  would  lie  to  prevent  it,  and 
the  court  thus  having  jurisdiction  of  the  case  might  retain 
it  for  the  purposes  of  complete  justice,  and  declare  the  power 
extinct  and  the  injunction  perpetual.  The  plaintiff  is  in  the 
undisturbed  enjoyment  of  his  property,  with  abundant  means 
at  his  command  to  resist  successfully  any  action  of  ejectment 
or  other  proceeding  founded  upon  the  instrum^it  in  question, 
which  the  defendant  may  institute  against  him.  If  the  plain- 
tiff wishes  to  have  the  question  definitively  settled,  at  once, 
he  can  proceed  under  the  statute  ^'to  compel  the  determina- 
tion of  claims  to  real  property  in  certain  cases."  (2  B.  S. 
313.)  And  he  may  also  preserve  the  evidence  of  Elting,  as 
to  the  non-exercise  by  Mrs.  Hotchkiss  of  the  power  of  ap- 
pointment, under  the  statute,  entitled  '^Of  proceedings  to 
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perpetuate  testimony/'  (2  J2.  iS^.  398.)  It  is  possible  that 
gome  party  may  bare  a  conveyance  from  the  grantee  of  this 
power  tinder  an  appointment  from  Mrs.  Hotchkiss.  In  the 
present  suit,  upon  this  demurrer,  it  must  be  taken  to  be 
otherwise.  But  the  courts  should  not  lightly  set  aside  an  in- 
strument valid  in  itself — valid  at  least  as  a  link  in  the  chain 
of  title — which  may  by  possibility  be  needed  by  some  party 
not  now  before  the  court.  No  one  would  think  of  applying 
to  set  aside  a  will  which  contained  a  power  of  sale  to  execu- 
tors for  the  purpose  of  paying  certain  debts  or  certain  lega- 
cies, simply  because  the  executors  had  fully  administered  the 
estate,  and  those  debts  and  those  legacies  had  been  fully  paid 
without  an  exercise  of  the  power.  Nor  do  I  suppose  an 
equity  suit  would  lie  to  set  aside  a  judgment  as  a  cloud  upon 
the  title,  simply  because  the  judgment  had  been  paid.  One 
reason  would  be,  that  the  judgment,  although  paid,  might 
be  wanted  for  the  purpose  of  establishing  a  necessary  link  in 
the  title  to  real  estate.  Another  reason  would  be,  that  a 
perfect  defense  would  always  exist  at  law  against  any  at- 
tempt to  enforce  the  judgment.  (Livingston  v.  Hollenbecky 
4  Barb.  9.  Van  Rensselaer  v.  Kiddy  Id,  19.  Van  Doren 
v.  Mayor  dtc.  of  New  York,  9  Paige,  388.) 

If  a  party  received  a  sheriff's  deed  under  a  sale  upon  the 
satisfied  judgment,  it  is  quite  possible  a  suit  in  equity  would 
lie  to  set  aside  such  sheriff's  deed  as  a  cloud  upon  the  plain- 
tiff's title.  {Heywood  v.  City  of  Buffalo,  14  N.  T.  Rep.  541. 
Lounshury  v.  Purdy,  18  id,  520.  Ward  v.  Dewey,  16 
id.  522.) 

A  suit  in  equity  would  scarcely  lie  to  surrender  and  cancel 
a  paid  note — over  due — for  there  would  be  an  ample  defense 
at  law.  But  if  the  note  was  negotiable  and  had  not  reached 
its  maturity  and  was  about  to  be  transferred  to  a  third  party, 
there  might  be  ground  for  an  injunction  and  a  surrender  of 
the  note. 

It  is  suggested,  however,  that  this  objection  is  substantial- 
ly one  of  want  of  jurisdiction^  and  not  having  been  taken 
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specifically  for  that  cause^  under  snbdiTision  1  of  section  144 
of  the  code,  but  the  objection  being  under  subdiyision  6,  for 
a  different  cause,  it  cannot  now  be  entertained,  on  demurrer. 
(Code,  §§  144, 145,  148.)  Several  cases  in  the  New  York 
common  pleas  and  superior  court  are  cited  in  support  of  this 
position.  (  Viburt  v.  Frost,  3  Abbott,  119.  Hobart  v.  Frost, 
5  Duer,  672.  Wilson  v.  Mayor  dtc.  of  New  York,  \  Ab- 
bott, 4.  6  id.  6.)  These  cases  are  not  conclusive  authority 
in  this  court ;  and  if  they  are  intended  to  apply  to  a  case 
like  the  present,  I  cannot  yield  my  assent  to  them.  The 
question  here  is  not  one  of  jurisdiction,  either  of  the  person 
or  subject  matter,  but  of  the  legal  sufficiency  of  the  matters 
in  the  complaint  to  constitute  a  cause  of  action.  This  court 
has  unquestionably  jurisdiction  of  an  action  to  remove  a 
cloud  upon  the  title  to  land ;  and  the  point  is,  whether  the 
matters  alleged  in  the  complaint  are  sufficient  to  constitute  a 
cause  of  action  of  that  description.  It  seems  to  me  to  come 
within  the  very  terms  of  subdivision  6  of  section  144,  and  that 
a  demurrer  for  that  cause  is  the  appropriate  one  to  present 
the  question.  If  the  question  were  one  of  jurisdiction,  and  in 
its  nature  incurable,  I  should  have  great  doubt  whether  it 
would  not  be  within  the  duty  and  at  aU  events  within  the 
power  of  the  court  to  entertain  it  by  the  provisions  of  §  145, 
although  the  demurrer  was  under  subdivision  6  of  section 
144.  If  the  complaint,  on  its  face,  showed  a  want  of  juris- 
diction, it  would  necessarily  show  that  the  facts  therein  stated 
did  not  constitute  a  cause  of  action  in  favor  of  the  plaintiff 
against  the  defendant,  in  the  tribunal  in  which  the  suit  was 
brought.  Section  145  requires  the  defendant  to  specify  the 
grounds  of  demurrer,  and  authorizes  the  court  to  disregard 
it,  if  it  does  not.  But  by  section  148  the  omission  to  make 
the  specific  objection  does  not  waive  it,  and  it  is  difficult  to 
see  why  the  court  should  refuse  to  entertain  an  objection  in 
its  nature  insuperable,  when  at  a  subsequent  stage  of  the 
action  it  would  be  obliged  to  give  effect  to  it.  There  are 
I,  undoubtedly,  where  an  omission  to  object  to  the  juris- 
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diction  of  the  court,  in  due  season,  may  give  the  court  juris- 
diction  of  the  person  of  a  party  before  it ;  and  perhaps  the 
cases  cited  from  the  superior  court  of  New  York  are  of  that 
class.  To  which  it  may  be  proper  to  apply  the  doctrine  that 
non-objection  implies  consent,  and  to  refuse  to  give  effect  to 
the  objection  unless  plainly  specified  in  the  demurrer.  But 
to  a  case  like  the  present,  where,  if  I  am  right,  the  court 
would  refuse  to  give  the  plaintiff  reUef  although  he  proved 
every  allegation  in  his  complaint,  the  doctrine  is  inapplicable. 
It  is,  in  my  opinion,  a  misnomer  to  call  this  an  objection  to 
the  jurisdiction  of  the  court,  in  the  proper  and  legal  sense  of 
that  term.  (See  Hillman  v.  HiUman^  14  How.  456 ;  BxcJir- 
ards  V.  Hdickj  17  Barb.  260.) 

I  am  therefore  of  opinion,  without  considering  the  ques- 
tion whether  all  the  necessary  parties  are  before  the  court — 
which  is  not  presented  on  this  demurrer — that  the  demurrer 
is  well  taken,  and  that  judgment  must  be  entered  for  the 
defendant,  thereon,  with  costs,  with  leave  to  the  plaintiff  to 
amend  his  complaint  on  payment  of  costs. 

IGoLUKBtA.  Special  Tbbm,  September  16, 1861.    ffogdoom,  Justice.] 


OwEH  &  Bellows  vs.  Jane  F.  Cawley  and  Samuel  B. 

Oawlet. 

The  power  of  a  married  woman  to  charge  her  separate  estate  should  not  he 
extended  beyond  the  ntle  laid  down  by  the  court  of  appeals  In  Yaie  ▼.  />«- 
derer,  (22  iV.  F.  Rep.  450,)  viz.  that  in  order  to  create  a  charge,  the  inten- 
tion  to  do  so  must  be  declared  in  the  contract  itself,  or  the  consideration 
must  be  one  going  to  the  direct  benefit  of  the  estate.    Per  Inorahax,  J. 

A  married  woman,  who  had  a  separate  estate,  transacted  business  on  her  own 
account,  her  husband  acting  as  her  agent,  in  conducting  the  same.  The 
husband  employed  attorneys  to  commence  suits  upon  accounts  growing  out 
of  the  wife's  business.  In  an  action  by  the  attorneys,  against  husband  and 
wife,  to  charge  her  separate  estate  with  the  costs  incurred  in  those  suits, 
there  not  being  enough  in  the  case  to  show  that  the  husband  was  in  fkct^ 
and  with  the  wife's  knowledge,  acting  as  her  agent  in  employing  the  attor- 
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neji,  and  oertainly  not  Mioiigh  to  sjiow  that  she  intended  to  cliaige  b«r 
aepaimto  estate,  a  report  of  the  referee,  in  &Tor  of  the  plaintiA,  was  ssi 
aside,  and  the  case  referred  hack  to  the  referee ;  the  court  not  being  satisfied 
that  all  the  services  rendered  were  a  proper  charge  on  the  wife's  separate 
estate.    Clbbkb,  P.  J.  dissented. 

Whether  a  husband,  even  though  his  agency  in  collecting  debts  doe  the  wift 
be  admitted,  has  any  right  to  bind  the  separate  estate  of  his  wife,  without 
her  knowledge  and  express  assent  1    Quare.    Per  Ivgbahax,  J. 

It  seems  that  whether  a  suit  brought  in  the  name  of  a  married  woman  is  or  is 
not  for  the  benefit  of  her  separate  estate,  must  be  determined  by  the  intent 
and  object  of  commencing  it,  rather  than  by  the  resnlk  Pmr  Gould,  J. 
and  Clibkx,  P.  JT. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referea  The  defendant^  Mrs.  Cawley,  who  was  a  mar- 
ried woman,  was  the  owner  of  certain  real  estate,  and  was 
engaged  in  the  business  of  ship  chandlery,  in  the  city  of  New 
York,  which  was  conducted  by  her  husband  as  her  agent. 
The  property  was  held  by  her  as  her  separate  estate.  Sam- 
uel B.  Cawley,  the  husband,  as  his  wife's  agent,  employed 
the  plaintiffs,  who  were  attorneys,  to  commence  suits  upon 
accounts  growing  out  of  the  wife's  business.  Costs  being 
incurred  in  those  suits,  the  present  action  was  brought  by  the 
plaintifBs  against  husband  and  wife,  to  charge  her  separate 
estate  with  the  amount  of  those  costs.  The  action  was  re- 
ferred to  a  referee,  who  found  as  facts  that  the  claim  was 
jnflt,  and  that  the  services  of  the  plaintife  were  rendered  for 
the  benefit  of  the  wife's  separate  estate ;  and  as  matter  of 
law,  he  found  that  the  plaintifis  were  entitled  to  judgment 
therefor  against  such  separate  estate.  From  the  judgment 
entered  upon  the  report,  Mrs.  Cawley  appealed. 

D.  McMahon,  for  the  appellant. 

Mr.  Owefty  for  the  respondents. 

Inosaham,  J.  I  cannot  concur  in  the  opinion  that  all  the 
diarges  idlowed  by  thb  referee  were  properly  chargeable  on 
ttte  separate  estate  of  Mrs.  Cawley.    The  decision  in  Tale  t. 
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DedereTy  (22  N.  T.  JBep.  450^)  holds  that  the  intention  to 
eharge  the  separate  estate  must  be  stated  in  the  contract 
itself,  or  the  consideration  must  be  one  going  to  the  direct 
benefit  of  the  estate.  I  am  not  disposed  to  extend  the  rule 
any  farther  than  the  court  of  appeals  have  laid  it  down. 
Applying  this  rule  to  the  present  case,  I  am  at  a  loss  to  see 
how  bringing  an  action  for  a  married  woman,  which  fails^ 
presents  a  consideration  going  to  the  direct  benefit  of  the 
estate.  I  suppose  the  court  intended  that  where  the  intent 
to  charge  the  separate  estate  was  not  stated  in  the  contract, 
it  might  be  inferred  from  a  direct  benefit  to  the  separate  es- 
tate. No  such  inference  can  be  drawn  where  no  benefit,  but 
an  injury,  results  from  the  service.  If  there  had  been  but 
one  action,  and  the  married  woman  had  been  defeated,  with  a 
large  bill  of  costs  charged  against  her,  could  it  in  any  way 
be  inferred  that  her  separate  estate  had  been  benefited  by 
the  services  rendered  ? 

I  forbear  commenting  upon  the  fact  that  the  employment 
was  by  the  husband,  and  the  doubt  which  might  arise  whether 
even  though  his  agency  in  collecting  the  accounts  was  admit- 
ted, he  had  any  right  to  bind  the  separate  estate  of  the  wife 
without  her  knowledge  and  express  assent.  She  could  not  so 
charge  her  real  estate,  except  by  her  acknowledged  deed ; 
and  yet  in  this  case  the  husband,  without  proof  of  her  knowl- 
edge or  assent,  is  allowed  to  make  such  a  charge,  which  binds 
the  real  and  personal  estate. 

Without,  however,  expressing  any  opinion  now  on  this 
point,  I  am  clearly  of  the  opinion  that  the  defendant  is  not 
liable  for  all  the  services  included  in  this  judgment,  and 
think  the  report  should  be  set  aside  and  the  case  referred  back 
to  the  referee.  The  present  evidence  should  stand,  in  the 
cause,  and  either  party  be  allowed  to  produce  further  testi- 
mony. 

Gk>ULD^  J.  While  I  think  that  a  suit  must  be  judged  to 
lie  or  not  to  be  ^'for  the  benefit"  of  an  estate,  by  the  intent 
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and  object  of  commencing  it,  rather  than  by  the  result,  I  am 
not  satisfied  that,  in  this  case,  the  services  rendered  are  a 
proper  charge  on  the  defendant's  real  estate.  All  the  facts 
of  the  case  were  certainly  not  in  proof  before  the  referee ;  or 
else  her  estate  is  not  chargeable  with  all  these  costs.  There 
is  not  enoogh  in  the  case  to  show  that  the  husband  was  in 
fsLCty  and  with  her  knowledge,  acting  as  her  agent  in  her  em* 
ployment ;  certainly  not  enough  to  show  that  she  intended 
any  such  thing  as  charging  her  property. 

I  am  disposed  to  concur  in  the  result  of  Judge  Ingraham'i 
opinion ;  and,  besides,  to  hold  that  the  husband  is  a  proper 
witness  to  prove  his  agency,  and  its  extent ;  as  well  as  aU 
facts  concerning  the  employment  of  the  plaintifBi  The  aot 
of  1860,  (referring  to  toha^  man  and  wife,  as  parties,  may 
testify  to,)  certainly  must  mean  that  the  husband  or  wife 
may,  to  some  matters,  be  a  witness  for  or  against  each  other. 
And  I  can  conceive  of  no  case  more  proper  for  admitting  such 
testimony  than  one  where  either  has  acted  as  the  agent  of  the 
other  in  the  business  in  controversy.  With  the  wisdom  of 
making  such  a  law,  we  have  nothing  to  do  :  but  unless  we 
allow  it  to  have  effect  to  this  extent,  we  virtually  make  it  of 
no  effect. 

I  should  reverse  the  judgment,  and  order  a  new  trial,  ai 
suggested  by  Judge  Ingraham. 

Clebke,  p.  J.  (dissenting.)  Although  a  married  woman 
could  not  have  carried  on  business  as  a  feme  sole,  previous  to 
1860,  yet  the  acts  of  1848  and  1849  gave  her  the  right  to  own 
property,  real  and  personal,  in  the  same  manner  as  if  she 
were  unmarried.  In  this  action,  the  question  is  not  whether 
Mrs.  Cawley  or  her  husband  is  liable  for  the  debts,  or  enti- 
tled to  the  profits,  of  a  trading  concern ;  but  1st,  whether 
she  possessed  separate  property,  of  any  kind ;  and  2d,  whether 
the  services,  for  which  the  plaintiffs  claim  compensation,  were 
rendered  for  the  benefit  of  that  separate  property. 

L  The  referee  expressly  finds  that  she  did  own  separate 
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jicopertjT ;  and  this  is  indeed  clearly  warranted  by  the  admis- 
lions  of  tbie  defendants'  answer. 

II.  In  Tale  v.  Dederer^  (22  N.  Y.  Rep.  450,)  a  majority 
of  the  judges  concurred  in  the  opinion  that  the  intention  to 
charge  the  separate  estate  must  be  stated  in  the  contract 
itself,  or  the4X)nsideration  must  be  one  going  to  the  direct  ben- 
efit of  lihe  estate.  In  the  present  case,  we  think  the  consid- 
Mtion  went  to  the  dir^t  benefit  of  the  estate.  Professional 
services  rendered  to  recover  the  claims  which  constitute  the 
estate,  are  services  directly  beneficial  to  it.  The  referee  has 
fimnd  that  the  services  of  the  plaintiffs  were  rendered  for  the 
benefit  of  Mrs.  Cawley's  separate  estate.  This  was,  perhaps, 
a  mixed  question  of  law  and  fact ;  but  if  it  was  exclusively 
the  former^  I  am  disposed  to  think  that  the  conclusion  at 
idnch  he  arrired  w«  correct  It  is  no  answer  to  say  that 
some  of  the  proceedings,  commenced  on  behalf  of  Mrs.  Gaw- 
ky, by  the  plaintiffs,  were  unsuccessful  in  the  result.  If  the 
putpose  of  those  proceedings  was  to  secure  claims,  which  she 
considered  belonged  to  her,  or  which  were  due  to  her,  the 
commencement  or  prosecution  of  these  proceedings  was  as 
bleneficial  to  her,  as  similar  services  would  be  to  any  person 
who  was  not  a  married  woman.  Whoever  undertakes,  with 
my  oonsent,  to  establish  my  legal  rights,  undertakes  a  service 
for  my  benefit ;  and  the  want  of  success  in  the  undertaking, 
unless  it  was  expressly  agreed  that  compensation  should  de- 
pend upon  success,  would  be  no  excuse  for  me  in  refusing 
compensation.  I  do  not  see  why  such  an  excuse  should  be 
more  available  in  the  instance  of  a  married  woman,  than  in 
that  of  any  other  person.  The  term  ^^  benefit"  has  the  same 
ngnification  in  both  instances.  The  faithful  and  skillful  en- 
deavor to  serve  any  one,  although  not  productive  of  actual 
profit;^  is  in  itself  a  benefit. 

The  referee  decided  correctly  in  excluding  the  testimony  of 
tiie  husband.    The  judgment  should  be  affirmed  with  costs. 

New  trial  granted. 

{Jfww  ToBx  GnrBBAL  Xsbx,  September  16, 1861.    OMfctf,  Ingrdham  and 
iahM^  Jnstlcflp.) 
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A  JndgmfiDt  agaiasfc  a  corponttion,  as  aooeptor  of  a  draft,  is  prima  ftde  evl»  -«! 

dence,  in  an  action  against  a  stockholder,  to  enforce  his  indiTidoal  liability,     ^•^^  ^y  '498 
that  the  draft  was  properly  drawn  and  accepted  by  a  duly  authorized  offloer 
of  the  company. 

Where  the  name  of  an  indiridnal  appears  on  the  stock  book  of  a  corporation 
as  a  stockholder,  this  is  presunptive  evidence  that  he  is  so.  And  in  an  ae* 
tion  against  him  as  a  stockholder,  the  burthen  of  proving  that  he  is  not  a 
stockholder  is  thrown  upon  him. 

fllS  suit  was  brought  to  recover  of  the  defendant,  as  a 
stockholder  of  the  ^^Avon  Coal  Oil  Company/'  the  amount 
of  a  judgment  recovered  by  the  plaintiff  against  said  com- 
pany, upon  which  an  execution  had  been  returned  unsatisfied. 
The  company  was  duly  organized  July  19,  1859,  under  the 
general  act  ^Ho  authorize  the  formation  of  corporations  for 
manufacturing,  mining,  mechanical  or  chemical  purposes,'' 
and  the  acts  amending  the  same.  The  ground  alleged  for 
the  personal  liability  of  the  defendant  was,  that  the  capital 
stock  of  the  company  was  not  at  the  time  of  contracting  the 
debt,  nor  at  the  time  of  bringing  the  suit,  fully  paid  in. 
This  allegation  in  the  complaint  was  not  denied  in  the  an- 
swer, and  was  admitted  at  the  trial.  The  suit  against  the 
company  was  founded  upon  a  draft,  dated  August  22,  1859, 
payable  in  ninety  days,  drawn  by  George  R.  Clark,  superin- 
tendent, on  J.  F.  Kendall,  treasurer,  to  the  order  of  the 
drawer,  indorsed  by  him,  and  accepted  by  the  company,  which 
draft  the  plaintiff  took,  bona  fide^  for  full  value,  before  its 
maturity,  of  a  precedent  indorser.  The  company  appeared 
and  put  in  its  answer,  which  was  held  sufficient,  and  judg- 
ment was  entered  for  the  plaintiff  for  $316.53,  March  15, 
1860.  Execution  was  issued  thereon,  to  the  sheriff  of  the 
city  and  county  of  New  York,  which  was  returned  wholly 
unsatisfied.  This  suit  was  then  brought  against  the  defend- 
ant as  a  stockholder. 

The  cause  was  tried  before  Hon.  J.  Mttllin,  justice,  and  a 
jury,  November  16, 1860.  The  plaintiff,  for  the  purpose  of 
ahowing  the  defendant  to  be  a  stockholder  of  the  campany. 
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put  in  evidence  the  stock  or  tranefer  book  of  the  company, 
which  showed  that  he  held  stock  to  the  amount  of  ten  shares. 
The  defendant  objected  to  the  reception  of  this  evidence. 
The  jury,  under  direction  of  the  court,  found  a  verdict  for  the 
plaintiff.  During  the  trial  various  points  of  law  were  raised 
by  the  defendant,  which  the  justice  directed  to  be  further 
argued  before  him  at  circuit ;  which  argument  was  had,  and 
judgment  was  entered  on  the  verdict  in  accordance  with  the 
direction  of  the  court,  for  0412.75.  The  defendant  appealed 
from  the  judgment. 

Wm,  H.  ArnouXy  for  the  appellant. 

D.  A,  Hawkins  J  for  the  respondent 

By  the  Court  J  Babnabd,  J.  The  judgment  was  prima 
facie  evidence  that  the  draft  was  properly  drawn  and  ac- 
cepted by  a  duly  authorized  officer  of  the  company. 

When  the  judgment  roll  was  offered  in  evidence,  there  was 
no  objection  on  the  part  of  the  defendant  in  regard  to  the 
truth  of  every  fact  and  allegation  contained  therein,  but  only 
that  the  judgment  offered  in  evidence  varied  from  the  one 
sued  on.  That  variance,  as  Justice  MuUin  remarked  at  the 
trial,  was  a  slight  one,  and  one  entitled  to  no  weight. 

The  point  that  the  defendant  should  not  be  held  liable  be- 
cause he  was  not  a  stockholder,  is  untenable.  It  rarely  hap- 
pens that  the  stock  is  in  the  first  instance  taken  in  the  name 
of  the  owner,  but  by  some  one  as  a  representative,  and  then 
transferred  by  assignment.  The  defendant's  name  appeared 
on  the  stock  book  as  a  stockholder,  and  that  was  presumptive 
evidence  that  he  was  so.  The  burthen  of  proof  was  thrown 
then  on  the  defendant.  He  failed  to  prove  any  fact  whereby 
the  force  of  the  entry  in  the  transfer  book  could  be  over- 
looked. 

The  judgment  should  be  affirmed,  with  costs. 

[Nbw  Tobk  Obnbral  Tbbm,  Sepemb«r  16, 1861.  CMfcf,  QoM  and  An^ 
mard^  Justices.] 
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The  People,  ex  rel  OharleB  W.  Baker,  V8,  Egbert  T.  Haws. 

Where  the  legislatare,  after  haTing  imposed  a  restriction  apon  the  power  of 
a  common  conncil  to  contract  a  debt,  directs  that  notwithstanding  such  re- 
striction a  debt  contracted  in  violation  of  it  shall  be  paid,  the  court  cannot, 
when  the  common  conncil  is  willing  to  conform  to  the  legislative  will,  per- 
mit one  of  the  officers  of  the  city  corporation  to  set  at  nanght  both  the  will 
of  the  legislatare  and  of  the  common  conncil. 

Thns,  where  a  sum  of  money  had,  in  pursuance  of  an  act  of  the  legislature, 
been  raised  by  tax,  in  the  city  of  New  Fork,  for,  and  appropriated  by  the 
common  conncil  to,  the  purpose  of  paying  the  relator  for  printing,  &c.  done 
for  the  city,  which  sum  could  not  be  appropriated  to  any  other  purpose; 
ffdd  that  this  was  a  clear  recognition,  by  the  legislatare  and  the  common 
council,  of  the  relator's  right  to  payment,  and  a  direction  by  both  of  those 
bodies  that  the  relator  should  be  paid.  And  that  upon  the  comptroller's 
refusal  to  apply  the  fund  so  appropriated,  to  the  pa3rment  of  the  relator's 
daim,  a  mandamus  was  the  proper  remedy,  where  it  appeared  that  no  ac- 
tion would  lie,  against  the  corporation. 

APPEAL  from  an  order  made  at  a  special  term,  denying 
a  motion  for  a  mandamus.  The  application  was  for  a 
mandamus,  to  be  directed  to  the  defendant,  comptroller  of 
the  dty  of  New  York/ commanding  him  to  draw  his  war- 
rant  upon  the  chamberlain  of  the  city,  in  favor  of  the  plain- 
tiff, for  $4260,  to  pay  his  claim  against  the  city,  for  certain 
printing  and  binding'lione  by  him. 

,  for  the  appellants. 


-,  for  the  respondent. 


Babnabd,  J.  The  appeal  papers  show  that  the  work  in 
question  was  done  under  a  resolution  passed  by  the  common 
council  and  the  rate  of  charge  fixed,  and  the  comptroller  di- 
rected by  resolution  of  the  common  council  to  pay  the  bill. 

It  seems  clear  that  unless  there  is  some  legislative  prohibi- 
tion^ or  some  legislative  requirement  as  to  a  particular  mode 
in  which  work  should  be  ordered,  the  relator  is  entitled  to 
recover. 
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The  snperior  court  held  that  there  was  such  legislative  re- 
qmrement,  and  therefore  dismissed  the  complaint  of  relator. 

Si^e  th^t  decision^  however,  the  legislature  authorized 
the  supervisors  of  the  county  of  New  York  to  raise  by  tax 
the  sum  of  $4260  for  Charles  W.  Baker,  (the  relator,)  for 
printing' and  binding  charters  with  Kent's  notes,  (being  the 
work  in  question,)  and  providing  that  no  portions  of  the 
sums  of  money  theretofore  or  thereafter  appropriated  by  the 
common  council  for  any  specified  purpose,  should  be  expend- 
ed for  or  applied  to  any  other  purposes  than  those  specifically 
named  and  provided  for  in  such  appropriation. 

It  must  be  assumed  that  the  legislature  passed  this  act 
with  knowledge  of  the  circumstances  attending  the  relator's 
claim  and  of  the  decision  of  the  superior  court  thereon. 

By  this  act  the  legislature  recognized  the  equity  of  the  re- 
lator's claim,  and  intended  to  and  did  provide  for  its  payment, 
notwithstanding  any  violation  of  a  previous  legislative  re- 
quirement as  to  the  mode  of  its  contraction. 

The  legislature  first  say  to  the  common  council,  yon  shall 
contract  no  debts  except  in  a  particular  mode ;  the  legislature 
afterwards  says,  although  you  have  not  contracted  this  debt 
in  the  mode  provided,  still  we  authorize  and  direct  you  to 
pay  for  it. 

If  the  power  that  imposes  the  restriction  subsequently  di- 
rects that  notwithstanding  such  restriction  a  debt  contracted 
in  violation  of  it  shall  be  paid,  the  court  cannot,  when  the 
body  who  contracted  the  debt  is  willing  to  conform  to  the 
legislative  will,  permit  one  of  the  officers  of  that  body  to  set 
at  naught  both  the  will  of  the  legislature  and  of  the  con- 
tracting body. 

Taking  the  act  of  April  17th,  1861,  and  the  ordinance  of 
September  27th,  1861,  together,  it  appears  that  the  sum  of 
$4260  has  been  raised  by  tax  for,  and  appropriated  by  the 
common  council  to,  the  purpose  of  paying  the  relator  for  the 
work  in  question ;  and  that  this  sum  cannot  be  appropriated 
to  any  other  purpose. 
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Linden  v.  Linden. 

Thk  is  a  clear  recc^nition  by  the  legifllatore  and  the  com- 
mon coimci]  of  the  relator's  right  to  payment,  and  a  direc- 
tion by  both  those  bodies  that  the  relator  should  be  paid. 
It  is  not  competent  for  the  comptroller,  holding  in  his  hands 
a  fond  thus  specifically  appropriated  to  be  paid  to  the  relator, 
to  refuse  to  dispose  of  it  according  to  its  appropriation. 

The  order  of  the  special  term  should  be  affirmed,  with  costi. 

Sutherland,  J.  concurred. 

Glebes,  P.  J.  This  case  is  distinguishable  from  The 
People  ex  rd,  Oreen  v.  Woodj(a)  in  that  the  relator  in  the 
present  case  had  no  remedy  by  action  against  the  corporation ; 
the  claim  having  been  decided  against  him  in  the  superior  court. 
And  as  the  legislature  and  the  common  council  had  made  a 
specific  appropriation  for  that  claim,  this  application  comes 
within  the  decisions  in  The  People  ex  rel.  Reynolds  v.  Flagg^ 
(16  Barb,  503,)  and  The  People  ex  rel.  McSpedon  &  Baker 
V.  Haws,  (21  How.  Pr.  Sep.  178.) 

Order  affirmed. 

[Kbw  Yosk  QmKRAL  TwBM,  November  4, 1861.    CZw^,  SviherUmd  and 
Bamardf  Jostices.] 

(a)  85  Barh.  658. 
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Mabia  Linden  vs.  James  Likdek. 

n  an  action  t>y  a  wife,  against  her  hnsband,  for  a  dlToroe,  on  the  gronnd  of 
cmelty,  the  defendant  denied  the  allegations  of  the  complaint,  and  also  al- 
leged, as  a  separate  defense,  that  the  plaintiff  had  a  hnsband,  by  a  former 
marriage,  living  at  the  time  of  the  marriage  of  the  parties,  and  that  the 
former  marriage  was  then  in  force.  He  claimed  that  the  marriage  between 
bim  and  the  plaintiff  was  void,  and  demanded  a  divorce  in  his  favor,  on 
that  ground.  The  referee  reported  that  the  former  hnsband  of  the  plaintiff 
was  living  at  the  time  of  the  marriage  of  the  parties,  aod  reftised  to  grant 
any  divorce  to  either  party,  and  directed  a  Judgment  agidnst  the  plaintiff, 
without  coats.    Edd  that  the  report  was  insufficient  as  the  foondatioik  for  n 
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Judgment  in  fkvor  of  the  defendant  annulling  tlie  marriage  between  the 
parties,  eren  upon  the  default  of  the  plaintiff  at  the  hearing. 
Parties  asking  the  intervention  of  the  court  for  such  relief  must  prove  a  full 
and  complete  case.  Nothing  is  to  be  taken  in  favor  of  the  applicant  by 
presumption  or  intendment,  as  to  the  facts,  even  in  the  case  of  a  de&ult  in 
answering,  or  at  the  hearing.    Per  Lbonabd,  J. 

APPEAL  from  so  much  of  a  judgment  entered  upon  the 
report  of  a  referee  as  denied  a  judgment  for  a  divorce,  in 
favor  of  the  defendant,  and  from  an  order  made  at  a  special 
term  denying  the  defendant's  motion  for  leave  to  enter  judg- 
ment, upon  the  report,  annulling  the  marriage  between  the 
parties. 

N.  Brewster^  for  the  appellant. 

By  the  Court,  Leonard,  J.  The  plaintiff  conmienced  her 
action  for  a  limited  divorce,  on  the  ground  of  cruelty.  The 
defendant  denied  the  allegations  of  the  complaint,  and  also 
alleged,  as  a  separate  defense,  that  the  plaintiff  had  a  husband, 
by  a  former  marriage,  living  at  the  time  of  the  marriage  of 
these  parties,  and  that  the  former  marriage  was  then  in  force. 
The  defendant  also  claimed  that  the  marriage  of  the  plaintiff 
and  defendant  was  void,  and  demanded  a  divorce  in  his  favor 
on  that  ground.  The  action  was  referred  to  a  sole  referee  to 
hear  and  decide.  He  reported  that  there  was  no  cruelty 
practiced  by  the  defendant ;  also,  ^'  that  the  former  husband 
of  the  plaintiff  was  living  at  the  time  of  the  marriage  of  the 
plaintiff  and  defendant ;"  and  refused  to  grant  any  divorce  to 
either  party,  and  directed  judgment  against  the  plaintiff 
without  costs.  Prior  to  entering  such  judgment,  the  de- 
fendant moved,  at  special  term,  on  this  report,  for  leave  to 
enter  judgment  annulling  the  marriage  between  the  plaintiff 
and  defendant,  which  was  denied. 

The  defendant  has  appealed  from  so  much  of  the  judg- 
ment entered  on  the  report  of  the  referee  as  denies  a  judg- 
ment for  divorce  in  his  favor ;  and  also  from  the  order  denying 
his  said  motion. 
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There  was  no  appearance  for  the  plaintiff  at  the  hearing 
of  this  appeal,  and  the  defendant  now  asks  for  the  reversal 
of  the  said  judgment  and  order  to  the  extent  appealed  from, 
and  that  a  decree  annulling  the  marriage  contract,  on  the 
ground  of  the  former  marriage,  shall  now  be  entered  on  the 
default  of  the  plaintiff. 

It  is  a  sufficient  answer  to  the  claim  for  such  relief  to  re- 
fer to  the  omission  of  the  referee  to  report  the  evidence,  or 
the  fact  that  there  ever  was  a  valid  marriage  between  the 
plaintiff  and  a  former  husband,  or  that  such  former  marriage 
was  in  force  at  the  time  of  the  marriage  between  the  plaintiff 
and  the  defendant. 

There  may  have  been  a  divorce  from  such  former  marriage ; 
or  there  may  never  have  existed  a  valid  former  marriage ;  or 
the  subsequent  marriage  may  have  been  contracted  in  good 
faith  by  the  plaintiff  while  she  had  reason  to  believe  the 
former  husband  dead,  or  after  his  absence  for  more  than  five 
years  without  having  been  heard  of  by  her.  In  the  latter 
case,  the  last  marriage  could  now  be  annulled  from  the  time 
only  when  its  ^^  nullity  should  be  pronounced  by  a  court  of 
competent  jurisdiction/'    (3  B.  8.  5th  ed.  227,  §  5.) 

The  report  is  wholly  insufficient  as  the  foundation  for  the 
relief  demanded.  Divorces  are  not  to  be  encouraged.  Par- 
ties asking  the  intervention  of  the  court  for  such  relief  must 
prove  a  full  and  complete  case.  Nothing  is  to  be  taken  in 
fi&vor  of  the  appUcant  by  presumption  or  intendment,  as  to 
the  facts,  even  in  the  case  of  a  default  in  answering,  or  at 
the  hearing. 

I  have  purposely  omitted  to  refer  to  the  right  of  the  de- 
fendant to  the  relief  demanded  as  a  counter-claim,  because 
I  am  not  prepared  to  admit  the  principle  insisted  on  in  that 
respect,  and,  from  the  view  which  has  been  taken  above,  the 
question  is  not  necessarily  involved. 

Judgment  and  order  appealed  from  affirmed. 

[Nbw  Tobk  Gbnbkal  Tbbx,  November  4,  1861.    SuiKtrland,  Tr<rZZc9  and 
I,  Justices] 
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Ibvin  ajod  others  vs.  Oonkun  and  others. 

30    ^     To  enable  creditors  of  a  partnenship  to  recoTer  a  debt  agunst  an  indindnal  as 

^^  ^^        a  partner,  on  the  ground  that  he  held  himself  out  as  a  partner,  they  mnst 

prove  affirmatively  that  he  did  so  represent  and  hold  himself  out,  to  them, 

or  at  least  that  they  were  informed  of  snch  representations,  before  the  credit 

.      was  given  to  the  firm. 

A  person  not  a  partoer,  hi  fact,  in  a  firm,  wiU  not  make  himself  liable  to  cred- 
itors, for  the  debts  of  the  firm,  by  representing  or  holding  himself  out  as  a 
partner,  unless  it  appears  that  the  creditors  gave  credit  to  the  firm,  after 
such  representation  or  holding  out  came  to  their  knowledge^ 

The  ground  upon  which  one  holding  hhnself  out  as  a  partoer  is  held  liable  as 
such,  to  creditors,  is  that  of  estoppel.  And  it  is  of  the  very  essence  of  the 
estoppel,  in  such  a  case,  that  the  creditor  trusted  the  firm  with  knowledge 
of  the  fact  that  the  individual  either  held  himself  out,  or  sufi'ered  himself  to 
be  held  out,  as  a  partner. 

If  there  is  no  evidence  that  the  creditors  knew,  at  the  time  the  goods  were 
sold  to  the  firm,  that  an  individual  had  held  himself  out,  or  suffered  himself 
to  be  held  out  as  a  partner,  the  latter  will  not  be  estopped  fh>m  denying  his 
liability  as  such. 

APPEAL  by  the  defendants  from  a  judgment  entered  upon 
the  report  of  a  referee.  The  action  was  brought  by  the 
plaintiffs  against  the  defendants  to  recover  the  amount  of 
two  promissory  notes  made  by  said  defendants,  Henry  N. 
Conklin,  Abraham  Inslee,  David  Harrisson  and  Stephen  B. 
Conklin,  nnder  and  by  their  firm  or  copartnership  name  of 
Conklin,  Inslee  &  Co.  The  defendants  all  answered  the  com- 
plaint, their  answer  being  a  general  denial.  The  cause  was 
referred  to  a  referee,  who,  on  the  29th  day  of  December,  1859, 
made  his  report  in  favor  of  the  plaintiffs  and  against  all  the 
defendants. 

Wm.  H.  ScoUy  for  the  defendants. 

Tho8.  Ndaon^  for  the  plaintiffs. 

StTTHEBLAND,  J.  The  uotes  upon  which  this  action  was 
brought  were  made  and  delivered  by  Stephen  B.  ConUin, 
one  of  the  defendants,  in  the  firm  name  of  Conklin^  Inslee  ^ 
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Co.  The  contested  queBtion  before  the  referee  was^  whether 
the  defendant  David  Harrisson  was  a  member  of  the  firm 
when  the  notes  were  given.  The  referee,  in  his  first  or  orig* 
inal  report,  found  as  facts,  that  the  sales  of  the  iron  by  the 
plaintifis  to  the  firm  of  GonkUn,  Inslee  &  Co.,  for  which  the 
notes  were  given,  were  negotiated  through  a  broker ;  that 
before  the  sales  were  made,  and  the  notes  given,  Stephen  B. 
Conklin,  one  of  the  firm,  repretfented  to  the  broker  that  Har- 
risson  was  a  member  of  the  firm ;  of  which  representation  the 
plaintifis  were  informed  by  the  broker  before  the  sales ;  and 
that  the  plaintifis  were  thereby  induced  to  make  the  sales 
and  take  the  notes. 

The  referee  then  finds  that  Harrisson  was  often  at  the  place 
of  business  of  Conklin,  Inslee  &  Co.  firom  the  time  the  firm 
commenced  business,  in  the  spring  of  1857 ;  and  also  finds 
and  states,  in  detail,  certain  facts  and  circumstances  tending 
to  show  that  Harrisson  held  himself  out  to  the  world  as  a 
member  of  the  firm ;  these  facts  and  circumstances  relating 
principally  to  the  printing  and  publishing  by  the^rm  of  bu- 
siness cards  and  envelopes  with  the  name  of  the  defendant 
Harrisson  on  them.  The  referee  then  finds  that  Hairisson 
did  not  discountenance  the  use  of  these  cards  and  envelopes, 
or  take  any  steps  towards  their  suppression. 

As  apparently  a  conclusion  from  these  facts,  the  referee 
finds  as  a  fact,  that  at  the  time  of  the  sales  of  the  iron  and 
the  giving  the  notes,  the  defendant  Harrisson  was  a  member 
of  the  firm. 

In  a  further  or  supplemental  report,  the  referee  finds  that 
while  there  was  no  express  testimony  that  any  of  the  cards 
or  envelopes  came  to  the  knowledge  of  the  plaintifis,  he 
thought  it  reasonable  to  infer  that  they  did ;  and  so  finds  ac- 
cordingly. 

In  a  still  further  report,  the  referee  reports  that  he  did  not, 
in  deciding  the  case,  consider  the  representation  of  Stephen 
B.  Conklin  to  the  broker,  that  Harrisson  was  a  member  of 
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the  firm,  as  evidence,  except  as  against  the  defendant  Ste- 
phen B.  Conklin. 

Upon  all  these  reports  and  findings,  I  am  at  a  loss  to  know 
whether  the  referee  held  Harrisson  liable  on  the  notes  on  the 
ground  that  he  was  in  fact  a  member  of  the  firm,  when  the 
notes  were  given,  or  upon  the  ground  that  he  held  himself 
out  to  the  plaintiffs  as  such  partner,  and  was  therefore  es- 
topped from  saying  that  he  was  not  a  partner. 

In  my  opinion,  the  judgment,  aa  against  Harrisson,  camiot 
be  sustained  on  either  ground. 

To  enable  the  plaintiffs  to  recover  against  Harrisson  on  the 
ground  that  he  held  himself  out  as  a  partner,  the  plaintiffs 
should  have  proved,  affirmatively,  that  he  did  so  hold  him- 
self out  to  them  ;  at  least  they  should  have  proved  that  one 
of  the  cards  or  envelopes,  with  his  name  on  it,  came  into  their 
possession,  or  to  their  knowledge.  There  is  no  such  proof; 
nor  does  the  referee  find  such  to  be  the  fact.  He  merely  finds 
it  reasonable  to  infer  that  some  of  the  cards  and  envelopes 
did  come  to  the  plaintiffs'  knowledge  before  the  giving  of  the 
notes.  This  finding  is  immaterial.  Supposition  or  reasona- 
bleness does  not  prove  a  fact. 

As  to  the  finding  of  the  referee,  that  Harrisson  was  in  fact 
a  partner,  I  do  not  think  we  can  sustain  it  on  the  ground 
that  there  was  a  confiict  of  testimony  on  that  question. 
There  really  was  no  such  confiict.  Harrisson  swore  posi- 
tively that  he  never  was  a  member  of  the  firm.  On  the  part 
of  the  plaintiffs  there  was  no  direct  evidence  that  he  was  a 
member.  It  certainly  is  not  necessary  to  cite  authorities  to 
show  that  the  declarations  of  the  other  defendants,  that  he 
was  a  partner,  were  not  evidence  against  him,  and  could  not 
moke  him  a  member  of  the  firm. 

There  is  nothing  in  the  cose  to  show  that  he  was  a  mem- 
ber of  the  firm,  except  the  facts  and  circumstances  stated  in 
the  referee's  report,  going  to  show  that  he  held  himself  out 
as  a  partner ;  and  these  circumstances  have  but  little  weight, 
and  are  not  irreconcilable  with  the  truth  of  Harrisson's  oath 
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that  he  was  not  a  partner.  There  is  no  evidence  that  he  had 
the  buBiness  cards  with  his  name  on  them  printed ;  or  that 
he  published  or  distribated  them.  The  most  that  the  evi* 
dence  on  the  part  of  the  plaintiffs  amounts  to  is,  that  he 
saw  the  cards,  and  did  not  remonstrate  against  their  use  or 
distribution.  He  swears  that  he  did  remonstrate  against 
this  use  of  his  name ;  and  there  is  other  evidence  to  corrobo- 
rate him. 

Upon  the  whole,  I  am  of  the  opinion  that  the  judgment 
should  be  reversed,  and  that  there  should  be  a  new  trial 

MuLLiN,  J.  The  only  question  presented  on  this  appeal 
is,  whether  the  defendant  Harrisson  was,  as  to  the  plaintifGi 
in  this  action,  a  partner  in  the  firm  of  Conklin,  Inslee  &  Co. 

It  is  not  pretended  that  he  was  in  fact  a  partner  in  the 
firm ;  but  it  is  insisted  that  on  the  facts  proved  he  was  lia- 
ble to  the  creditors  of  the  said  firm,  for  its  debts,  because  he 
suffered  himself  to  be  held  out  6ts  a  partner  therein. 

The  evidence  from  which  the  referee  has  drawn  the  conclu- 
sion that  Harrisson  was  liable,  is — 1st.  That  he  was  firequently 
in  the  place  of  business  of  the  firm,  and  on  one  occasion  de- 
clared himself  a  partner ;  and  2d.  That  he  suffered  cards 
and  envelopes  with  his  name  printed  thereon,  as  being  a  mem- 
ber of  said  firm,  to  be  circulated  by  said  firm. 

I  will  not  take  up  time  in  the  examination  of  the  evidence 
in  the  case.  It  is  only  necessary  to  say  that  the  only  act  of 
recognition  by  Harrisson  of  his  connection  with  the  firm  is 
that  on  one  occasion,  when  in  conversation  with  the  engineer, 
the  latter  remarked  he  would  like  to  have  the  engine  room 
closed  in.  Harrison  replied,  ^'  We  will  have  all  things  rights 
by  and  by."  Harrisson  denies  that  ho  used  any  such  lan- 
guage, and  the  referee  does  not  find  that  H.  ever  had  any 
such  conversation,  or  that  he  ever  admitted  himself  to  be  a 
member  of  the  firm,  except  so  far  as  his  connection  with  the 
printing  and  circulating  the  cards  and  envelopes  may  estab- 
lish such  a  connection. 
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The  referee  has  found,  upon  conflicting  evidence,  that  the 
cards  and  envelopes  with  Harrisson's  name  on  as  a  member 
of  the  firm,  were  printed  and  circulated  with  his  knowledge 
and  consent.  If  these  facts  make  him,  in  law,  liable  as  a 
partner  in  the  firm,  the  judgment  is  right ;  otherwise  not. 

A  person  is  not  Uable  as  a  partner  for  representing  or  hold- 
ing himself  out  as  a  partner  in  a  firm,  unless  it  also  appears 
that  the  creditor  gave  credit  to  the  firm  after  such  represent- 
ation or  holding  out  came  to  his  knowledge.  The  person 
thus  sought  to  be  constituted  a  partner  is  held  liable  on  the 
ground  of  estoppel.  The  law  will  not  permit  him  to  deny 
his  connection  with  the  firm,  as  to  those  persons  who  have 
trusted  the  firm  after  they  became  informed  of  his  assumed 
connection  therewith.  It  is  of  the  very  essence  of  the  estop- 
pel, in  such  case,  that  the  creditor  trusted  the  firm  with 
knowledge  of  the  fact  that  the  person  sought  to  be  estopped, 
either  held  himself  out  or  suffered  himself  to  be  held  out  as 
a  partner.     (Lav^rence  v.  Brovm^  1  Seld,  394.) 

In  Ohitty  on  Contradia^  p.  243,  it  is  said  a  mere  admission 
by  a  person  that  he  is  a  partner  in  a  firm,  is  not,  it  seems, 
conclusive  as  to  his  liability,  if  made  to  the  contracting  party 
after  he  has  contracted  with  the  firm,  though  a  declaration, 
made  before  that  time,  would  be  so. 

In  Parsons'  Mercantile  LaWy  p.  167,  it  is  said,  "  Tlie  true 
rule,  we  think,  (although  it  may  not  be  quite  settled,)  is 
this,  that  one  who  thus  holds  himself  out  as  a  partner  when 
he  really  is  not  one,  is  responsible  to  a  creditor  who  on  these 
grounds  believed  him  to  be  a  partner,  but  not  to  one  who 
knew  nothing  of  the  facts,  or  who,  knowing  them,  knew  also 
that  this  person  was  not  a  partner."  {Dickinson  v.  Valpy, 
10  B.  &  a  128,  140.  PoU  V.  Eyton,  3  C.  B.  32,  39,  and 
other  cases  cited  in  note  3  to  Parsons,  p.  167.) 

In  Holcroft  v.  Hoggins  et  al.y  (52  Eng.  Com.  Lata  Bep. 
488,)  the  plaintiff  sued  to  recover  compensation  for  writing 
certain  articles  for  a  newspaper  of  which  the  defendants  had 
been  proprietors,  and  whose  names  as  proprietors  still  ap- 
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peared  in  the  stamp  office  and  on  the  paper  itself.  The  oon- 
taract  was  shown  to  have  been  in  fact  made  with  one  Lowthin, 
after  the  defendants'  interest  in  the  paper  had  ceased.  The 
defendants  were  held  not  liable.  Tindal^  Gh.  J.  says :  '^  The 
eridence  was  that  the  contract  was  made  by  Lowthin  on  his 
own  responsibility,  and  not  on  that  of  the  defendants.  It  is 
tme  that  on  the  register  of  the  stamp  office  they  held  them- 
selves out  as  proprietors ;  and  if  it  had  been  shown  that  the 
plaintiff  was  thereby  induced  to  enter  into  the  contract,  they 
might  have  been  liable.  But  upon  the  evidence  given,  it 
seems  to  me  the  plaintiff  is  ont  of  court."  The  other  judges 
concurred,  and  the  rule  to  show  cause  why  the  verdict  should 
not  be  entered  against  the  defendant  was  discharged. 

In  FoU  and  others  v.  EyioUy  (64  Eng.  Com.  Law  Rep,  31,) 
Eyton,  being  interested  in  a  colliery,  made  an  arrangement 
with  Jones  for  opening  a  shop  for  supplying  the  workmen 
at  the  coUiery.  Eyton  put  up  the  shop,  placed  his  name 
over  the  door,  licenses  were  taken  out  in  his  name,  and  goods 
purchased  and  invoiced  in  his  name,  and  he  paid  for  the 
same.  Eyton  received  £7,  per  cent  on  the  sales,  for  his  own 
use,  and  the  balance  of  the  property  went  to  Jones.  It  was 
afterwards  arranged  that  Jones  should  buy  the  goods  in  his 
own  name  and  Eyton  should  receive  £5,  per  cent  on  the  sales, 
and  he  suffered  his  name  to  remain  over  the  door.  Jones 
became  indebted  to  the  plaintiffs  and  others,  and  this  action 
was  brought  against  Eyton  &  Jones  as  partners,  to  recover 
such  debt.  There  was  no  evidence  to  show  that  credit  was 
in  fact  given  to  Eyton  by  the  creditors,  or  that  they  knew 
that  his  name  had  appeared  over  the  door,  or  in  the  licenses,  or 
that  they  ever  supposed  him  to  be  a  partner.  Two  questions 
were  submitted  to  the  jury :  Ist.  Whether  there  was  such  a 
sharing  of  the  profits  as  constituted  Eyton  an  actual  part- 
ner ;  and  2d.  Whether  Eyton  had  been,  by  his  own  permis- 
sion, held  out  as  a  partner,  and  his  credit  pledged  to  the 
bank  Both  were  answered  in  the  negative,  and  a  verdict 
finr  the  defendant    The  court,  in  banc,  refused  to  set  it  aside. 
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These  cases  are  decisive  of  the  one  at  bar.  In  this  case 
there  is  no  evidence  that  the  plaintiffs  knew,  when  the  iron 
was  sold  to  ConMin,  Inslee  &  Co.,  that  Harrisson  was  in  the 
habit  of  visiting  their  office ;  or  that  he  had  had  the  conver- 
sation testified  to  by  the  engineer ;  or  that  he  knew  of,  or 
assented  to,  the  printing  and  circulation  of  the  cards  and  en- 
velopes. Without  this  proof,  Harrisson  is  not  estopped  from 
denying  his  liability ;  and  without  it,  he  is  not  liable  for  the 
debts  of  the  firm. 

I  am  quite  clear  that  the  referee  has  erred  in  holding  Har- 
risson liable  as  a  partner ;  and  that  the  judgment  should  be 
set  aside  and  a  new  trial  had  before  another  referee. 

Clebke,  p.  J.  concurred. 

New  trial  granted. 

[Nbw  York  Obvbbal  Tbsx,  NoTember  4, 1861.    OUrkej  Sutheriand  and 
m,  Jiutioe&] 
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Iimkeepen  are  answerable  for  the  honesty,  not  only  of  their  servants,  but  of 
their  guests. 

In  an  action  against  innkeepers,  by  a  guest,  to  recover  the  value  of  property 

lost  by  the  latter,  proof  of  the  loss  or  larceny^  of  the  goods  fh)m  the  room 

occupied  by  the  guest,  is  alone  sufficient  proof  of  carelessness  on  the  part 

of  the  defendants.  \. 

f  What  will  amount  to  carelessness  on  the  part  of  a  guest,  which  will  excuse 

I      the  innkeeper. 

The  act  of  April  18, 1866,  to  regulate  the  liability  of  hotel  keepers,  was  in- 
tended to  exempt  keepers  of  hotels  from  liability  as  to  certain  property  or 
lands  of  goods  specified  in  It,  in  certain  cases,  or  under  certain  circum- 
stances, and  not  to  alter  or  affect  the  principle  or  policy  upon  which  their 
liability  was  established,  or  the  nature  of  the  contract  or  duty  upQU  which 
it  was  enforced,  at  common  law. 

The  exemption  of  the  hotel  keeper  from  liability  for  the  loss  of  the  articles 
mentioned  in  the  first  section  of  that  act,  was  intended  to  apply  only  to 
such  an  amount  of  money,  and  to  Jewels,  ornaments  or  valuables,  as  the 
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landlord  bimselfi  if  a  prodent  penon,  and  traTettng,  would  pat  in  a  aa&,  If 
coDTenient,  on  retiring  at  nigbt. 

watch  and  chain,  and  a  gold  pen  and  pencil  case,  are  articles  not  within  the 
meaning  or  intent  of  that  section,  but  should  be  considered  a  part  of  the 
gneet's  personal  clothing  or  apparel ;  and  the  liabilltj  of  the  hotel  keeper 
for  their  loss  is  to  be  determined  by  the  common  law  nde  in  snch  cases. 
Where  the  circumstances  render  it  probable  that  the  goods  of  a  guest  are 
stolen  from  his  room  by  a  fellow  lodger,  with  whom  he  is  placed,  notwith- 
standing his  remonstrances,  the  fiict  of  his  neglecting  to  bolt  the  door  of 
his  room  on  retiring,  as  required  to  do  by  a  notice,  posted  in  the  room,  vd* 
der  the  second  section  of  the  act  of  1866,  will  not  arail  the  hotel  keeper  aa 
a  defense  to  an  action  to  recover  tb^  value  of  the  goods  stolen. 

rf\HIS  was  an  action  brought  to  recover  from  the  defend- 
X  ants^  as  innkeeperS;  the  value  of  a  watch  and  chain,  a 
gold  pen  and  pencil  case  and  $25  in  money.  The  plaintiff 
was  a  guest  at  the  defendants'  hotel  in  the  city  of  New  York, 
July  7th,  1856.  He  was  put  to  lodge,  late  at  night,  in  a 
room  occupied  by  another  person,  who  was  a  stranger  to  him. 
He  did  not  request  to  be  put  in  a  separate  room,  and  made 
no  objection  to  lodging  in  that  room  except  to  the  porter,  who 
showed  him  to  it,  after  he  arrived  in  it.  It  was  a  usual 
thing  at  said  hotel  fof  more  than  one  person  to  occupy  the 
same  room.  On  retiring  he  turned  the  key  in  the  lock,  but 
was  not  sure  he  locked  the  door.  He  did  not  bolt  the  door, 
though  there  was  a  bolt  for  that  purpose,  and  although  a 
notice  was  posted  in  a  conspicuous  place  in  the  room  requests 
ing  him  to  do  so.  He  hung  his  watch  on  a  hook  in  a  con- 
spicuous place,  and  his  pantaloons,  containing  his  money,  &c, 
upon  another  such  hook.  When  he  awoke,  his  fellow  lodger 
had  risen  and  departed,  leaving  the  door  open,  and  his  watch, 
money,  &c.  were  missing.  A  printed  notice,  pursuant  to  the 
law  of  1855,  to  regulate  the  liability  of  hotel  keepers,  was 
posted  in  a  conspicuous  place  in  the  room.  The  referee 
found  as  &ct&,  the  posting  of  the  notice ;  that  the  goods  were 
stolen  from  the  room  in  which  the  plaintiff  lodged ;  and  as 
conclusions  of  law,  that  there  was  no  negligence  on  the  part 
of  the  plaintiff,  but  that  the  loss  was  occasioned  by  the  n^- 
ligence  of  the  defendants,  and  that  the  plaintiff  was  entitled 
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t6  recover.    To  which  conclnsions  of  law  the  defendants  ex- 
cepted ;  and  they  appealed  from  the  judgment. 

John  Otoeny  for  the  appellants.  I.  There  being  no  actual 
negligence  on  the  part  of  the  defendants,  and  a  recovery  be- 
ing claimed  against  them  solely  on  the  ground  of  their  com- 
mon law  liability,  to  entitle  the  plaintiff  to  recover,  he  should 
have  shown  affirmatively  that  he  was  guiltless  of  any  negli- 
gence which  proximately  contributed  to  the  loss.  {Button  v. 
Hudson  River  R.  R.  Co.,  18  N.  T.  Rep.  248.)  Any  other 
rule  would  open  the  door  to  the  grossest  injustice  against  inn- 
keepers, carriers,  and  all  persons  on  whom  the  law  imposes 
such  extraordinary  responsibility.  This  being  the  rule,  the 
referee  should  have  granted  the  nonsuit  on  the  application 
of  the  defendants,  more  especially  as  the  plaintiff's  own  evi- 
dence 8how6d  clearly  a  want  of  common  prudence,  indeed  a 
great  degree  of  recklessness,  if  not  a  clear  design  to  sustain 
tile  loss,  and  look  to  the  innkeepers  for  his  indemnity. 

II.  Negligence,  being  a  mixed  question  of  law  and  of  fact, 
is  established  by  evidence  tending  to  show  a  want  of  ordi- 
nary prudence,  and  therefore  the  exclusion  of  the  evidence 
offered  by  the  defendants  was  error.  (3  Or.  &  W.  on  New 
TricUey  1345,  and  cases  cited.  Foot  v.  Wiswallj  14  John. 
Sep.  303.) 

-  III.  If  the  negligence  of  the  plaintiff  has  contributed  in 
any  manner  to  the  loss,  he  cannot  recover.  (Purvis  v.  Cbfe- 
ifnan,  21  N.  Y.  Rep.  Ill,  and  cases  there  cited.  Angell  on 
OarrierSy  §  556,  and  cases  cited.  Button  v.  Hudson  River 
R.  R.,  supra;  see  page  259,  opinion  of  Harris,  J.) 

lY.  It  is  enough  to  exonerate  the  innkeeper,  if  the  guest 
has  by  his  own  neglect  or  imprudence  exposed  his  goods  to 
peril.     (Fowler  v.  Dorian,  24  Barb.  388.) 

V.  The  notice  required  by  the  law  of  1855  being  posted 
in  the  room  occupied  by  the  plaintiff;  he  could  not  recover 
fw:  any  articles  covered  by  that  law. 

YI.  The  plaintiff  having  disregarded  the  notice  posted  in 
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his  room,  "to  bolt  his  door  upon  retiring/'  which  was  6  rea* 
sonable  request,  cannot  claim  that  he  was  guiltless  of  n^H- 
gence.  This  role  seems  to  be  established  as  not  in  conflict 
^th  the  rule  that  a  carrier,  &c.  cannot  limit  his  liaWUty  by 
a  mere  notice,  as  decided  in  Dorr  v.  Neto  Jersey  S.  N.  Oo.y 
(1  Kern.  485.  See  certain  English  cases  cited  with  appro^ 
bation  in  Purvis  v.  Oolemany  above.) 

Beebcj  Dean  &  Donohue^  for  the  respondent.  I.  The  act 
of  1855  does  not  alter  the  common  law  liability  of  innkeep- 
ers as  to  the  ordinary  wearing  apparel  and  other  articles 
used  by  a  guest,  and  which  are  not  usually  placed  by  prudent 
men  in  a  safe  for  safe  keeping.  The  place  which  is  to  be 
provided  is  a  "«a/e"  for  the  "safe  keeping  of  money y  jewels 
and  ornaments"  in  which  they  are  to  be  "  deposited."  This 
was  never  intended  to  reach  a  watch  worn  for  use,  a  pen- 
cil, or  money  necessary  for  traveling  expenses,  more  than 
wearing  appareL  The  only  rule  for  the  construction  of  an 
act  is  the  intent  of  the  legislature  that  passed  it.  {Sedg. 
on  Stat,  and  Const  LaWy  231.  Furman  v.  New  Yorky  5 
Sand/.  1ft  8  Lond.  Jur.  795.  Johnson  v.  Bushy  3  Barb. 
S.  a  Rep.  207,  238.  Yowig  v.  DakCy  1  Seld.  463.  Tonryele 
V.  Hally  4  Comst.  140.  People  v.  Utica  Ins.  Oo.y  15  John. 
358,  380.)  The  means  to  be  employed  in  the  construction  is 
to  consider,  1.  What  was  the  common  law  ?  2.  What  was  \^^ 
the  mischief  ?  3.  What  the  remedy  ?  4.  What  the  reason 
of  the  remedy  ?  (Sedg.  235.)  Money  necessary  for  traveling 
expenses  is  b^gage.  (4  DueTy  119.  9  Wend.  85.  6  Hilly 
586.    4  E.  D.  Smithy  178.) 

II.  The  defendants  were  liable  at  common  law,  without 
proof  of  negligence.  The  statute  certainly  does  not  take  away 
the  legal  liability  resulting  from  actual  negligence,  (ilfc- 
Donald  v.  Edgerton,  5  Barb.  560,  564.  Bennet  v.  Mellory 
5  T.  JS.  273.    2  Kent's  Com.  594.)    T?he  defendants,  by  plac-  ) 

ing  the  plaintiff  in  the  room  with  a  stranger  to  him,  guar-      \/    '- 
antsed  the  honesty  of  the  latter.    By  placing  him  thus,  they 
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agreed  to  guard  the  door  in  case  the  other  guest  left  it  open. 
(Jones  on  Bailm.  95,  96.    Ewd,  on  Bailm.  399,  401.) 

III.  The  referee  having  as  matter  of  fact  found  that  the 
defendants  were  negligent,  the  court  will  not  reverse  the 
judgment. 

Sutherland,  P.  J.  The  liability  of  an  innkeeper  by  cus- 
tom, or  the  common  law,  for  the  loss  of  the  goods  of  his 
guest,  would  appear  to  have  been  founded  on  contract — on 
the  implied  undertaking  on  the  part  of  the  innkeeper  to 
safely  keep  the  goods,  in  consideration  of  the  usual  charge  to 
be  paid  by  the  guest  for  his  lodging  and  entertainment.  The 
action  might  be  either  assumpsit  or  case.  In  either  action  it 
was  usual,  and  perhaps  necessary,  to  allege  in  the  declara- 
tion that  the  loss  occurred  by  and  through  the  carelessness 
of  the  innkeeper  and  his  servants. 

The  innkeeper  was  bound  to  take  more  than  ordinary  care ; 
he  was  answerable  if  the  goods  were  stolen  by  his  servants, 
or  by  any  other  persons,  without  any  fault  of  himself  or  of 
his  servants.  (Jones  on  Bailm,  95,  96.  OrinneU  v.  Cook, 
3  Hill,  488.) 

At  the  trial,  the  plaintiff  had  to  prove  in  the  first  instance, 
only,  that  he  was  received  into  the  defendant's  inn  or  hotel 
as  a  guest  or  traveler ;  that  he  brought  with  him  into  the  inn 
or  hotel  certain  baggage  or  goods  of  his,  and  that  the  bag- 
gage or  goods  were  lost  or  stolen  whilst  in  the  inn  or  hotel. 
If  the  allegation  of  carelessness  on  the  part  of  the  defendant 
was  a  necessary  allegation,  proof  of  the  loss  alone  sufficiently 
established  it  in  the  first  instance ;  for  the  liability  of  the 
innkeeper  was  an  extraordinary  liability,  and  made  him,  in 
fact,  an  insurer  of  the  safe  keeping  of  the  goods.  The  de- 
fendant, of  course,  could  prove  on  his  part,  that  the  plaintiff 
himself  caused  or  materially  contributed  to  the  loss  or  lar- 
ceny ;  and  if  the  defendiant  proved  this,  the  plaintiff  could  not 
recover,  for  he  could  not  take  advantage  of  his  own  wrong. 

In  this  case  the  complaint  not  only  alleges  that  the  goods 
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were  stolen  or  lost  by  the  carelessness  of  the  defendants,  but 
abo  (probably  nnnecessarily  and  improperly)  certain  facts  or 
circumstances  as  evidence  of  such  carelessness ;  that  the  de- 
fendants placed  the  plaintiff  to  sleep  in  a  room  occupied  by 
another  person,  and  which  was  not  securely  fastened.  The 
answer  denies  that  the  loss  was  occasioned  by  the  carelessness 
of  the  defendants,  but  says  it  was  by  the  carelessness  of  the 
plaintiff,  and  sets  up  the  further  defense  under  the  act  of 
1855,  (chapter  421,)  that  the  defendants  had  provided  a  safe, 
and  had  given  notice  thereof,  by  posting,  &c.  as  required  by 
the  act. 

The  referee  finds  that  the  loss  was  occasioned  by  the  care- 
lessness of  the  defendants,  and  that  there  was  no  negligence 
on  the  part  of  the  plaintiff.  There  does  not  appear  to  have 
been  any  exception  to  these  findings,  but  if  there  was,  they 
are  clearly  right,  and  must  be  deemed  conclusive  on  the  ques- 
tion of  carelessness.  The  plaintiff  proved  the  loss  or  larceny 
of  the  goods  from  the  room  in  which  he  lodged,  and  there  is 
nothing  in  the  case  to  impeach  or  contradict  him.  This 
alone  was  sufficient  proof  of  carelessness  on  the  part  of  the 
defendants. 

The  plaintiff,  when  he  went  to  bed,  turned  the  key  in  the  ^ 
door  to  lock  it,  but  did  not  know  that  he  locked  it.     His 
money  was  iiv  his  pantaloons  pocket,  and  they  were  hung  on  a 
hook,  and  his  watch  on  a  nail.     There  was  a  bolt  on  the  in- 
side of  the  door.     The  plaintiff  testifies  that  he  did  not  see 
it.    When  he  arose,  the  door  was  open  or  ajar,  and  his  fellow 
lodger  gone.     These  were  all  the  circumstances  proved  to 
show  carelessness  on  the  part  of  the  plaintiff.     Surely  they 
do  not  show  it.    I  am  not  certain,  independent  of  the  act 
of  1855,  that  the  plaintiff  was  obliged  even  to  lock  or  bolt 
Hie  door,  to  hold  the  defendants  responsible  for  his  loss.     . 
They  were  answerable  for  the  honesty,  not  only  of  their  serv-     [ 
rants,  but  of  their  guests.  ^ 

The  only  remaining,  and  the  material  question  in  the  case, 
then,  is  as  to  the  construction  of  the  act  of  1855,  (chapter 
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^1 ;)  whether  that  act  exempted  the  defendants  from  lia- 
bility in  this  case.  I  think  the  referee  was  right  in  holding 
that  it  did  not.  The  act  was  intended  to  exempt  hotel  keep- 
ers from  liability  as  to  certain  property  or  kinds  of  goods 
specified  in  it^  in  certain  cases,  or  under  certain  circum- 
stanceS;  and  not  to  alter  or  affect  the  principle  or  policy  upon 
which  their  extraordinary  liability  was  established,  or  the 
nature  of  the  contract  or  duty  upon  which  it  was  enforced, 
at  common  law. 

The  substance  of  the  first  section  of  the  act  is,  that  the 
hotel  keeper  shall  not  be  liable  for  loss  of  money,  jewels,  or- 
naments or  valuables,  when  he  shall  have  provided  a  safe  in 
the  office  of  the  hotel,  or  other  convenient  place,  for  the  safe 
keeping  of  such  property,  and  shall  have  posted  a  notice  to 
that  effect  in  the  room  occupied  by  the  guest,  and  the  guest 
shall  have  neglected  to  deposit  such  property  in  the  safe. 

In  this  case  the  plaintiff  lost  his  watch,  with  chain  at- 
tached, a  gold  pen  and  pencil  case,  and  twenty-five  dollars  in 
money.  The  referee  found  that  the  amount  of  money  lost 
was  such  a  sum  as  was  reasonable  and  necessary  for  the  plain- 
tiff's traveling  expenses. 

In  construing  the  first  section  of  the  act,  we  must  look  at 
the  whole  of  it.  Doing  so,  I  think  it  plain  that  the  exemp- 
tion was  intended  to  apply  only  to  such  an  amount  of  money, 
and  to  such  jewels,  ornaments  or  valuables  as  the  landlord  or 
hotel  keeper  himself,  if  a  prudent  person  and  traveling,  would 
put  in  a  safe,  if  convenient,  when  retiring  at  night.  Can 
any  one  suppose  that  it  was  the  intention  of  the  act  to  ex- 
empt the  hotel  proprietor  from  his  common  law  liability,  un- 
less the  traveler  emptied  his  pockets  of  every  cent  of  money, 
and  deposited  it,  with  his  watch  and  pencil  case^  in  the  safe, 
both  of  which  last  mentioned  articles  he  might  have  occasion 
to  use  after  retiring  to  his  room  ?  This  would  be  not  only 
exempting  hotel  keepers  from  their  common  law  extraordi- 
nary liability,  but  requiring  extraordinary  prudence  of  their 
(   guests. 
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Do  hotel  keepers  themselves,  on  retiring  at  night,  take  out 
of  their  pockets  such  a  sum  of  money  as  twenty-five  dollars, 
and  their  watches  and  pencil  cases,  and  deposit  such  money 
and  articles  in  their  own  safes?  If  they  should  do  so,  I 
think  such  extraordinary  prudence  would  attract  attention. 

To  give  the  act  a  reasonable  construction,  and  to  determ- 
ine what  sum  of  money  and  what  articles  of  jewelry,  or  of 
ornament,  or  what  valuables  are  within  it,  under  the  circum- 
stances of  the  case,  reference  must  be  had  to  the  ordinary  use 
of  safes,  and  the  ordinary  purpose  in  providing  and  keeping 
them.  In  my  opinion,  at  this  day,  the  traveler  putting  up  at 
a  respectable  hotel,  who,  on  retiring  at  night,  should  think  of 
taking  from  his  pocket  and  depositing  in  a  safe  such  a  sum 
as  twenty-five  dollars  only,  or  his  watch  and  gold  pen  and 
pencil  case,  would  be  considered  not  only  extraordinarily  but 
ridiculously  prudent. 

The  watch  and  pen  and  pencil  case  are  certainly  valuables, 
and  perhaps  might  be  called  jewels,  but  I  think  should  be 
considered  a  part  of  the  traveler's  personal  clothing  or  ap- 
pareL  The  l^slature  certainly  did  not  expect  the  traveler, 
after  retiring,  to  send  down  his  ordinary  clothing  or  apparel 
to  be  deposited  in  the  safe. 

The  substance  of  the  second  section  of  the  act  of  1855  is, 
that  when  the  proprietor  of  a  hotel  shall  post,  in  a  conspicu- 
ous manner,  in  the  room  occupied  by  a  guest,  a  notice  re- 
quiring  him  to  bolt  the  door  of  his  room,  or  on  leaving  his 
room  to  lock  the  door  and  leave  the  key  with  the  clerk  at  the 
office,  and  if  the  guest  shall  neglect  so  to  do,  the  proprietor 
BhaU  not  be  Kable  for  any  baggage  of  the  gueBt  ^hich  may 
be  lost  or  stolen  firom  the  room.  It  was  shown  in  this  case 
that  there  was  both  a  bolt  and  a  lock  on  the  door  of  the 
room.  The  plaintiff  turned  the  key  in  the  door,  and  in- 
tended to  lock  it.  He  says  he  did  not  see  the  bolt,  and  there 
is  no  evidence  that  the  door  was  bolted.  The  notices  con- 
templated by  both  sections  of  the  act  were  posted  on  the 
door  of  the  room. 
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Assaming  that  the  plaintiff  did  not  bolt  the  door  on  re- 
tiring, the  defendants  could  not  avaU  themselves  of  that  fact 
as  a  defense  in  this  case. 

I.  Because  it  is  not  set  up  in  the  answer. 

II.  Because  the  money  and  articles  lost  were  not  probably 
baggage,  within  the  meaning  of  the  second  section  of  the 
act;  and, 

III.  Because,  under  the  circumstances,  and  in  the  absence 
of  any  proof  to  the  contrary,  it  must  be  deemed  probable 
that  the  property  was  taken  by  the  fellow  lodger  of  the  plain- 
tiff, and  that  both  bolting  and  locking  the  door  would  not 
have  prevented  the  loss. 

Besides,  it  appears  that  the  plaintiff  remonstrated  with  the 
servant  of  the  defendants,  who  conducted  him  to  his  room, 
against  being  put  in  a  room  with  another  person. 
>^        The  judgment  should  be  affirmed,  with  costs. 

Leonard,  J.  In  my  opinion,  the  articles  stolen  were  not 
within  the  meaning  or  intent  of  the  first  section  of  the  act 
of  1855.     The  act,  therefore,  constitutes  no  defense  here. 

The  amount,  and  the  circumstances  of  the  case,  take  the 
money  out  of  the  operation  of  the  act.  The  liability  of  the 
defendants  is  to  be  determined  by  the  common  law  rule  in 
such  cases. 

I  am  for  affirming  the  judgment  with  costs. 

Wellbs,  J.  concurred. 

Judgment  affirmed. 

[Nbw  Tosk  Obitibal  TbeXi  November  4, 1861.  SiUherUmd,  WleHes  and 
Leonard,  Justices.] 
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Thompson,  administrator,  &c.  vs.  Thb  Tiooa  Bail  Boad 

Company. 

The  Btatnte  of  limitaUoDS  does  not  operate  as  a  bar  to  an  action  in  the  conrii 
of  New  York,  against  a  foreign  corporation. 

Such  a  corporation  is  within  the  exception  to  the  operation  of  the  statute,  by 
which  the  time  of  absence  from  the  state  is  not  to  be  taken  as  any  part  of 
the  time  limited  for  the  commencement  of  an  action. 

Where  drafts  were  drawn  by  W.,  the  president  of  a  corporation,  and  signed 
with  his  own  name,  with  the  addition  of  "  Prestj.  T.  N.  Co.,"  and  it  was 
proved  that  he  drew  the  drafts  in  his  capacity  of  president,  for  the  benefit 
of  the  company ;  that  the  company  received  the  proceeds ;  and  that  it  sub- 
sequently recognized  its  liability  by  giving  its  bond  as  collateral ;  HM  that 
the  evidence  showed  that  the  signature  of  W.  was  official,  and  not  private, 
and  rendered  the  drafts  the  drafts  of  the  company,  within  the  cases  of  Bab" 
cock  V.  Beman,  (11  N.  Y,  Rep.  200,)  and  The  Bank  of  Oeneice  v.  The 
Patekin  Bank,  (19  id.  812.) 

THIS  suit  was  brought  to  recover  the  amount  due  upon 
three  several  bills  of  exchange,  drawn  by  the  Tioga  Nav- 
igation Company.  The  bills  were  signed  by  James  R.  Wil- 
son as  "  Prest.  T.  N.  Co.''  They  were  all  dated  June  1st, 
1840.  Two  of  them  were  for  $5000,  and  one  of  them  for 
$4000.  Each  bill  was  dishonored  and  duly  protested.  The 
name  otThe  Tioga  Navigation  Company^  the  drawers,  which 
was  a  corporation  existing  under  the  laws  of  Pennsylvania, 
was,  by  a  special  act  of  the  legislature  of  that  state,  changed 
to  that  of  The  Tioga  Bail  Boad  Company y  against  which 
company  this  suit  is  brought.  The  answer  set  up,  among 
other  things,  1.  That  the  action  was  barred  by  the  New  York 
statute  of  limitations ;  2.  That  the  drafts  were  the  individual 
diafte  of  Wilson,  by  whom  they  were  signed ;  and  3.  That 
Wilson,  by  whom  the  bills  were  drawn,  had  no  power  to  bind 
the  defendants.  Wilson  was  the  president  of  that  corpora- 
tion, at  the  date  of  the  drafts.  In  his  capacity  as  such,  he 
drew  the  drafts  for  the  company,  and  the  company  received 
the  avails  of  the  drafts.  Subsequently,  the  Tioga  Navigation 
Company  itself  recognized  its  liability  upon  these  drafts,  by 
giving  its  own  bond  as  collateral  to  the  notes  which  Messrs. 


go  CA6E8  IN  THE  SUPREME  OOUBT. 

Thompson  «.  Tioga  Rail  Road  Company. 

Gulich,  SayniBch  and  Bostwick  had  given  to  Abraham  G. 
Thompson,  to  secure  the  payment  of  these  very  drafts. 

The  case  was  tried  at  the  circuit,  before  Mr.  Justice  Ingra- 
HAM  and  a  jury,  when  the  court  ordered  a  nonsuit,  and  judg- 
ment for  the  defendants  was  entered  accordingly.  The 
plainti£f  appealed. 

JE.  P.  Oowlee^  for  the  appellant. 

for  the  respondent. 


By  the  Oourty  Olbbkb,  P.  J.  I.  The  case  of  OlcoU  v.  The 
Tioga  Bail  Boad  Company^  (20  N.  T.  Bep.  210,)  conclu- 
sively settles  that  our  statute  of  limitations  does  not  operate 
as  a  bar  to  this  action. 

II.  In  Bdbcock  v.  BeiMin^  (1  Kern,  200,)  the  defendant 
indorsed  the  note,  upon  which  the  action  was  brought,  by 
writing  his  name  upon  it  and  adding  the  word  "  Treasurer," 
and  the  note  itself  was  payable  to  him  with  the  addition  of 
the  usual  abbreviation  of  the  word.  The  drafts  in  the  case 
under  consideration  were  signed  by  James  B.  Wilson,  with 
the  addition  of  the  abbreviated  words,  "  Prest  T.  N.  Co." 
They  were  made  payable  to  his  order,  and  were  indorsed  by 
him.  The  instruments  in  both  cases,  in  form  and  substance^ 
were  similar,  so  far  as  the  personal  liability  of  the  indorser 
in  the  one  case,  and  the  drawer  in  the  other,  was  concerned. 
The  extrinsic  facts,  also,  in  the  case  before  us,  are  analogous 
to  those  in  Bahcock  v.  BeTnaUj  and  to  those  in  the  Bank  of 
Genesee  v.  Patchin  Bank,  (19  N.  Y.  Bep.  312.)  The  in- 
struments purport,  on  their  face,  with  sufficient  clearness,  to 
be  the  drafts  of  the  company.  It  was  proved  at  the  trial 
that  Wilson  was,  at  the  time,  president  of  the  corporation ; 
that  in  his  capacity  as  such  he  drew  the  drafts  for  the  benefit 
of  the  company ;  that  the  company  received  the  proceeds ; 
and  that  subsequently  they  recognized  their  liability  by  their 
own  bond  as  collateral  to  the  notes,  which  Messrs.  Gulicb, 
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Sajmisch  and  Bostwick  had  given  to  secure  the  payment  of 
these  drafts.  The  evidence,  then,  unquestionably  shows  ihat 
the  signature  of  Wilson  was  official  and  not  private,  and 
brings  this  case  within  the  essential  principles  of  the  cases  to 
which  I  have  already  referred. 

III.  The  company  had  power  to  borrow  money  to  defray 
its  expenses  and  pay  its  debts,  and  it  ratified  the  authority 
of  its  agent  by  receiving  the  proceeds  of  the  drafts  and  ap- 
propriating the  money  to  the  payment  of  its  debts  and  ex- 
penses. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered ; 
costs  to  abide  the  event. 

[Nbw  Tohk  Qb5ebal  Tebh,  November  4,  1861.  Clerke^  Sutherland  and 
AUetif  Justices.] 
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Buckingham  and  others,  survivors,  &c.  vs.  Patke. 

Where  creditors  receive  from  their  debtor  the  note  of  a  third  person,  for  col- 
lection, the  proceeds  to  be  applied  upon  the  debt  of  such  debtor,  they  will 
be  deemed  to  have  assumed  the  obligation  of  an  attorney  or  agent  for  the 
collection  of  the  demand. 

They  are  bonnd  to  use  ordinary  diligence,  in  the  collection  of  the  note,  and 
are  responsible  for  ordinary  neglect.  Negligence,  in  snch  a  case,  is  a  qaes- 
Uon  of  fact. 

They  cannot  be  held  liable  for  the  amonnt  of  the  note,  except  upon  a  distinct 
finding  by  the  referee,  as  a  matter  of  fact,  that  the  loss  of  the  sum  due  upon 
the  note  was  owing  to,  or  consequent  upon,  their  negligence. 

In  reviewing  a  Judgment  rendered  by  a  referee  the  court  acts  simply  as  an  ap- 
pellate tribunal,  and  must  reverse  a  judgment  not  warranted  by  appropriate 
findings  on  tho  questions  of  fact,  if  the  proper  exception  is  taken. 

The  &ct8  found  by  the  referee  must  sustain  his  findings  upon  the  law,  and  the 
law  of  the  case  must  be  predicated  upon  such  findings  of  fact 

THIS  was  an  appeal  from  a  judgment  entered  upon  the  re- 
port of  a  referee.     The  action  was  brought  by  the  plain- 
tiffii,  as  survivors  of  Philo  Buckingham,  who,  with  them, 
Vol.  XXXVI.  6 
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composed  the  firm  of  P.  Buckingham  &  Co.,  at  Toledo,  Ohio. 
The  object  of  the  suit  was  to  collect  a  balance  due  to  the 
firm,  from  the  defendant,  for  advances  made  on  produce  ship- 
ped to  them  by  him,  to  be  sold.  The  defendant,  in  his 
answer,  denied  all  indebtedness,  alleged  payment,  and  for  a 
third  defense,  stated  that  on  or  about  the  10th  day  of  Janu- 
ary, 1854,  the  firm  of  P.  Buckingham  &  Co.  made  and  en- 
tered into  an  agreement  with  the  defendant,  by  which  they, 
said  P.  Buckingham  &  Co.,  were  to  take  of  the  defendant  two 
notes  of  John  Davenport,  amounting  to  the  sum  of  $1042.81, 
and  one  note  of  Jonathan  G.  Waite,  amounting  to  the  sum 
of  $1036.91,  and  credit  the  same  on  the  account  of  said  P. 
Buckingham  &  Co.  against  the  defendant ;  that  on  the  22d 
January,  1854,  the  defendant  forwarded  and  delivered  said 
notes  to  P.  Buckingham  &  Co.,  which  notes  were  received  by 
them  on  or  before  the  9th  day  of  February,  1854,  and  which 
it  was  the  duty  of  said  P.  Buckingham  &  Co.  to  apply  upon 
said  account  according  to  said  agreement ;  that  they  have 
never  returned  said  notes  to  the  defendant,  or  either  of  them ; 
that  said  notes  were  all  good  and  collectable,  and  that  the 
defendant  would  prove  this  agreement  and  the  delivery  of 
said  notes  in  pursuance  thereof,  by  way  of  counter-claim  to 
the  demand  of  the  plaintiffs  as  such  survivors.  The  defend- 
ant, for  a  fourth  defense,  alleged  that  on  or  about  the  10th 
January,  1854,  the  said  P.  Buckingham  &  Co.  made  and  en- 
tered into  an  agreement  with  him,  by  which  they  were  to  re- 
ceive from  the  defendant  a  note  made  by  Jonathan  Q-.  Waite, 
upon  which  there  was  due  on  the  22d  January,  1854,  the 
sum  of  $1036.91,  and  two  notes  made  by  one  John  Daven- 
port, on  which  there  was  due  and  unpaid  on  the  day  last 
aforesaid,  $1042.81,  and  were  to  collect  said  notes  forthwith, 
and  apply  the  proceeds  upon  this  said  demand  against  the 
defendant ;  that  on  or  about  the  22d  January,  1854,  the  de- 
fendant forwarded  said  notes  to  said  P.  Buckingham  &  Co., 
which  were  received  by  them  in  pursuance  of  the  agreement 
aforesaid  on  or  before  the  9th  February,  1854 ;  that  said 
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notes  and  each  and  every  one  of  them  were  good  and  coUeot- 
able  when  received  by  the  said  P.  Buckingham  Ss  Co ;  that 
they  neglected  and  re/used  to  take  steps  to  collect  the  same, 
and  entered  into  an  agreement  with  said  Waite  to  extend 
the  time  of  payment  of  his  said  note,  as  the  defendant  had 
learned  and  believed^  which  was  done  without  the  knowledge 
or  consent  of  the  defendant ;  that  they  still  held  or  had  the 
control  of  said  notes  or  the  proceeds  thereof,  and  had  never 
returned  or  offered  to  return  the  same  or  either  of  them  to 
the  defendant,  whereby  the  defendant  had  wholly  lost  said 
notes ;  that  by  reason  of  the  neglect  and  refusal  of  the  said 
P.  Buckingham  &  Co.  to  comply  with  the  said  agreement  on 
their  part  by  collecting  said  notes,  and  each  and  every  of 
them,  as  they  were  bound  to  do,  the  defendant  had  sustained 
damages  to  a  large  amount,  that  is  to  say,  to  at  least  the 
amount  of  $1036.91,  with  interest  from  the  22d  January, 
1854 ;  which  damages  the  defendant  would  prove  and  set  up 
on  the  trial  by  way  of  counter-claim  to  the  demand  of  the 
plaintiffs  as  such  survivors,  and  would  demand  judgment 
therefor  in  his  favor. 

The  referee  reported  as  follows :  That  before  the  month  of 
November,  1853,  the  defendant  was  indebted  to  the  plaintiffs 
to  that  extent  that  if  no  payment  had  been  made  thereon, 
the  amount  of  the  balance  of  said  indebtedness  would,  on  the 
26th  day  of  September,  1855,  have  been  $971.87 ;  that  in 
December,  1853,  the  plaintiffs,  by  their  agent,  called  upon 
the  defendant  for  payment  of  his  indebtedness,  and  it  was 
then  agreed  that  the  defendant  should  place  three  notes  in 
the  plaintiffs'  hands  to  be  collected,  and  the  avails  placed  to 
his  credit  in  account,  and  that  for  the  balance  of  that  indebt- 
edness, over  and  above  the  amount  supposed  to  be  due  on  the 
notes,  he  was  to  make  payment  in  cash  at  the  rate  of  $100 
per  month ;  that  on  or  about  the  22d  day  of  January,  1854, 
the  defendant,  who  resided  at  Farmington,  Ontario  county, 
N.  Y.,  inclosed  by  mail  to  the  plaintiffia,  who  did  business  at 
Toledo,  Ohio,  three  notes,  two  made  by  one  Davenport,  which 
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were  afterwards  paid  and  applied  on  account,  and  one  against 
Jonathan  G.  Waite  for  $1982,  dated  18th  May,  1853,  at 
ninety  days,  to  the  order  of  Benjamin  Fairchild,  at  the  Amer- 
ican Exchange  Bank,  New  York,  with  interest,  indorsed  by 
said  Fairchild,  but  not  protested  for  non-payment,  and  in- 
dorsed after  maturity  by  the  defendant.  Several  payments 
had  been  made  on  this  note,  all  of  which  had  been  paid  be- 
fore it  was  placed  in  the  hands  of  the  plaintiffs.  Waite  also 
held  an  oflFset  against  the  note  at  that  time  of  $272.04 ;  the 
note  had  also  been  garnisheed  under  the  laws  of  the  state  of 
Michigan,  (Waite  residing  at  Sturges  in  that  state,)  for  the 
sum  of  $300,  the  suit  on  which  was  pending  August  27, 
1853 ;  the  plaintiffs  acknowledged  the  receipt  of  the  notes  by 
letter  dated  9th  February,  1854,  and  informed  the  defendant 
that  Waite  said  he  would  pay  on  the  15th  May,  1854,  to 
which  the  defendant  made  no  reply.  The  plaintiffs  called  on 
Waite  for  payment,  which  was  not  made,  and  the  plaintiffs 
placed  the  note  in  the  hands  of  an  attorney  at  law  in  the 
early  part  of  1854,  with  directions  to  use  his  best  judgment 
in  obtaining  the  money  by  suit  or  otherwise ;  through  this 
attorney  they  received  from  Waite  on  the  note,  by  a  judg- 
ment against  one  Bacon,  $297,  September  9  th,  1855,  (of  which 
they  credit  the  defendant,  17  th  August,  1855,  $100,  and  27th 
September,  1855,  $100,)  which  is  all  that  has  been  paid  by 
the  said  Waite  on  the  note.  In  September,  1855,  (Septem- 
ber 25th,  1855,)  judgment  was  confessed  by  Waite  on  the 
note  in  favor  of  Benjamin  H.  Buckingham,  one  of  the  plain- 
tiffs in  this  action,  for  $1066.52,  upon  which  nothing  has 
ever  been  collected,  no  action  was  ever  commenced  by  the 
plaintiffs  against  Waite  on  the  note,  nor  any  attempt  made 
to  collect  the  same  by  process  of  law  before  the  12th  Septem- 
ber, 1855;  before  October,  1854,  a  demand'  as  large  as  this 
note  could  have  been  collected  of  him  by  judgment  and  exe- 
cution. The  referee  further  found,  that  there  was  unpaid  on 
the  indebtedness  of  the  defendant  to  the  plaintiffs,  at  the  date 
of  his  report,  the  sum  of  $971.87^  and  interest  thereon  from 
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26th  September,  1855.  And  that  there  was  due  and  unpaid 
on  the  note  of  the  said  Waite  the  sum  of  $1035.29,  and  iiH 
terest  from  26th  September,  1855.  And  he  found,  as  con- 
clusions of  law,  that  the  transfer  of  the  note  of  Waite  was 
not  a  payment  by  the  defendant  to  the  plaintifiis ;  that  the 
plaintiffs  undertook  the  collection  of  the  note  by  means  of 
legal  process  if  need  be,  and  to  apply  the  avails  of  it  when 
collected ;  that  they  were  not  liable  for  any  failure  in  this 
undertaking  until  after  15th  May,  1854 ;  that  they  were  lia* 
ble  for  a  neglect  to  collect  after  that  day ;  that  they  did  so 
neglect,  and  that  the  defendant  sustained  damage  thereby  to 
the  sum  of  the  uncollected  balance  thereof,  to  wit,  $1035.29, 
on  the  26th  September,  1855.  And  he  adjudged  that  the 
defendant  have  judgment  against  the  plaintifib  for  the  sum 
of  $63.42  and  interest  thereon  from  26th  September,  1855, 
and  his  costs. 

Wm.  H,  Chreenej  for  the  appellant. 

James  G.  Smithy  for  the  respondent. 

By  the  Court,  E.  Darwin  Smith,  J.  In  receiving  the 
note  of  Waite  for  collection,  the  proceeds  to  be  applied  upon 
the  defendant's  debt,  the  plaintiffs  must  be  deemed,  under 
the  facts  found  by  the  referee  in  this  case,  to  have  assumed 
at  least  the  obligation,  whether  resting  in  duty  or  upon  con- 
tract implied  by  law,  of  an  attorney  or  agent  for  the  collec- 
tion of  the  demand.  They  were  bound  to  use  ordinary  dili- 
gence in  the  collection  of  the  note,  and  are  responsible  for 
ordinary  neglect.  Such  was  the  rule  as  laid  down  in  the 
case  oi  Hoard  v.  Garner,  (6  Selden,  261,)  where  the  defend- 
ant had  covenanted  to  take  proper  means  to  collect  the 
amount  due  and  secured  to  be  paid  by  the  mortgage  assigned. 
On  the  trial  of  that  case,  the  judge  charged  the  jury  that  the 
defendant  "  was  bound  to  use  reasonable  diligence  in  the  in-^ 
stitution  and  prosecution  of  the  proceedings  necessary  to  col-^ 
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lect  the  amount  due  and  secured  to  be  paid  by  the  mortgage," 
and  was  liable  for  unreasonable  delay  in  the  commencement 
of  such  suit  while  the  negligence  was  his  own  or  that  of  his 
attorney.  This  ruling  was  aflfirmed  by  the  superior  court  of 
New  York,  and  by  the  court  of  appeals.  Such  was  the  rule 
laid  down  in  the  case  of  Ex  parte  Mure,  (2  Cox,  76,)  which 
was  a  case  where  the  creditor  received  for  collection,  by  as- 
signment from  his  debtor  as  collateral  security,  a  bond  and 
warrant  of  attorney  held  by  his  debtor  against  another  per- 
son. The  lord  chancellor  held  that  the  creditor  was  liable 
for  negligence,  and  that  the  rule  would  be  the  same  as  though 
the  creditor  had  been  employed  by  the  debtor  as  an  attorney 
to  collect  the  debt.  The  same  rule  in  a  like  case  of  the  as- 
signment of  a  debt  by  the  debtor  to  his  creditor  as  collateral 
security  is  also  asserted  in  the  case  of  Williams  v.  Price, 
(1  Sim.  &  Stu,  581.)  The  plaintiff,  upon  the  rule  of  these 
cases,  (and  in  all  like  cases  of  agency  as  between  principal 
and  agent,)  is  only  liable  for  the  loss  of  the  Waite  note  on 
the  ground  of  negligence.  Negligence  in  such  cases  must  be 
a  question  of/a^t.  If  there  be  a  dispute  about  the  facts,  this 
must  necessarily  be  so.  (Foot  v.  Wiswall,  14  John.  307.  20 
Pick.  167.)  The  plaintiffs  in  this  suit  cannot,  in  my  view 
of  the  rule  of  liability  applicable  to  such  case,  be  made  or 
held  liable  for  the  loss  of  the  Waite  note,  except  upon  a  dis- 
tinct finding  as  matter  of  fact  that  the  loss  of  said  note  was 
owing  to  their  negligence,  or  was  consequent'  upon  such  neg- 
ligence. In  the  report  of  the  referee  the  evidence  of  facts  is 
stated,  or  certain  facts  found  upon  which  the  inference  of 
negligence  might  be  based ;  but  the  question  of  negligence, 
which  was  the  chief  question  of  fact  upon  which  the  whole 
counter-claim  depended,  is  not  found.  The  judgment  in  fer- 
vor of  the  defendant,  upon  the  issue  presented  by  the  counter- 
claim, is  not  based  upon  any  finding  of  fact  upon  which  it 
can  be  sustained.  The  court  cannot  draw  the  inference  of 
fact  from  the  fact  stated,  which  may  be  warranted  by  the  ev- 
idence.   The  referee,  in  such  a  case,  must  find  the  issue  in 


MONROE— DECEMBER,  1861.  87 


Baddogham  v.  Payne. 


one  "way  or  the  other.  In  reviewing  the  judgment  rendered 
by  a  referee^  the  court  acts  simply  as  an  appellate  court,  and 
must  reverse  a  judgment  not  warranted  by  appropriate  find- 
ings on  the  questions  of  fact,  if  the  proper  exception  is  taken. 
The  referee,  it  is  true,  finds  as  a  conclusion  of  law  that  the 
plaintiffs  undertook  the  collection  of  the  note  in  question  by 
legal  process,  and  that  they  were  liable  for  neglect  to  collect 
the  same  after  the  15th  of  May,  1854.  In  this  decision  or 
finding  the  referee  held  and  intended,  I  think,  to  decide  as 
matter  of  law^  that  the  plaintiffs  were  bound  to  use  legal 
dUigeiice  in  the  collection  of  said  note ;  and  this,  I  think,  was 
the  cardinal  error  of  the  referee  in  the  trial  and  decision  of 
the  cause.  He  applied  to  the  case  the  rule  applicable  to 
guaranties  and  strict  contracts  for  the  employment  and  exer- 
cise of  legal  diligence.  (1  Wend,  460.)  It  is  only  when 
such  diligence,  in  express  terms  or  by  necessary  legal  infer- 
ence, is  required  by  the  contract  that  it  is  obligatory.  {Mor- 
Ha  V.  WadswoHh,  11  Wend.  104 ;  8.  (7.,  17  id.  112.)  In 
the  trial  of  a  cause  before  a  referee,  the  referee  exercises  the 
functions  both  of  a  court  and  of  a  jury.  So  far  as  regards 
the  questiorm  of  &ct  arising  on  such  trial,  he  mnst  find  them 
in  due  form,  and  show  the  conclusions  firom  the  evidence  to 
the  tome  effect  as  if  the  issue  were  submitted  to  a  jury.  His 
findings  in  his  report  must  be  as  explicit  and  distinct  upon 
the  facts  as  a  special  verdict  of  the  jury,  and  his  finding  of 
facts  is  conclusive,  upon  the  same  principles.  In  the  conclu- 
sions of  law  which  the  referee  finds,  they  are  necessarily  stated 
in  his  report  as  based  upon  his  findings  upon  the  facts ;  but  I 
apprehend  they  are  to  be  in  effect  as  distinct,  and  are  to  be 
considered  and  reviewed  as  distinctly,  as  would  be  the  decis- 
ion of  a  circuit  judge  in  his  charge  to  the  jury  in  submitting 
the  questions  of  fact  for  their  decision.  If  the  findings  of 
law  are  unwarranted  by  the  facts  found,  it  is  equally  errone- 
ous and  exceptionable  as  would  be  the  same  errors  of  a  judge 
in  his  chfiu-ge  to  a  jury.  The  facts  found  by  the  referee  must 
sustain  his  findings  upon  the  law,  and  the  law  of  the  case 
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must  be  predicated  upon  such  findings  of  fact.  In  this  case^ 
tto  conclusion  of  law  of  the  referee  as  stated  in  his  report  we 
think  not  warranted  by  the  facts  found.  To  sustain  a  report 
and  judgment  allowing  the  defendants'  counter-claim,  the  ref- 
erde  should  have  found,  in  substance,  and  to  the  effect  that 
the  plaintiffs  were  guilty  of  negligence  in  omitting  to  insti- 
tute and  prosecute  with  reasonable  diligence  a  suit  for  the 
recl>very  of  judgment  upon  the  Waite  note,  and  that  by  rea- 
son of  such  negligence  the  defendant  had  sustained  damages 
to  the  amount  remaining  unpaid  upon  such  note. 

For  the  omission  to  make  such  findings  in  the  decision  of 
the  case  by  the  referee,  the  judgment  is  not  sustainable  and 
should  be  reversed,  and  a  new  trial  granted  with  costs  to 
abide  the  event. 

[MoNBOE  Qenbbal  Tebh,  December  2, 1861.    Smiihf  Welles  and  Johnson f 
Justices.] 
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^^  ^^  Aabon  Habris  v8.  Ephbaim  Habris  and  others. 

»6b    88 
155a  602 

The  section  of  the  revised  statntes  relative  to  the  proof  of  wills  as  lost  or  de- 
stroyed wills,  provides  one  common  and  invariable  rule  in  regard  to  the  va- 
lidity or  effect  of  lost  or  destroyed  wills  taking  effect  after  the  passage  of 
the  act,  Yiz:  1.  That  the  loss  or  destruction  must  have  occurred  after 
the  death  of  the  testator,  unless  it  happened  ft*audulently  in  his  lifetime. 
2.  That  in  consideration  of  the  importance  of  the  instrument,  and  the  un- 
certainty of  parol  testimony,  its  contents  shall  be  clearly  and  distinctly 
established  by  two  credible  witnesses. 

The  language  of  the  statute  is  general  and  unqualified,  and  the  provision  was 
intended  as  a  rule  of  evidence  of  universal  application  to  all  subsequent 
cases,  prescribing  certain  indispensable  prerequisites  to  the  proof,  in  any 
tribunal,  for  any  purpose,  of  wills  alleged  to  have  been  lost  or  destroyed ; 
and  is  not  to  be  limited  to  affirmative  proceedings  taken  directly  for  the 
purpose  of  establishing  such  a  will. 

Hence,  an  instrument  cannot  be  proven  and  established  in  any  form,  for  any 
purpose,  or  between  any  parties,  as  a  lost  or  destroyed  will,  unless  its  pro- 
visions are  clearly  and  distinctly  proved  by  at  least  two  witnesses,  or  a  cor- 
rect copy  or  draft  as  an  equivalent  or  substitute  for  one  of  them. 
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The  questions  iDYolyed  in  a  snit  brought  to  establish  a  will  as  a  lost  or  de- 
stroyed will,  and  in  a  subseqaent  action  of  partition  between  the  same 
parties  where  sach  will  is  sought  to  be  established  as  a  lost  or  destroyed 
win,  by  a  party  claiming  under  the  same,  are  identical  The  same  proof  is 
required,  to  establish  the  will,  in  either  case ;  and  the  question  having  been 
once  passed  upon  by  a  competent  tribunal,  must  be  deemed  at  rest,  and  the 
former  Judgment  conclusive.    Gould,  J.  dissented. 

rIE  plaintiff,  and  the  defendants  Ephraim  Harris,  Will- 
iam Harris  and  Phebe  Burnham,  are  the  children  and 
only  heirs  at  law  of  John  Harris,  late  of  the  town  of  Green- 
field, in  the  county  of  Saratoga,  deceased.  The  said  John 
Harris  died  on  the  8th  day  of  February,  1859,  at  his  resi- 
dence in  said  town,  seised  of  both  real  and  personal  estate, 
and  seised  of  the  lands  described  in  the  complaint  in  this 
action. 

In  July,  1856,  the  said  John  Harris  made  a  last  will  and 
testament  in  due  form  of  law.  The  terms  of  said  will  are 
specifically  set  forth  in  the  case,  and  appear  by  the  testimony 
of  Elihu  Wing,  the  writer  thereof,  and  one  of  the  subscrib- 
ing witnesses  thereto.  No  other  witness  was  cognizant  of,  or 
testified  to,  the  provisions  of  the  will.  The  scrivener's  draft 
or  memorandum  of  instructions  for  drawing  the  will  was 
given  in  evidence,  but  it  was  defective  in  several  particulars, 
especially  in  regard  to  the  devises  and  bequests  to  Ephraim 
Harris,  about  one  half  of  each  of  the  lines  containing  which 
was  torn  off,  subsequently,  as  supposed  waste  paper,  by  a 
third  person ;  thus  making  a  portion  of  the  devises  and  be- 
quests and  provisions  unintelligible  and  imperfect. 

The  memorandum  contained  no  statement  of  the  charge 
upon  Ephraim  of  Mrs.  Bumham's  legacy,  in  the  event  it  was 
not  paid  by  the  testator.  Nor  did  it  on  its  face  purport  to 
be  a  perfect  draft  or  copy  of  a  will,  or  contain  an  introduc- 
tion or  close  indicating  its  testamentary  character.  By  the 
contents  or  provisions  of  this  vrill,  the  whole  real  estate  of 
the  said  John  Harris  was  devised  to  his  two  sons,  the  defend- 
ants Ephraim  and  William  Harris,  and  there  was  no  devise 
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of  any  portion  of  his  real  estate  to  the  plaintiff,  Aaron  Har- 
ris, or  to  the  defendant  Phebe  Burnham. 

John  Harris  by  said  will  bequeathed  to  his  daughter,  the 
defendant  Phebe  Burnham,  the  sum  of  $1125,  and  therein 
provided  that  if  he  in  his  lifetime  paid  her  that  sum,  it  was 
to  be  in  full  of  the  legacy  therein  bequeathed  to  her.  On 
the  9th  day  of  September,  1858,  John  Harris  paid  to  said 
Phebe  Burnham  the  said  sum  of  $1125,  and  took  her  receipt 
therefor. 

The  said  John  Harris  at  the  time  he  executed  said  will 
resided  with  his  son,  the  defendant  Ephraim  Harris,  and 
continued  so  to  reside  with  Ephraim  until  his  death,  on  the 
8th  day  of  February,  1859.  The  will,  after  it  was  executed, 
was  inclosed  in  an  envelope,  and  was  taken  by  John  Harris 
to  his  residence,  and  placed  in  a  box  in  a  small  upper  room, 
called  a  clothes-press,  in  the  house  where  he  lived,  where  it 
remained  and  where  it  was  seen  as  late  as  the  4th  day  of 
February,  1859,  the  morning  that  John  Harris  was  taken  ill. 

After  the  death  of  John  Harris,  search  was  made  for  the 
will*  It  was  not  found,  and  the  defendants  Ephraim  Harris 
and  William  Harris,  and  Charles  Harris,  the  testator's  grand- 
son, commenced  an  action  in  the  supreme  court,  by  summons 
and  complaint,  against  the  present  plaintiff,  Aaron  Harris, 
and  the  defendants  William  Burnham  and  Phebe  Burnham 
his  wife,  alleging  in  their  complaint  the  making  and  exist- 
ence of  the  aforesaid  will  by  John  Harris,  and  setting  forth 
its  terms,  alleging  its  loss,  and  charging  its  loss  and  destruc- 
tion to  Aaron  Harris,  (the  present  plaintiff,)  and  therein 
praying  the  judgment  of  the  court  that  the  said  will  be  ad- 
mitted to  probate  as  a  lost  will.  Issue  was  joined  in  that 
action.  Such  action,  and  the  issues  therein  joined,  were  re- 
ferred to  the  Hon.  E.  H.  Bosekrans,  as  sole  referee,  who,  after 
hearing  the  testimony,  found  and  reported  therein  as  facts : 
^^That  John  Harris,  deceased,  made  and  published  his  last 
will  and  testament  in  due  form  of  law,  to  pass  real  and  per- 
sonal estate.     That  said  will  was  in  existence  at  the  time  of 
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the  death  of  said  John  Harris^  and  was  fraudulently  de- 
stroyed after  his  death  by  the  said  Aaton  Harris.  That  the 
provisions  of  said  will  were  not  proved  by  two  witnesses,  and 
that  no  correct  draft  or  copy  thereof  was  proved ;  that  the 
same  could  not  be  allowed  to  be  proved  as  a  lost  or  destroyed 
will,  under  article  3d,  chapter  6th,  of  part  second  of  the  re- 
vised statutes ;  and  that  the  complaint  of  the  plaintiffs  should 
be  dismissed  without  costs  to  either  party.'' 

A  judgment  was  entered  upon  the  report  of  the  referee,  on 
the  2d  day  of  February,  1860.  After  such  judgment  was 
entered,  and  in  March,  1860,  this  action  was  commenced  by 
Aaron  Harris  against  the  present  defendants,  the  plaintiff 
setting  up  in  his  complaint  the  decease  of  the  said  John 
Harris ;  that  he  was  seised  of  the  premises  therein  men- 
tioned, (being  the  same  premises  devised  to  William  and 
Ephraim  Harris  by  the  said  will,)  and  claiming  as  relief  that 
the  said  lands  be  partitioned. 

The  defendants  William  Harris  and  Ephraim  Harris,  in 
their  answers,  allege  the  making  and  publishing  of  said  will, 
setting  forth  its  terms,  aUeging  that  they  are  the  owners  «f 
the  said  lands  in  the  manner  specified  in  the  will,  and  that 
the  plaintiff,  Aaron  Harris,  and  the  defendant  Fhebe  Burn-> 
ham,  have  no  interest  therein.  They  also  set  forth  the  pay- 
ment to  the  defendant  Fhebe  Bumham  of  the  said  $1125, 
(being  the  sum  bequeathed  to  her  by  the  said  John  Harris 
by  said  wUl,)  and  the  giving  by  her  of  said  receipt,  and  ask 
that  the  complaint  be  dismissed.  The  defendants  Fhebe 
Bumham  and  William  Bumham  denied  the  matters  set  forth 
in  the  complaint. 

The  plaintiff  replied  to  the  answer  of  the  defendants 
Ephraim  Harris  and  William  Harris,  and  their  wives,  and 
set  up  the  proceedings  and  judgment  in  the  case  tried  before 
Justice  BosEERANB.  Upon  these  issues  the  action  was  tried 
at  the  Saratoga  special  term  in  July,  1860,  before  Justice 
PoTTSB,  without  a  jury,  whose  decision  or  finding  is  con- 
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tained  in  the  case.  The  finding  of  Justice  Fotteb  suataing 
the  foregoing  statement. 

For  the  purpose  of  aiding  to  prove  the  contents  of  the 
wOl,  the  defendants  oflfered  in  evidence  a  memorandum,  pre- 
viously made  hy  the  witness  Elihu  Wing,  the  draftsman  who 
drew  the  will,  of  its  provisions,  and  made  for  the  purpose  of 
enabling  him  to  draw  it.  A  portion  of  the  contents  had 
been  torn  off  the  memorandum.  The  plaintiflF  objected  to 
its  reception,  but  the  objection  was  overruled  and  the  same 
was  received  in  evidence.  The  defendants  also  offered  in  evi- 
dence the  receipt  of  the  defendant  Phebe  Bumham,  dated 
the  9th  day  of  September,  1858,  executed  and  delivered  to 
the  testator  before  his  death,  for  $1125,  which  was  objected 
to  by  the  plaintiff,  but  the  objection  was  overruled  and  the 
receipt  admitted  in  evidence. 

The  conclusions  of  law  of  Justice  Potter  are  contained 
in  the  case,  and  were,  in  substance,  1st.  That  the  said  John 
Harris,  deceased,  in  July,  1856,  made  his  last  will  and  testa- 
ment relating  to  both  real  and  personal  estate.  That  it  was 
duly  executed  by  him  with  all  the  forms  and  requirements 
of  the  statutes,  and  that  said  will  was  in  full  force  and  effect, 
unrevoked  by  the  said  testator,  at  the  time  of  his  death. 
2d.  That  by  the  terms  of  the  said  will,  the  plaintiff  in  this 
action  had  no  interest  in  the  real  estate  of  the  said  testator 
that  gave  him  the  right  to  institute  an  action  for  the  parti- 
tion thereof.  3d.  That  by  the  terms  of  the  said  will,  and 
payment  of  the  amount  bequeathed  to  her,  and  acceptance 
of  the  same,  the  said  Phebe  Bumham  had  no  right  or  inter- 
est in  the  real  estate  of  the  testator.  4th.  That  the  judg- 
ment in  the  action  tried  before  Justice  Bosekrans  as  referee 
is  not  conclusive  as  to  the  validity  of  said  will,  and  is  inef- 
fectual against  the  devisees  of  the  real  estate  of  John  Harris 
in  establishing  their  title  to  said  real  estate,  in  this  action. 
6th.  That  the  plaintiff's  complaint  in  this  action  be  dis- 
missed, and  that  the  defendants  have  their  costs. 
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A  judgment  was  entered  in  accordance  with  this  dedrion, 
from  which  the  plaintiff  appealed  to  the  general  term. 

William  Hay  and  L,  B,  Pike,  for  the  plaintiff,  (appellant.) 

John  H.  Reynolds,  A,  Pond  and  W.  T.  Odell,  for  the  de- 
fendants, (respondents.) 

HoQEBOOH,  J.  The  parties  to  this  sait  are  the  children 
of  John  Harris,  deceased.  The  action  is  for  partition  of 
land ;  and  the  plaintiff  claims  an  equal  division  of  the  same 
among  the  parties  as  tenants  in  common,  by  reason  of  the 
death  of  their  father  intestate.  The  defendants  Ephraim 
Harris  and  William  Harris  deny  the  intestacy  and  tenancy 
in  common,  and  set  up  title  in  themselves,  respectively,  in  sev- 
eral and  distinct  portions  of  the  land  sought  to  be  partitioned, 
by  virtue  of  a  devise  thereof  to  them  by  the  will  of  their  said 
father,  John  Harris.  The  plaintiff  replies  to  the  defendants' 
answer,  denying  the  same,  and  alleging  that  previous  to  the 
commencement  of  this  action,  said  defendants  commenced  an 
action  in  the  supreme  court  against  the  plaintiff  and  the  other 
defendants  to  establish  the  said  will  as  a  lost  or  destroyed 
win,  and  that  such  proceedings  were  had  therein  that  judg- 
ment was  duly  entered  in  said  action  that  said  will  could 
not  be  proved  as  a  lost  or  destroyed  will,  and  that  said  de- 
fendants had  no  interest  in  the  property  described  in  the 
complaint,  by  virtue  of  said  will. 

This  was  the  issue  to  be  tried,  and  the  proofs  showed  that 
such  former  action  was  instituted,  the  judgment  therein  be- 
ing that  the  will  be  not  allowed  to  be  proved  as  a  lost  or  de- 
stroyed will,  and  that  the  plaintiff's  complaint  be  dismissed 
without  costs  to  either  party.  The  report  of  the  referee  be- 
fore whom  the  said  cause  was  tried,  and  on  which  report  the 
judgment  was  entered,  found  as  facts  in  that  case,  (substan*- 
tially  as  the  judge  in  this  case  has  found,)  that  John  Harris 
did  make  and  publish  such  last  will  and  testament  in  due 
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form  of  law  to  pass  real  and  personal  estate ;  that  said  will 
was  in  existence  at  the  time  of  the  death  of  the  said  John 
Harris,  and  was  fraudulently  destroyed  after  his  death  by  the 
said  Aaron  Harris ;  that  the  provisions  of  said  will  were  not 
proved  by  two  witnesses,  and  that  no  correct  draft  or  copy 
thereof  was  proved ;  and  that  therefore,  as  a  conclusion  of 
law  from  said  facts,  the  said  will  could  not  be  allowed  to  be 
proved  as  a  lost  or  destroyed  will,  under  article  third,  chap- 
ter sixth,  of  part  second  of  the  revised  statutes. 

The  important  question  thus  presented  is,  therefore,  wheth- 
er the  judgment  in  the  former  action  is  conclusive  in  this  ; 
for  I  agree  with  my  brother  Gould  that  if  it  is  not,  and  if 
the  provisions  of  the  revised  statutes  above  referred  to  are 
limited  to  direct  proceedings  for  the  establishment  of  a  lost 
or  destroyed  will,  the  result  to  which  Mr.  Justice  Potter  ar- 
rived on  the  trial  of  this  action  was  well  warranted  by  the 
facts,  and  the  judgment  ought  to  be  affirmed. 

The  'general  rule  on  this  subject  is  weU  known  to  be  that 
a  former  judgment  of  the  same  court,  or  of  a  court  of  con- 
current jurisdiction,  directly  upon  the  point  in  issue,  is,  as  a 
plea  in  bar  or  as  evidence,  conclusive  between  the  same  par- 
ties, or  others  claiming  under  them,  upon  the  same  matter 
directly  in  question  in  a  subsequent  action  or  proceeding. 
(Gardner  v.  Buckbee,  3  Coweriy  120.  Burt  v.  Bternburghy 
4  id.  559.  Wood  v.  Jackson^  8  Wend,  9.  Etheridge  v.  Os- 
born,  12  id.  399.  Embury  v.  Conner^  3  Comst.  611.  Doty 
V.  Brotvn,  4  id.  71.  Ehle  v.  Bingham^  7  Barb.  494.  Kings- 
land  V.  Spalding^  3  Barb.  Ch.  Rep.  341.) 

Such  judgment  or  adjudication  is  final  and  conclusive,  not 
only  as  to  the  matter  actually  determined,  but  as  to  every 
other  matter  which  the  parties  might  have  litigated  and  have 
had  decided,  as  incident  to  or  essentially  connected  with  the 
subject  matter  of  the  litigation,  and  every  matter  coming 
within  the  legitimate  purview  of  the  original  action  both  in 
respect  to  matters  of  claim  and  of  defense.  (Bruen  v.  Hone, 
2  Barb.  586.    Embury  v.  Conner,  9  Oomst  511, 522.    Hatir 
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V.  Bakery  1  Seld.  357.  Davis  v.  Tallcoty  2  Kern,  184  Hayes 
V.  Reesey  34  Barb,  156.) 

In  some  cases,  for  exaaple,  where  the  grounds  upon  which 
the  judgment  proceeded  do  not  appear  from  the  record  itself, 
and  where  from  the  record  itself  it  cannot  he  determined 
whether  a  particular  claim  or  security  was  involved  in  the 
litigation,  it  is  competent  to  prove  the  same  hy  parol  testi- 
mony, provided  they  he  such  as  might  have  heen  given  legit- 
imately in  evidence  under  the  issue,  and  must  have  heen 
directly  and  necessarily  in  question  as  the  grounds  of  the 
verdict.  (  Wood  v.  Jackson^  8  Wend.  9.  Lawrence  v.  Hunty 
10  id,  80.  McKnight  v.  Durdopy  4  Barb,  36,  44.  Young 
V.  RummeUy  2  Hilly  481.     Dunckel  v.  WileSy  1  Kern.  420.) 

The  former  action  was  instituted  to  estahlish  the  will  in 
question  as  a  lost  or  destroyed  will,  under  the  authority  of 
2  R,  8,  67,  68,  §§  63  to  67,  inclusive.  These  sections  confer 
upon  the  court  of  chancery — now  the  supreme  court — where 
a  will  shall  have  been  lost  or  destroyed,  the  same  power  to 
take  proof  of  the  execution  and  validity  of  the  will  and  to 
establish  the  same,  as  in  the  case  of  lost  deeds. 

The  decree  establishing  the  wiU  is  to  be  recorded  by  the 
surrogate,  and  letters  testamentary  or  of  administration  with 
the  will  annexed  are  to  be  issued  thereon  by  him.  To  entitle 
a  wiU  to  be  allowed  to  be  proved  as  a  lost  or  destroyed  will, 
it  must  be  proved  to  have  been  in  existence  at  the  death  of 
the  testator,  or  to  have  been  fraudulently  destroyed  in  his 
lifetime ;  and  its  provisions  must  be  clearly  and  distinctly 
proved  by  at  least  two  credible  witnesses,  a  correct  copy  or 
draft  being  equivalent  to  one  witness.  It  was  under  this 
statute  that  the  proceedings  were  had,  in  the  action  first 
commenced,  and  they  failed  of  success  for  want  of  the  requi- 
site amount  of  proof.  There  was  a  lack  of  the  requisite 
number  of  witnesses  to  establish  a  compliance  with  the  stat- 
utory conditions.  And  as  the  suit  was  an  equitable  action, 
and  the  complaint  was  dismissed  without  incorporating  in 
the  judgment  a  clause  that  it  should  be  without  prejudice  to 
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a  new  action  for  the  same  cause,  it  is  probably  conclusive 
upon  the  parties,  that  for  the  purposes  intended  by  the  stat- 
ute, the  wiU  can  never  hereafter  ibe  established.  {Coit  v. 
Blandy  22  How.  Pr,  Rep.  2.) 

The  important  question  is  as  to  the  effect  of  the  adjudica- 
tion ;  whether  it  is  that  there  is  no  valid  will  of  the  testator, 
none  that  can  take  effect  for  any  purpose,  none  that  can  be 
proved  according  to  the  forms  of  the  common  law,  none 
that  can  ever  be  established  in  any  action  in  relation  to  lands 
between  the  parties  t^  such  an  action,  and  for  the  purposes  of 
such  an  action ;  or,  whether  it  is,  that  no  wiU  has  been  or  can 
be  sufficiently  proved  to  establish  it  as  a  lost  or  destroyed 
will  for  the  purposes  of  the  statute,  that  is,  for  the  purposes 
of  record  and  of  probate,  for  the  ordinary  purposes  of  surro- 
gate proof  and  action,  for  the  purposes  of  granting  letters 
testamentary  or  of  administration  thereon,  as  an  instrument 
of  evidence,  good  when  thus  established,  for  all  purposes  and 
aU  parties. 

I  was  at  first  inclined  to  think  the  latter  purposes  were  the 
only  ones  contemplated  by  the  statute,  and  that  on  a  trial  at 
law,  or  in  an  action  for  partition,  the  case  was  still  open,  for 
the  proof  of  the  wiU,  for  the  purposes  of  the  action,  to  the 
ordinary  evidence  admissible  for  the  purpose  of  proving  in- 
struments which  are  lost  or  destroyed  ;  that  is,  that  second- 
ary evidence  of  the  contents  was  admissible,  and  if  it  made 
out  satisfactory  proof  of  the  contents  of  the  instrument,  and 
of  a  compliance  with  the  statutory  requisites  necessary  to 
give  validity  to  any  will,  then  that  the  will  as  between  the 
parties  to  the  action,  and  for  the  purposes  of  the  action,  was 
to  be  deemed  established.  It  almost  seemed  to  be  an  unjust 
discrimination  in  favor  of  wills  actually  in  existence  and 
against  those  accidently  lost  or  destroyed,  or  fraudulently  so 
without  fault  on  the  part  of  parties  interested  therein,  to 
require  for  the  latter,  beyond  the  former,  additional  proof 
beyond  such  as  satisfactorily  established  such  loss  or  destruc- 
tion and  the  contents  of  the  instrument,  to  require  what  is 
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not  required  in  ordinary  cases,  that  its  provisions  should  be 
established  by  at  least  two  credible  witnesses.  But  npon  a 
more  deliberate  consideration  of  the  terms  of  the  statute  in 
question,  I  am  convinced  that  my  fi«t  impresrions  we«  erro- 
neons. 

By  2  B.  8.  68,  §  74,  [67,]  it  is  provided,  that  "  No  wifl  of 
any  testator,  who  shall  die  after  this  chapter  shall  take  effect 
OS  a  law,  shall  be  allowed  to  be  proved  as  a  lost  or  destroyed 
will,  unless  the  same  shall  be  proved  to  have  been  in  exist- 
ence at  the  time  of  the  death  of  the  testator,  or  be  shown  to 
have  been  fraudulently  destroyed  in  the  lifetime  of  the  testa- 
tor ;  nor  unless  its  provisions  shall  be  clearly  and  distinctly 
proved  by  at  least  two  credible  witnesses — a  correct  copy  or 
draft  being  deemed  equivalent  to  one  witness.'' 

I  am  of  opinion  that  this  statute  prescribes  one  common 
and  invariable  rule  in  regard  to  the  validity  or  effect  of  lost 
or  destroyed  wills  taking  effect  after  the  passage  of  the  act ; 
that  is,  1.  That  the  loss  or  destruction  must  have  occurred 
after  the  death  of  the  testator,  unless  it  happened  fraudu- 
lently in  his  lifetime.  2.  That  in  consideration  of  the  im- 
portance of  the  instrument  and  the  uncertainty  of  parol 
testimony,  its  contents  shall  be  clearly  and  distinctly  estab- 
lished by  two  credible  witnesses. 

I  have  come  to  this  conclusion,  for  the  following  reasons : 

1.  The  provisions  of  this  section  appear  to  be  general  in 
their  nature — intended  to  be  applicable  to  all  wills  coming 
into  operation  since  the  revised  statutes — and  not  from  the 
context  or  from  the  apparent  object  of  the  statute  restricted 
to  proceedings  initiated  for  the  purpose  of  proving  and  estab- 
lishing the  instrument  as  a  record,  or  as  the  foundation  for 
the  administration  of  an  estate.  The  language  is  general  and 
unqualified,  and  occurs  after  all  essential  directions  have  been 
prescribed  for  the  mere  mode  of  proceeding  in  probating  such 
a  win ;  and  seems  to  be  intended  as  a  rule  of  evidence  of  uni- 
versal application  to  all  subsequent  cases',  prescribing  certain 
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indispensable  prerequisites  to  the  proof,  in  any  tribunal,  for 
any  purpose,  of  wills  alleged  to  have  been  lost  or  destroyed. 

Would  it  be  claimed  that  since  the  passage  of  this  act  a 
wiU  could  be  proved  as  a  lost  or  destroyed  will,  either  in 
equity  or  at  common  law — either  for  the  general  purposes  of 
probate  and  record,  or  in  an  action  of  ejectment  between  the 
parties  to  the  action — unless  it  was  made  positively  or  satis- 
factorily to  appear  that  the  will  was  in  actual  existence  at 
the  death  of  the  testator,  or  fraudulently  destroyed  before  that 
time  ?  If  not,  then  why  are  not  the  subsequent  clauses  of 
the  section,  as  to  the  number  of  necessary  witnesses,  equally 
applicable  to  aU  cases  and  to  all  tribunals  and  between  all 
parties  where  the  question  can  possibly  arise. 

2.  I  draw  this  conclusion  also  from  a  consideration  of  other 
sections  of  the  revised  statutes  in  regard  to  wills.  Section 
42  (2  B,  S,  64)  prescribes  the  mode— the  only  mode-;— in 
which  a  will  can  be  revoked  or  canceled  ;  and  provides  that 
when  the  cancellation  for  the  purpose  of  revocation  is  by  be- 
ing burnt,  torn,  canceled,  obliterated  or  destroyed  by  another 
person  than  the  testator,  but  by  his  direction  and  consent, 
such  direction  and  consent  and  the  fact  of  such  injury  or  de- 
struction shall  be  proved  by  at  least  two  witnesses.  Can  it 
be  doubted  that  this  is  a  rule  of  evidence  applicable  to  aU 
cases  and  all  contingencies — to  every  forum  and  every  form 
of  proceeding  ?  Would  a  court  of  common  law,  in  an  action 
of  ejectment,  venture  to  hold  that  evidence  of  such  revoca- 
tion, established  by  less  than  two  witnesses,  would  suffice  for 
a  verdict  or  judgment  even  as  between  the  parties  ?  I  ap- 
prehend not. 

Various  other  provisions  in  regard  to  wills,  of  a  general 
nature  and  obviously  designed  for  universal  application,  are 
found  interspersed  among  those  sections  of  the  revised  stat- 
ues and  amendatory  acts  which  prescribe  the  mode  of  pro- 
ceeding to  prove  a  will  before  surrogates'  courts.  It  may 
sometimes  be  a  little  difficult  to  determine  whether  a  partic- 
ular provision  was  designed  for  universal  application  or  for 
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the  routine  of  proceeding  in  the  probate  court ;  bnt  I  know 
of  no  other  mode  of  determining  the  question  than  by  consid- 
ering the  language  of  the  statute,  its  apparent  object,  the 
context,  and  instituting  a  comparison  with  other  sections  of 
a  kindred  character. 

3.  I  draw  the  same  conclusion  from  a  consideration  of  the 
confusion  and  inconsistency  which  would  arise  from  a  con- 
trary determination.  If  the  provision  in  question  is  limited 
to  affirmative  proceedings  taken  directly  for  the  purpose  of 
proving  and  recording  the  will  and  the  consequent  adminis- 
tration of  the  estate,  then  one  rule  may  obtain  in  these  pro- 
ceedings and  a  different  and  inconsistent  one  in  the  courts  of 
common  law.  Then  a  wiU  of  real  and  personal  estate  may, 
as  in  this  very  case  is  attempted  to  be  done,  be  established 
between  parties  to  an  action  of  partition  or  of  ejectment  and 
be  conclusive  upon  them,  which,  when  attempted  to  be  set 
up  as  a  lost  or  destroyed  will  by  proceedings  having  that  ob- 
ject in  view,  between  precisely  the  same  parties,  shall  be 
utterly  ineffectual  for  such  purpose.  As  a  consequence  intes- 
tacy may  be  decreed  in  the  probate  court,  and  an  equal  dis- 
tribution of  the  personal  property  be  made  among  the  children, 
founded  upon  the  theory  of  their  equal  participation  in  the 
real  estate  by  the  laws  of  descent ;  when  an  action  of  eject- 
ment and  an  application  of  the  rules  of  the  common  law  to 
the  proof  of  wills  and  of  lost  instruments  may  give  the  whole 
real  estate  to  a  child,  who  received  such  a  share  of  the  testa- 
tor's bounty  by  virtue  of  the  provisions  of  the  lost  will,  solely 
in  consideration  of  the  fact  that  by  virtue  of  other  provisions 
of  the  same  instrument  his  brothers  and  sisters  became  the 
legatees  of  the  entire  i)ersonal  estate.  I  do  not  think  this 
was  intended  by  the  legislature,  and  I  am  therefore  forced  t.o 
conclude  that  under  the  revised  statutes  an  instrument  can- 
not be  proven  and  established  in  any  forum,  for  any  purpose, 
or  between  any  parties,  as  a  lost  or  destroyed  will,  unless  its 
provisions  are  clearly  and  distinctly  proved  by  at  least  two 
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vdtnesises^  or  a  correct  copy  or  draft  as  an  eqnivaleiit  or  snb- 
fttitate  for  one  of  them. 

If  these  views  are  correct,  then  the  question  involved  in 
both  actions  is  similar  and  identical.  The  same  proof  is  re- 
quired to  establish  the  will  in  either  case,  and  the  question 
having  been  once  passed  upon  by  a  competent  tribunal,  be- 
tween the  same  parties,  must  be  deemed  at  rest  and  no  longer 
open  to  contestation. 

But  if  from  the  peculiar  language  of  the  judgment  in  ques- 
tion, or  from  a  consideration  of  the  effect  of  a  dismissal  of 
the  complaint  under  the  code,  (see  Coit  v.  Blandj  22  How. 
2,)  it  should  be  deemed  that  the  former  judgment  was  only 
equivalent  to  a  nonsuit,  and  that  the  question  is  therefore 
still  open  upon  the  merits,  I  concur  with  all  the  judges  who 
have  examined  the  question — Justice  Boseebans,  who  de- 
cided the  first  action ;  Justice  Potter,  who  pronounced  the 
judgment  now  under  review ;  and  Justice  Gould,  who  has 
examined  the  case  at  general  term — that  the  provisions  of 
the  will  have  not  been  clearly  and  distinctly  established  by 
two  witnesses,  or  by  one  witness  and  a  correct  copy  or  draft 
as  aa  equivalent  for  another.  Only  one  mtness  speaks  with 
knowledge  of  the  provisions  of  the  will,  and  the  scrivener's 
memorandum  is  too  imperfect  to  amount  to  a  correct  copy  or 
draft.  It  has  neither  the  usual  or  any  introduction  or  close, 
indicating  its  testamentary  character.  The  devise  of  the 
home  farm  is  not  contained  in  it ;  nor  any  specific  descrip- 
tion by  which  the  44  acres  could  be  identified  or  located ;  a 
very  imperfect  and  by  itself  unintelligible  description  of  the 
devise  to  Ephraim  of  the  Enickerbacker  lot ;  an  incomplete 
bequest  of  the  household  furniture  and  statement  of  the  pro- 
vision made  for  Aaron,  and  an  entire  omission  of  a  clause 
alleged  to  be  in  the  will,  charging  Ephraim  with  the  payment 
of  Mrs.  Bumham's  legacy,  in  case  it  was  not  paid  by  the  tes- 
tator. These  defects  are  vital,  and  take  away  from  the  mem- 
orandum all  pretense  of  being  a  correct  copy  or  draft  of  the 
lost  will. 
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The  deceased  must  therefore  be  r^arded  as  haying  died 
intestate,  in  the  same  manner  as  if  he  had  attempted  to  make 
a  will  which  failed  for  want  of  a  formal  execution. 

The  plaintiff  was  right  in  commencing  the  action  for  par- 
tition, and  in  my  opinion  the  judgment  of  the  court  below 
should  be  reversed,  and  a  decree  might  now  be  properly  en- 
tered for  the  partition  of  the  premises  in  controversy.  The 
case  is  novel  and  the  principles  involved  in  it  important ;  and 
although  the  defendants  have  failed  in  the  oontroverfiy,  I  do 
not  think  they  should  be  charged  with  the  costs  of  the  liti- 
gation, but  that  the  costs  of  all  the  parties  should  be  charged 
upon  the  fund  or  estate  in  controversy,  in  the  manner  usual 
in  actions  for  the  partition  of  lands. 

It  has  been  more  usual  with  us  on  reversing  the  judgment 
of  the  court  below  to  grant  a  new  trial ;  and  that  course  wiH 
be  pursued  in  the  present  instance ;  although  all  the  facts 
which  can  be  made  to  bear  upon  the  case  have  probably  been 
aheady  developed.  If  no  further  facts  appear,  the  tribunal 
which  disposes  of  the  case  on  the  new  trial  can  make  such 
disposition  of  the  additional  costs,  and  indeed  of  all  the  costs 
in  the  action,  as  shall  under  the  circumstances  be  equitable. 

The  judgment  of  the  court  below  must  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the  event,  unless  the 
parties  are  satisfied  that  the  case  cannot  be  changed,  and 
waive  so  much  of  the  order  as  contemplates  a  new  hearing  of 
the  case. 

Peckham,  J.  concurred. 

Gould,  J.  dissented.    (See  his  opinion,  postj  p.  574.) 

Judgment  reversed. 

[Albaht  G^bral  Tbrx,  December  2, 1861.  Cfouldj  Hogeboom  and  Peek- 
kam,  Justices.] 
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36~T(w|  Ledyabd  v8.  Ten  Eyck. 

57h  481 1 

36  ice 
ISia^      An  inland  lake,  five  miles  long  and  three-fourths  of  a  mile  wide,  having  no 

current  and  no  main  inlet,  is  not,  in  any  legal  or  just  sense  of  the  term, 
nayigahle  water.    It  is  not  a  highway,  and  is  too  small  to  he  of  any  practi- 
cal use  in  navigation,  except  as  a  connecting  link  of  some  chain  of  internal  . 
improvement. 

Where  the  state  issued  a  patent,  embracing  a  portion  of  such  a  lake  within 
its  boundaries,  the  i^orthem  lino  crossing  the  lake,  but  there  was  no  restric- 
tion, or  exception  of  the  lako,  no  reference  made  to  it,  and  no  reservation 
of  the  water,  or  the  land  under  water;  H  wcis  held  that  the  grant  carried 
the  southern  portion  of  the  lake  to  the  grantee,  absolutely. 

Where  lands  are  bounded,  in  a  deed  of  conveyance,  by  a  lake  of  that  de- 
scription, and  the  outlet  thereof,  the  title  of  the  grantee  extends  usque  ad 
medium  JUum  aqua.  At  all  events,  the  deed  will  carry  the  right  to  land 
subsequently  filled  in,  where  the  water  is  shallow,  immediately  in  front  of 
the  grantee's  premises. 

Where  the  state  has  sold  and  conveyed  land  bounded  by  a  nanigahU  lake  or 
river,  it  holds  the  title  to  the  land  under  water  in  front  of  the  premises  as 
trustee  for  the  public^  in  order  to  protect  navigation  and  prevent  hlndhmces 
or  obstructions.  At  the  same  time,  the  state  declares  itself  Pnutee  for  the 
riparian  proprietor,  and  provides  that  grants  shall  be  made  to  him  alone, 
and  that  they  will  be  made  not  only  for  purposes  of  commerce,  but,  when- 
ever proper,  for  the  beneficial  enjoyment  of  his  a<^acent  lands. 

When  the  proper  and  constituted  authorities  of  the  stato  proceed  to  deepen 
the  outlet  of  a  lake,  and  deposit  the  earth  and  stones  that  are  removed,  in 
the  shallow  water  in  front  of  and  adjacent  to  premises  previously  conveyed 
to  another  by  patent,  it  is  a  visible  and  public  declaration  that  that  portion 
of  the  lake  can  no  longer  be  used  for  navigation ;  and  the  grantee  will  enter 
into  possession,  and  the  trusteeship  of  the  state,  both  for  the  public  and  the 
riparian  proprietor,  is  virtually  at  an  end. 

And  such  land  being  proper  and  necessary  for  the  beneficial  ei^joyment  of  bis 
adjacent  premises,  by  the  riparian  proprietor,  there  arises  if  not  a  legal  at 
least  a  strong  equitable  title,  which  being  coupled  with  actual  possession, 
no  one,  except  the  state  iUelf,  should  be  allowed  to  dispute. 

No  action  will  lie  against  such  riparian  proprietor,  in  favor  of  an  adjoining 
owner,  to  restrain  the  planting  of  trees  upon  such  newly  acquired  land,  and 
thereby  obstructing  the  plaintiff's  view  of  the  lake.    Balooh,  J.  dissented. 

In  New  York  the  public  have  no  highway  along  the  margin  of  our  navigable 
rivers  and  lakes,  unless  the  same  has  been  acquired  by  express  grant  or 
prescription.    Per  Campbell,  J. 

CAZENOVIA  LAKE  is  a  natural  body  of  water,  situate 
in  the  town  of  GazenoVia^  in  the  county  of  Madison, 
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about  five  miles  long  and  three-fourths  of  a  mile  wide.  On 
the  20th  day  of  October,  1794,  Edward  Edwards  received 
from  the  state  of  New  York  a  patent  purporting  to  convey 
to  him  15,000  acres  of  land,  described  by  certain  metes  and 
bounds.  The  north  line  of  said  boundary  crosses  Cazenovia 
lake  a  short  distance  north  of  the  south  end  thereof,  and 
includes  within  its  boundaries  aU  the  premises  in  any  way 
referred  to  in  this  case.  The  plaintiff  owns  a  farm  situate 
at  the  south  end  of  said  lake,  and  has  upon  it  his  dwelling 
house  situate  about  100  rods  from  the  lake.  The  defendant 
owns  the  land  lying  upon  the  east  shore  of  the  lake,  bounded 
by  the  lake  and  outlet  thereof,  upon  which  is  situate  hia 
dwelling  house,  very  near  to  the  shore  of  said  lake,  in  which 
dwelling  the  defendant  and  his  father  have  resided  for  the 
last  37  years.  In  the  years  1856  and  1857,  the  people  of  the 
state  of  New  York,  by  their  agents,  the  canal  commissioneTS 
and  engineers,  lowered  the  outlet  of  said  lake  for  the  purpose 
of  using  the  Cazenovia  lake  as  a  reservoir  and  feeder  for  the 
Erie  canal,  and  in  doing  said  work  they  excavated  out  into 
said  lake  and  deposited  the  earth  excavated  in  shallow  water 
of  the  lake  adjoining  the  defendant's  said  premises,  thereby 
making  about  one-fourth  of  an  acre  of  dry  land,  extending 
into  said  lake  from  the  defendant's  shore  about  160  feet. 
The  work  was  done  by  the  defendant  under  contract  with  the 
state,  and  was  necessary  for  state  purposes.  The  defendant 
immediately  took  possession  of  said  land  and  laid  out  large 
sums  of  money  in  grading  and  beautifying  it ;  and  the  plain-* 
tiff  was  often  upon  the  work  and  found  no  fault  with  it,  but 
commended  it  as  being  a  fine  improvement.  After  the  work 
was  completed  and  improvements  made,  and  the  defendant 
had  set  out  trees  on  the  new  land,  the  plaintiff  objected  to 
the  trees  growing,  claiming  that  they  intercepted  his  view  of 
the  lake.  As  great  a  part  of  the  plaintiff's  view  of  the  lake 
is  already  cut  off  by  trees  growing  on  his  own  premises,  as 
wiU  be  by  the  trees  set  out  by  the  defendant.  The  plaintiff 
brought  this  suit,  claiming  title  to  the  bed  of  the  lake,  and 
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that  the  trees  bo  set  ont  by  the  defendant  will  at  some  fdttrre 
day  be  an  injury  to  the  plaintiff  by  cntting  off  his  view  from 
a  portion  of  the  lake.  The  action  was  referred  to  a  referee, 
who  found  and  reported  the  following  conclusions  of  law: 
1st.  That  the  defendant  had  no  right  to  set  out  or  grow  trees 
on  the  land  made  in  said  lake  by  deposits  of  earth,  and  had 
no  right  to  keep  the  trees  on  said  land  set  out  by  him,  and 
that  he  had  no  ri^t  to  set  out  or  grow  other  trees  on  said 
land.  2d.  That  the  plaintiff  had  not  and  never  had  title  to 
any  portion  of  the  land  under  the  water  of  said  Cazenovia 
lake.  8d.  That  the  defendant  had  not  and  never  had  title 
to  any  portion  of  the  land  under  the  water  of  Cazenovia  lake. 
4th.  That  the>  people  of  the  state  had  title  to  the  bed  of  said 
lake,  and  said  lake  is  and  always  has  been  public  property. 
5tfa.  That  the  people  of  the  state  own  said  land  made  in  said 
lake  by  deposits  of  earth,  and  have  the  same  title  thereto, 
and  no  other,  thai  they  have  to  the  bed  of  said  lake ;  and 
said  land  is^  public  property.  6th.  That  said  lake  and  the 
land  made  therein,  by  deposits  of  earth  as  aforesaid  are  a 
public  highway.  7th.  That  the  special  damage  sustained  by 
the  plaintiff,  by  reason  of  the  setting  out  of  said  trees  by  the 
defendant  on  the  land,  and  the  special  damage  the  plaintiff 
would  sustain  if  the  defendant  should  keep  said  trees  on  the 
land,  or  grow  them  or  other  trees  on  said  land  made  in  the  lake 
as  aforesaid,  entitled  the  plaintiff  to  maintain  this  action,  and 
to  a  judgment  that  the  defendant  remove  from  said  land  the 
trees  so  set  out  by  him,  and  refrain  from  planting  or  growing 
any  trees  upon  said  land.  8th.  That  the  plaintiff  was  entitled 
to  an  injunction,  commanding  and  requiring  the  defendant  to 
remove  the  trees  from  said  land  set  out  by  him  aa  aforesaid, 
and  restraining  the  defendant  from  planting  or  growing  trees 
on  said  land.  9th.  That  neither  party  was  entitled  to  costs 
against  the  other,  but  each  party  must  pay  his  own  cost»  in 
the  action  and  half  the  fees  of*  the  referee.  To  each  and 
every  part  of  which  conclusions  the  defendant  excepted. 

.1.,    .  •  r  'it. 
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From  the  judgment  entered  upon  this  report,  the  defeindaiit 
appealed  to  the  general  term. 

D.  W.  Gameron,  for  the  appellant.  I.  The  plaintiff  never 
had  any  title  to  the  premises  in  question,  nor  to  the  land  un- 
derlying any  part  of  the  Gazenoyia  lake.  (1.)  The  patent,  as 
well  as  all  the  deeds  under  which  the  plaintiff  claims,  never 
conveyed  the  lands  underlying  the  lake.  The  plaintiff  claims 
in  his  complaint,  and  the  referee  finds,  that  "  Cazenovia  lake" 
is  a  navigable  body  of  water,  three-fourths  of  a  mile  wide 
and  five  miles  long.  The  ownership  of  navigable  lakes  is  in 
the  public.  Chancellor  Walworth,  in  5  Wendelly  423,  speak- 
ing of  the  fresh  water  lakes  in  this  state,  says  that  the  shores, 
down  to  low  water  mark,  belong  to  riparian  owners,  and  the 
beds  of  the  lakes,  with  the  islands  therein,  to  the  public. 
See  also  the  conclusions  arrived  at  by  the  chancellor  in  note 
on  page  424,  and  his  opinion  on  page  447 ;  also  conclusions 
arrived  at  by  him  in  17  Wendell,  571,  2.  If  there  was  any 
power  short  of  the  legislature  to  dispose  of  the  land  under- 
lying our  large  navigable  lakes,  it  is  quite  clear  that  the  same 
power  would  dispose  of  the  land  underlying  large  navigable 
rivers  and  lakes  for  the  promotion  of  the  commerce  of  the 
state.  But  this  power  has  always  been  vested  in  the  com- 
missioners of  the  land  office,  whenever  and  wherever  it  has 
been  exercised  by  any  department  of  the  state  government. 
By  the  revised  statutes,  the  power  is  given  to  the  commis- 
sioners of  the  land  office  to  grant  to  the  ac^'acent  owners  so 
much  of  thie  land  under  the  navigable  rivers  and  lakes  as 
shall  be  necessary  to  promote  the  commerce  of  the  state,  and 
declares  grants  made  to  any  others  than  adjacent  owners  void. 
(1  B.  8,  5th  ed,  552.)  The  wisdom  of  the  legislature  in  re- 
stricting these  grants  to  the  owners  of  the  adjoining  land 
cannot  be  questioned,  and  it  will  not  be  presumed  that  a 
right  thus  carefuUy  guarded  and  protected  by  the  legislature 
from  the  first  time  we  ever  had  any  legislation  concerning  it, 
was  before  disposed  of  without  any  authority  firom  the  peo- 
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pie,  or  in  other  words,  the  public,  speaking  through  their 
only  representative,  the  l^slature.  See  also  each  edition  of 
the  revised  statutes;  also  1  B,  Z.,  1813,  p,  293,  §  4;  Kent 
&  Raddiff'8  erf.,  1801,  p,  299,  §  11.  It  is  true  that  this 
provision  did  not  include  lakes  until  1815,  when,  by  an 
amendment,  the  provision  was  made  to  extend  to  lakes. 
{Laws  of  1815,  chap.  199,  §  1.)  The  reason  for  this  is  un- 
doubtedly the  fact,  that  up  to  this  time  no  circumstances  had 
required  a  provision  of  this  kind.  Commerce  had  called  for 
grants  and  improvements  along  many  if  not  all  our  large 
rivers,  many  years  before  the  shores  of  any  of  our  inland 
lakes  had  needed  improvements  to  satisfy  her  demands.  It 
cannot  be  shown  that  any  department  of  the  government 
assumed  the  right  to  dispose  of  the  land  underlying  lakes, 
even  with  these  restrictions^  until  after  the  act  of  1815.  See 
special  acts  granting  islands  above  tide  water  in  navigable 
rivers,  cited  in  13  Wendell,  359,  60. 

II.  If  there  was  any  force  in  the  plaintiff's  position  that 
the  patent  gave  a  legal  title  to  the  land  under  the  lake,  pub- 
lic policy  and  equity  would  compel  him  to  relinquish  such 
claim  so  far  as  he  conveyed  the  adjoining  lands  and  bounded 
them  by  the  lake.  The  legislature,  by  restricting  the  com- 
missioners of  the  land  office  to  sell  only  to  adjoining  owners, 
shows  clearly  its  intention  that  no  other  than  such  adjoining 
owner  should  ever  become  owner  of  the  land  under  the  wa- 
ter. If  Mr.  Lincklaen,  at  the  time  he  deeded  the  Ten  Eyck 
premises,  was  the  owner  of  the  adjoining  land  covered  by  wa^ 
ter,  it  passed  with  the  land  conveyed,  as  an  appurtenance,  as 
a  right  and  privilege  without  which  the  premises  conveyed 
would  be  comparatively  worthless.  The  legislature  took  this 
view  of  the  question  when  they  enacted  that  it  should  only 
be  conveyed  as  such  appurtenance.  (1  R,  8.  5th  ed.  559.) 
The  doctrine  that  a  conveyance  of  land  bounded  by  a  strecmi 
or  large  navigable  river  extends  to  the  middle  of  the  stream, 
would  hardly  be  denied,  except  when  the  words  used  show  an 
intent  to  limit  the  grant  to  the  shore.     (3  Kenfs  Com.  7th 
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ed.  514  to  520,  and  notes.  17  Wend.  404.  20  id.  149.  5 
id.  423.  4  fiiZZ,  369.  2  fitZ.  5.  -&«.  97,  357.  2  /8mi«A'« 
i/ead.  (7a«.  216  to  227.)  No  case  cited  by  the  plaintiff  holds 
directly  that  this  principle  does  not  apply  to  fresh  water 
lakes.  Nearly  every  case  arose  in  regard  to  a  mill  privilege, 
and  the  "  pond''  was  held  to  be  a  monument.  In  one  of  the 
cases  the  conrt  holds  that  where  the  pond  was  created  by  a 
dam,  the  conveyance  goes  to  the  center.  Bnt  in  no  case  is 
the  distinct  question  raised  and  decided  by  the  court  that  a 
conveyance  bounded  by  a  fresh  water  lake  does  not  convey 
cdl  the  rights  which  the  grantor  has  to  the  center.  There 
can  be  no  force  in  the  plaintiff's  position  that  there  must  be 
a  thread  or  gutter  to  which  the  conveyance  runs.  It  will 
hardly  be  contended  that  the  waters  of  our  large  navigable 
rivers  are  to  be  either  sounded  or  dried  up,  in  order  to  find 
just  where  the  thread  of  the  stream  is.  Wherever  the  ques- 
tion has  arisen  in  regard  to  islands  in  rivers,  it  was  the  cen- 
ter, not  the  thread  or  lowest  point,  which  governed*  The 
same  rule  may  be  applied  to  lakes,  and  undoubtedly  will  be, 
if  the  grantor  have  any  interest  underlying  the  lake  to  con^ 
vey.  We  think  the  more  sensible  rule  to  be,  that  he  has  no 
such  interest ;  that  it  remains  in  the  public ;  but  if  he  has, 
it  passes  with  the  adjoining  lands  as  an  appurtenance. 

III.  If  the  plaintiff  ever  had  title  to  the  premises,  it  was 
extinguished  by  being  appropriated  by  the  state,  whereby 
the  legal  title  or  fee  vested  in  the  state.  (1.)  The  resolution 
passed  by  the  canal  board  before  the  commencement  of  the 
work  is  an  appropriation  of  the  whole  lake,  not  of  the  waters 
thereof,  nor  of  any  specific  part,  but  of  the  lake.  By  no  fair 
or  reasonable  construction  can  this  resolution  be  held  to  ap- 
propriate only  the  water.  The  general  rule  is,  that  the  map 
is  to  be  referred  to  as  showing  what  the  resolution  was  in- 
tended to  cover.  (15  Barb.  627.)  But  in  this  case  the  res- 
olution speaks  in  more  plain  and  unmistakable  language  than 
a  map  can  be  made  to  speak.  The  map  introduced  by  the 
plaintiff  is  only  the  original  plan  by  which  the  outlet  was  to 
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Be  coBstmcted  so  as  to  make  the  lake  available  for  the  par- 
poses  intended.  The  resolution  offered  by  the  plaintiff,  show- 
ing an  appropriation  of  the  waters  of  the  lake,  r&ther  confirms 
than  negatives  the  idea  that  the  first  resolution  takes  the 
land  underlying  it ;  then,  as  if  doubting  whether  the  water 
had  been  appropriated,  they  pass  this  second  resolution.  The 
word  lake  should  have  a  definition  at  least  as  broad  as  that 
judicially  given  to  " pool"  which  includes  land  and  water. 
(2  HU.  B.  Prop.  356.)  There  can  be  no  difference  in  the 
meaning  of  the  terms,  except  that  "  lake'*  embraces  or  is  ap- 
plied to  larger  bodies  of  water.  It  would  hardly  be  claimed 
by  the  plaintiff  that  the  deeds  which  he  introduced  in  evi- 
dence, and  which  purport  to  convey  all  ponds,  pools,  &c., 
only  referred  to  the  waters  thereof.  But  these  terms  are  not 
used  in  the  original  patent.  They  have  been  inserted  in  some 
of  the  more  recent  grants,  doubtless  for  the  purpose  of  sus- 
taining an  action  similar  to  this.  If  the  construction  put 
upon  the  word  "  water"  in  5  Cowen,  216,  and  Co.  Litt.  4,  6, 
to  which  the  plaintiff  refers,  is  to  prevail,  then  an  appropri- 
ation by  the  state  of  the  water  of  a  run,  or  the  water  of  this 
lake,  would  only  give  the  state  the  right  to  fish  therein.  The 
word  land  includes  every  thing  under  and  over  it,  but  by  a 
grant  of  water,  only  covers  a  right  to  fish  therein.  (2  Black. 
Com.  19.)  See  this  authority  for  the  distinction  that  pre- 
vailed between  the  word  "  water*'  and  other  terms  used  in 
grants.  (2.)  No  formal  resolution  is  necessary ;  but  an  en- 
try upon  and  laying  out  of  the  work  is  sufficient.  (16  Wend. 
569.  2  HUl,  342.  19  Barh.  263.  6  HiU,  359.  1  B.  8. 
5th  ed.  581,  §§  17,  18,  19.)  See  last  authority  for  power 
of  canal  commissioners  to'construct  works  of  this  kind.  The 
appropriation  of  the  land,  by  the  authorized  agents  of  the 
state,  confers  the  right  to  enter  and  use  the  soil,  although 
the  fee  does  not  vest  until  the  appraisal  of  damages.  (2  H%U^ 
342.)  But  the  title  of  the  state  in  this  case  is  as  complete 
as  if  damc^es  had  been  appraised  and  paid.  Claim  for  dam- 
ages must  be  made  within  one  year  after  the  premises  are 
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taken,  or  the  indiyidual  entitled  to  damages  '^  shall  de  deemed 
to  have  surrendered  to  the  state  his  interest  in  the  prem« 
ises  so  appropriated.  (1  JS.  S.  5th  ed.  594,  §  84.  9  Barb. 
496.  15  id.  627.)  That  this  provision  of  the  statute  is  not 
in  violation  of  the  constitution,  is  clearly  held  in  1  KemaUy 
306.  It  was  admitted  upon  the  trial  that  no  claim  for  dam- 
ages was  made  by  the  plaintiff  in  this  case.  That  the  agents 
of  the  state,  having  full  authority,  entered  upon  the  land  in 
question  and  appropriated  it  to  and  for  the  use  of  the  state, 
oannot  be  questioned.  The  evidence  shows  that  the  agents 
of  the  state  took  possession  of  the  land  and  directed  the  work. 
The  evidence  of  Mr.  Fitzhugh  does  not  in  any  way  change  or 
contradict  the  facts  sworn  to  by  the  engineers.  The  work 
was  not  only  done  under  direction  of  engineers,  but  the  com- 
missioners left  the  matter  to  their  discretion,  and  never  made 
objection  to  it.  The  fee  simple  of  the  lands  vests  in  the  state. 
(1  B.  8.  5th  ed.  596,  §  95.)  (3.)  The  laying  out  of  the 
work  was  properly  done  by  the  engineers.  It  is  the  duty  of 
the  resident  engineer,  under  the  immediate  direction  of  the 
division  engineers,  to  lay  out  the  work,  &c.  (Id.  610,  §  180.) 
lY.  The  plaintiff  is  estopped  from*  claiming  title  to  the 
property  in  question,  or  in  any  way  objecting  to  the  defend- 
ant's AiU  enjoyment  thereof,  by  reason  of  his  own  acts  of  ac- 
quiescence. The  evidence  shows  that  the  plaintiff  was  present 
while  said  work  was  being  done,  and  made  no  objection  what- 
ever— both  while  the  state  work  was  being  done,  and  while 
the  defendant  was  grading  and  beautifying  the  grounds  upon 
his  own  account.  Richmond  testifies :  ^^  The  plaintiff  was 
often  on  the  work  dwring  its  progress ^  and  we  often  changed 
the  line  at  his  request,  to  gratify  him''  Van  Brooklyn 
swears  :  ^^  The  plaintiff  was  frequently  on  the  work  during 
its  progress.  I  don't  recollect  of  bis  ever  finding  any  fault, 
or  making  any  objection  to  this  filling  up  ;  he  never  made 
any  objection  or  protest  against  it."  The  defendant  testifies ! 
"  The  plaintiff  was  frequently  on  the  premises  while  the  work 
was  id  progress,  and  never  attempted  to  stop  or  forbid  it. 
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He  said  he  thought  it  was  a  very  handsome  improyement^ 
and  spoke  of  it  as  heautifying  th^  whole  town  as  well  as  my 
own  premises/'  Again  he  swears :  "  The  plaintiff  never  pre- 
tended to  me  that  he  had  a  title,  and  I  never  knew  that  he 
had  or  claimed  title  to  it ;  he  never  spoke  about  it  or  object- 
ed to  it  until  after  the  trees  were  set  out/'  If  the  plaintiff 
had  denied  any  part  of  this  testimony,  he  was  a  competent 
witness  and  had  abready  been  sworn,  but  he  does  not  refer  to 
it ;  and  we  are  to  take  the  evidence  as  a  plain  and  true  state- 
ment of  the  facts.  ^^  If  a  party  maintains  silence  when  con- 
science requires  him  to  speak,  equity  will  debar  him  from 
speaking  when  conscience  requires  him  to  be  silent/'  (Hall 
V.  Fisher,  9  Barb.  17,  31.  1  Story's  Eq.  §§  388,  9.  1  John. 
Oh,  344,  353.  Storrs  v.  Barker,  6  id,  166,  170.  Niven  v. 
Belknap,  2  John,  573,  589.  2  Lead,  Cas.  64,  65.  Higinbo- 
tham  V.  Burnet,  5  John.  Oh.  184.  6  Seld.  (10  N.  Y.)  412.  27 
Barb.  595.)  A  man  is  concluded  from  saying  any  thing,  even 
the  truth,  against  his  own  act  or  admission.  If  a  man  know- 
ingly, though  passively,  by  looking  on,  should  suffer  another 
to  purchase  or  expend  money  on  or  about  a  mill  site,  under 
an  erroneous  impressiofi  of  his  title,  without  making  knoton 
his  claim,  he  cannot  afterwards  be  permitted  to  exercise  his 
legal  right  against  such  person.  It  would  be  an  act  of  fraud 
and  injustice,  and  his  conscience  would  be  bound  by  such 
equitable  estoppel.  (Ang.  on  Water  Courses,  403.  1  John. 
Ch.  R.  344,  353.)  The  supreme  court  of  Massachusetts  lays 
down  the  principle  in  the  following  unmistakable  language  : 
"  When  one  stands  by  and  sees  another  laying  out  money 
and  making  large  investments  upon  property  to  which  he 
himself  has  some  claim  or  title,  and  does  not  give  notice  of 
it,  he  cannot  afterwards,  in  equity  and  good  conscience,  set 
up  such  claim  or  title."  {Gray  v.  Bartlett,  20  Pick.  193.) 
Ignorance  of  the  law  will  not  prevent  the  application  of  the 
rule  of  equitable  estoppel,  when  the  circumstances  would  oth- 
erwise create  an  equitable  bar  to  the  legal  title.  (6  John. 
Oh.  B.  166.    27  Barb.  595.)    The  only  case  cited  by  the 


BROOME— JANUARY,  1862.  JH 


Ledyard  v.  Ten  Eyck. 


plaintiff  before  the  referee,  holds  simply  that  where  a  person 
gives  a  receipt  to  a  corporation  as  such,  it  is  no  estoppel,  and 
either  party  may  disprove  it.  (8  Wend,  480.)  This  princi- 
ple ha»  always  been  termed  elementary,  that  a  receipt  may 
either  be  explained  or  contradicted. 

V.  The  referee  erred  in  holding  that  the  dry  land  made  by 
the  state,  adjoining  the  defendant's  premises,  is  a  public 
highway.  (1.)  The  distinction  between  a  "  public  highway 
by'land  "  and  a  "  public  highway  by  water,''  is  precisely  the 
same  as  between  "land"  and  "water."  The  definition  of 
either  is  simply  an  "  easement  or  right  of  way,"  while  one  is 
a  right  of  way  over  land,  and  the  other  is  a  right  of  way  over 
water.  In  regard  to  navigable  lakes  and  rivers,  the  soil  is 
private  property,  belonging  either  to  the  owner  of  the  adjoin- 
ing shore  or  to  the  state.  Sir  Matthew  Hale,  in  his  excellent 
Treatise^  discusses  the  rights  which  the  public  have  upon 
navigable  waters,  and  says  ^Hhey  are  public  highways  by 
water"  (Harg.  TractSy  De  Jure  Maris,  dtc,  Angell  on 
Water  OourseSy  §  536.)  If  this  be  the  correct  rule,  it  will 
hardly  be  claimed  that  after  the  water  is  diverted  to  some 
other  bed,  or  shut  off  by  government,  the  dry  land  is  stiU  a 
highway  hj  water,  or  in  other  words,  a  hi^way  over  which 
the  public  can  float  vessels,  boats  op  rafts.  If  a  river  changes 
its  course  and  runs  over  a  cultivated  field,  the  new  channel  is 
the  public  highway  by  water.  (Angell  on  Water  Courses , 
§  540.)  It  will  not  be  pretended  that  there  will  thus  be  cre- 
ated two  public  highways  running  parellel — one  by  land  and 
the  other  by  water.  (2.)  The  action  of  the  legislature  is  to- 
tally at  war  with  this  idea  that  the  dry  land  thus  created  is 
a  highway.  The  legislature  has  authorized  the  commission- 
ers of  the  land  office  to  convey  to  the  adjacent  owners  the 
land  xmder  navigable  waters ;  and  for  what  purpose  ?  To 
convert  into  a  more  valuable  highway,  either  by  land  or  wa- 
ter ?  Most  certainly  not.  The  language  of  the  statute  is  : 
"  The  commissioners  of  the  land  office  shall  have  power  to 
grant  in  perpetuity,  or  otherwise,  so  much  of  the  lands  under 
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the  waters  of  navigable  rivers  or  lakes  as  they  shall  deem  ne- 
cessary to  promote  the  commerce  of  this  state^  or  proper  for 
the  purpose  of  beneficial  enjoyment  of  the  same  by  the  adja- 
cent owner."  (1  B.  S.  5th  ed.  552,)  It  is  quite  certain  that 
a  grant  made  to  an  adjoining  owner,  under  this  statute,  would 
give  the  grantee  the  right  to  convert  it  into  dry  land,  and 
treat  it  as  it  would  be,  in  fact,  his  own  private  property.  If 
it  is  private  property  in  the  hands  of  the  grantee  of  the 
state,  and  not  a  public  highway,  what  can  render  it  other 
than  private  property  in  the  hands  of  the  state  ?  The  grantee 
can  have  no  greater  rights  under  his  grant  than  the  grantor 
had  to  convey ;  and  what  the  grantee  could  do,  the  grantor 
can  do  with  precisely  the  same  effect. 

YI.  The  referee  erred  in  finding  that  the  state  own  the  dry 
land  made  in  said  lake  adjoining  the  defendant's  premises,  and 
that  the  defendant  had  no  more  right  in  it  than  to  a  public 
highway.  (1.)  The  defendant  is  in  fall  possession  of  the  prem- 
ises, and  owns  the  fee  in  the  adjoining  land.  This  gives  to  the 
defendant  additional  rights  in  the  adjoining  waters  or  shore 
thereof,  not  common  to  all  the  citizens  of  the  state.  In  An- 
gell  on  Tide  Waiers^  at  p.  171,  the  principle  is  laid  down  aa 
follows  :  ^^  Riparian  proprietors,  it  appears  to  be  well  settled, 
cannot  be  cut  off  from  th§  water  against  their  consent  by  any 
extraneous  additions  to  their  upland.''  In  BaU  v.  Blacky  (2 
Wharton^  541,)  Hutson,  J.  says  :  "  The  case  of  Blandell  v. 
Gatterall  decides  that  although  the  king  or  the  public  may 
sail  over  land  covered  by  the  tide  when  up,  yet  the  owner  of 
the  adjacent  fast  land  can  support  trespass  against  one  exer- 
cising acts  of  ownership  at  low  water.  And  it  must  be  so. 
If  wharves  can  be  erected  between  a  man  and  the  river,  why 
not  houses  ?  And  if  he  has  no  remedy,  a  stranger  may  come 
between  him  and  the  river,  and  make  his  farm  what  is  caUed 
a  dry  land  farm."  In  Bowman's  Devisees  v.  WaUhen,  (2 
McLean,  381,  2,)  Justice  McLean  says :  ^^  It  is  enough  to 
know  that  the  riparian  right  on  the  Ohio  river  extends  to  the 
water,  and  that  no  supervening  right  over  any  part  of  this 
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space  can  be  exercised  or  maintained  without  the  consent  of 
the  proprietor.  He  has  the  right  of  fishing,  of  ferry,  and  i>f 
every  other  right  which  is  properly  appurtenant  to  the  soil, 
and  he  holds  every  one  of  these  rights  by  as  sacred  a  tenure 
as  he  holds  the  lands  from  which  they  emanate.  The  state 
cannot  directly  or  indirectly  divest  him  of  any  of  these  rights, 
except  by  the  constitutional  exercise  of  the  power  to  appro- 
priate private  property  to  public  uses."  There  is  no  pre- 
tense in  this  case  that  this  dry  land,  or  the  defendant's  right 
to  a  water  front,  has  been  appropriated  by  the  state.  It  is 
the  lake,  and  not  the  dry  land  they  have  made,  which  is  be- 
ing used  for  state  purposes.  The  defendant,  when  he  pro- 
cured title  to  his  land  bounded  by  the  lake,  had  with  it  certain 
rights  which  greatly  increased  its  value.  He  has  erected 
upon  it  a  magnificent  mansion,  the  yard  and  grounds  of 
which  border  upon  the  lake.  He  has  the  exclusive  right  to 
fish  upon  the  shores,  to  erect  a  landing  place  for  his  own  pri- 
vate use,  pleasure  and  profit.  He  has  the  right  to  the  in- 
crease of  the  shore,  by  gradual  accumulation  or  receding  of 
the  water.  He  has  a  right  to  the  deposits  made  on  and 
about  the  shore,  either  to  enrich  his  lands  or  any  other  pur- 
pose ;  and  not  least  among  these  rights  is  one  to  rear  either 
ornamental  or  shade  trees.  If  the  decision  of  the  referee  be 
correct,  then  the  state  is  bound  to  maintain  this  strip  of 
made  land  as  a  public  highway  without  a  hearing,  and  the 
defendant  is  not  to  hold,  occupy  and  enjoy  his  premises  down 
to  the  lake,  as  he  always  has  done,  without  the  assent  of  the 
plaintiff  and  such  other  persons  as  may  desire  to  question 
that  right.  (2.)  The  defendant  has  a  title  which  has  come 
down  from  the  state,  bounding  him  ^^  on  the  west  and  south 
by  the  lake  and  the  outlet  thereof  The  state  is  thus  bound 
to  give  us  a  boundary  by  the  lake,  unless  some  great  public 
necessity  shall  require  the  state  to  take  from  us  that  right. 
No  such  necessityyexists.  The  state  does  not  claim  it.  It  is 
not  necessary  that  it  should  hold  or  possess  the  land  in  ques- 
tion, either  for  purposes  of  navigation  or  for  using  the  lake 
Vol,  XXXVL  8 
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88  a  reBervoir,  bnf  it  has  left  us  in  the  full  enjoyment  of  our 
rights.  The  only  fair  and  reasonable  conclusion  is,  that  when 
the  officers  of  the  state  thus  built  up  dry  land  between  the 
defendant's  shore  and  the  waters  of  the  lake,  our  title  still 
ran  to  the  lake.  This,  at  least,  is  a  full  answer  to  any  de- 
mands which  the  plaintiff  may  set  up  against  the  defendant's 
possession.  (3.)  The  defendant  being  in  possession,  and  there 
being  a  legal  mode  by  which  he  may  have  obtained  the  title, 
the  plaintiff  must  give  some  evidence  showing  that  the  title 
is  not  in  us.  The  presumption  of  law  is,  that  we  have  title 
to  all  the  land  we  occupy. 

YII.  The  cases  cited  by  the  plaintiff  to  sustain  the  propo- 
sition that  the  plaintiff  is  entitled  to  recover  if  the  state  own 
the  lake,  do  not  affect  the  question  before  this  court.  The 
case  in  6  John.  Oh.  JR.  439  is  where  a  party  obstructed  a 
street,  which  was  a  public  thoroughfare.  It  was  an  obstruc- 
tion which  was  a  special  damage,  not  in  fancy  but  a  pecuni- 
ary damage,  and  entitled  the  plaintiff  to  the  protection  of 
the  courts.  Several  of  the  cases  cited  are  where  individuals 
owning  tracts  of  land  laid  it  out  into  lots,  streets  and  parks, 
and  then  sold  the  lots  with  reference  to  a  map  representing 
the  survey.  The  court  held  that  the  party  could  not  af- 
terwards inclose  and  build  upon  the  streets  thus  laid  out. 
The  grantor  had  received  an  increased  price  by  reason  of  the 
opening  of  those  streets  and  parks ;  and  the  purchasers, 
having  paid  for  these  appurtenances,  were  entitled  to  the 
fall  benefit  accruing  from  them.  This  principle  in  no  way 
charges  the  defendant  with  a  wrong,  but  on  the  contrary,  is 
good  authority  for  claiming  our  title  to  the  waters  of  the 
lake,  a  claim  which  the  state  in  no  way  disputes. 

VIII.  The  old  common  law  doctrine  in  relation  to  ancient 
lights  does  not  prevail  in  this  country.  (Mahan  v.  Broumy 
13  Wend.  261.  Parker  v.  Footey  19  id.  309.  3  Kenfs  Com. 
448.  10  Barb.  637.)  In  Mahan  v.  Brown,  it  was  held 
that  a  man  might  open  a  window  in  his  own  house  overlook- 
ing the  privacy  of  his  neighbor ;  and  unless  the  right  to  the 


BBOOICE-JANUARY,  1862.  115 


Ledyard  v.  Ten  Ejck. 


window  light  had  been  secured  by  grant,  acqniesoence,  or 
otherwise,  the  only  remedy  for  B.  would  be  the  erection  on 
his  own  soil  of  an  obstruction  opposite  the  offensive  window, 
and  in  that  way  shut  out  the  light.  In  Parker  v.  Foote, 
our  supreme  court  went  so  far  as  to  declare  that  the  modem 
English  doctrine  on  the  subject  of  lights  and  prospect  was  an 
anomaly  in  the  law,  and  not  applicable  to  the  growing  condi- 
tion of  this  country.  It  further  declares,  that  the  injury  re- 
sulting from  window  or  other  views  are  rather  speculative, 
and  not  analogous  to  the  case  of  ways,  commons,  markets, 
water  courses,  &c.  where  the  injury  is  direct,  palpable  and 
material ;  and  the  same  rule  of  presumption  ought  not  to 
apply  to  two  classes  of  cases  so  essentially  difEerent.  Every 
case  presented  by  the  plaintiff  and  cited  by  the  referee  were 
cases  where  the  injury  was  direct  and  material,  and  related 
to  a  street,  way  or  water  course,  not  for  a  prospect  or  loss  of 
view,  but  for  an  obstruction  to  passage  or  use.  They  had  no 
relation  whatever  to  a  look-out  or  view,  and  are  consequently 
inapplicable  to  the  present  case.  No  action  can  be  sustained 
for  obstructing  a  look-out  or  view.  (2  Sil.  Beat  Prop.  79, 
§  19.)  Even  the  English  law,  with  all  its  ^'anomaly,''  does 
not  recognize  a  servitude  of  mere  prospect,  except  by  express 
grant  or  covenant.  (Aldred's  case,  9  Go,  58.  TindcUy  Gh.  J. 
in  Pentoarden  v.  Ghint/j  Mood.  &  Mai.  400.  13  Wend.  261. 
19  id.  309.     3  Keni^a  Com.  7th  ed.  649,  n.  6,  marg.  p.  448.) 

IX.  The  decree  directed  by  the  referee  is  not  asked  for 
in  the  complaint,  and  the  relief  granted  is  based  upon  a  the- 
ory in  no  way  set  out  or  referred  to  in  the  plaintiff's  com- 
plaint. The  only  basis  for  the  relief  demanded,  as  alleged 
in  the  complaint,  is  title  in  the  plaintiff  to  the  bed  of  the 
lake ;  while  the  only  relief  demanded  is  the  removal  of  the 
earth. and  stones  so  as  to  convert  the  dry  land  into  lake. 
The  plaintiff  entirely  failed  to  prove  the  facts  alleged  in  his 
complaint  as  the  basis  of  his  action. 

X.  The  referee  erred  in  allowing  the  witness  Smith  to 
testify  in  relation  to  damages.    The  question  of  damage  was 
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for  the  referee.  It  cannot  be  said  that  the  evidence  had  no 
lyearing,  from  the  fact  that  no  damages  were  awarded.  The 
qneetion  of  damage  was  an  important  one  with  the  referee 
in  coming  to  a  conclnsion  upon  the  right  of  the  plaintiff  to 
an  injunction,  and  upon  this  question  the  defendant  has  a 
right  to  the  opinion  of  the  referee  untrammeled  by  the  views 
of  other  persons.  The  position  that  the  piece  of  made  hmd 
is  a  public  highway,  notwithstanding  the  fact  that  the  defend- 
ant has  always  had  exclusive  possession  of  it  since  it  was 
made  dry  land,  cannot  be  maintained,  either  by  authority 
or  upon  principle ;  and  with  possession,  thjB  defendant  has 
the  presumption  of  ownership.  But  in  no  possible  event 
can  the  ancient  rule  of  lights  or  prospect,  even  though  it 
were  not  obsolete  in  this  country,  be  made  applicable  to  the 
growing  of  shade  or  ornamental  trees  in  the  defendant's  in- 
closure,  an  hundred  rods  from  the  plaintiff's  stand-point  or 
look-out. 

D.  Pratt  and  tt  Stehbina,  Jr,y  for  the  plaintiff.  I.  The 
defendant  showed  no  title  upon  the  trial  to  the  locus  in  quo, 
(1.)  The  conyeyance  under  which  he  claims,  bounds  his  lands 
on  the  west  by  the  margin  of  the  lake.  (2.)  The  rule  that  a 
conveyance  of  land,  bounded  upon  a  fresh  water  stream  above 
tide  water,  carries  the  title  to  the  center  of  the  channel — 
adfilum  aquce — is  not  applicable  to  lakes  and  natural  ponds. 
There  is  no  reason  why  it  should  apply  to  them.  In  running 
streams  it  is  desirable  and  necessary  for  the  public  interest 
that  the  riparian  owner  should  own  to  the  center  of  the 
stream,  so  that  the  power  derived  from  the  fall  of  water  may 
be  made  usefcd.  It  is  impossible  to  apply  the  rule  to  lakes 
or  ponds.  They  have  no  current  or  channel  There  is  no 
Jilum  a,qu(B.  These  lakes  may  be  circular,  oblong  or  irregu- 
lar, with  deep  bays,  and  they  are  capable  of  being  entirely 
surrounded  with  riparian  owners,  at  the  ends  as  well  as  sides. 
To  ascertain  the  rights  of  such  owners  under  this  rule  would 
be  impossible.     (3.)  It  is  therefore  settled  by  authority^  that 
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conyeyances  bounding  the  premises  by  lakes  and  natniml 
ponds,  convey  the  title  only  to  low  water  mark  {Murray  t. 
Seaman,  1  HawJca,  56.  Wood  v.  Kelly,  30  Ma^ke  Sep.  411. 
Bradley  y.  Rice,  13  id,  198.  State  v.  Oilmanton,  9  N.  JET. 
Sep.  461.  Canal  GomWa  v.  People,  5  Wend.  423,  447.  19 
Barb.  491.  17  Wend.  571.  13  Pick.  261.)  (4)  But  if  the 
rule  would  apply,  more  than  three-fourths  of  the  lot  would 
belong  to  the  plaintiff. 

II.  The  undisputed  facts  of  the  case  show  that  the  fee  of 
the  locus  in  quo  is  in  the  plaintiff.  (1.)  There  was  no  dis- 
pute, upon  the  trial,  but  that  the  patent  from  the  state  and 
the  other  conveyances  set  out  in  the  case  were  in  fitct  eze^ 
cuted  as  therein  stated.  (2.)  It  is  not  denied  but  that  the 
land  in  dispute  lies  within  the  boundary  lines,  as  set  out  in 
the  patent  to  Edwards ;  and  by  mathematical  calculation,  it 
appears  that  the  quantity  (15,000  acres)  calls  for  the  whole 
space  embraced  within  the  lines.  It  is  not  necessary  to  prove 
hj  idtneases  a  feet  which  may  be  ascertained  by  mathemati- 
cal  calculation.  Courts  are  presumed  to  be  capable  of  mak- 
ing such  calculations.  ^^  That  is  deemed  certain  which  may 
be  rendered  certain.^'  In  the  patent  there  is  a  mistake  in 
the  description,  of  100  chains  in  the  west  line,  which  can 
readily  be  ascertained  and  corrected  by  the  other  lines  and 
angles  given.  Correcting  the  mistake,  the  boundaries  would 
contain  just  about  15,000  acres.  (3.)  Whether,  therefore,  the 
fee  of  the  land  under  water  passed  to  the  grantee  iiLthe  patent 
or  not,  was  a  question  of  law  under  the  evidence,  and  we  are 
not  concluded,  by  the  referee's  finding,  that  it  did  not  pass. 
(4.)  Assuming  that  the  same  rule  should  be  applied  in  this 
case  which  is  applicable  to  tide  waters,  the  fee  of  the  land 
under  water  contained  within  the  boundaries  of  the  patent 
would  pass  to  the  grantee  therein.  ^^  When  a  patent  or  grant 
conveys  a  tract  of  land  by  metes  and  bounds,  the  land  under 
water,  as  well  as  other  lands,  will  pass  if  the  land  under  wa- 
ter lies  within  the  bounds  of  the  granf  (Sogers  v.  cTometf, 
1  Wend.  237.)    This  doctrine  was  applied  in  the  above  case 
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expressly  to  a  grant  containing  within  its  boundaries  an  ann 
of  the  sea.  The  grant  in  that  patent,  as  given  in  the  case, 
did  not  convey  ail  the  lands  under  water,  as  the  learned 
referee  assumes  in  his  opinion,  but  described  the  premises 
granted  by  metes  and  bounds  in  the  ordinary  manner.  The 
only  difference  between  tide  waters  and  fresh  water  streams 
in  this  respect  is,  that  lands  under  the  former  will  not  pass 
by  implication ;  but  when  they  are  clearly  included  in  the 
boundaries,  they  will  pass.  (Sogers  v.  James,  supra.  Child 
V.  Starr,  4  Hill,  369.  2  Black.  Com,  19.  Champlain  J2.  R, 
Co.  V.  Valentine,  19  Barh.  484.  3  Kent's  Com.  427.)  The 
sovereign,  at  common  law,  could  dispose  of  the  soil  under 
navigable  waters  at  will.  {Comyn*s  Dig.,  Navigation  B. 
Prerogative  D,  88.)  The  state  has  succeeded  to  the  rights 
of  the  crown,  and  has  vested  in  the  commissioners  of  the 
land  office  the  general  power  to  direct  the  granting  of  unap- 
propriated lands.  This  power  was  unrestricted,  as  to  lakes, 
until  1815,  and  the  act  of  that  year  was  a  restraining  and 
not  an  enabling  act,  and  therefore  no  previous  want  of  power 
can  be  predicated  upon  the  passage  of  that  act.  (5.)  But  if 
it  be  conceded  that  the  patent  to  Edwards  would  not  pass 
the  land  under  water,  under  the  rule  applicable  to  tide  water, 
still  we  insist  that  such  a  rule  is  not  applicable  to  this  case. 
Whatever  might  be  the  rule  applicable  to  our  large  naviga- 
ble lakes,  or  inland  seas  as  they  have  often  been  termed,  the 
beds  of  small  lakes  and  ponds  of  the  size  and  character  of 
Gazenovia  lake  would  manifestly  pass  by  grants  containing 
them  within  their  boundaries.  Cazenovia  lake  is  not  naviga- 
ble, within  the  meaning  of  the  term  as  used  in  the  statute. 
That  term  is  applied  to  those  lakes  or  inland  seas  which  con- 
stitute the  great  highways  of  commerce  and  travel.  (1 B.  8. 
208.  17  Wend.  621.)  But  no  commerce  or  travel  ever 
passed  over  Gazenovia  lake,  at  least  in  the  summer  time.  It 
is  of  the  same  character  as  the  thousands  of  lakes  which  lie 
so  thickly  scattered  over  our  state,  especially  in  the  northern 
portions  of  it,  and  which  may  be  more  appropriately  termed 
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ponds  than  lakes.  In  regard  to  them,  they  are  not  noticed  in 
the  lines  of  lots  or  townships,  and  are  almost  uniyersally  in- 
cluded in  the  computation  of  the  amount  of  land  conveyed  or 
granted.  (1  Wend.  237.  19  Barb.  491.)  In  the  numerous 
patents  and  state  certificates  and  comptrollers'  deeds  of  landg 
in  the  northern  wilderness,  which  have  been  issued  by  the 
proper  authorities,  not  one,  it  is  presumed,  can  be  found  in 
which  these  small  lakes  or  natural  ponds  have  not  been 
deemed  as  passing  with  the  land,  and  have  not  been  embraced 
in  the  computation  of  quantity.  (1  Wend.  237.  19  Barb. 
49.)  There  is  no  reason  why  any  restriction  should  be  put 
upon  granting  the  lands  covered  by  them.  Being  navigable 
only  in  a  limited  sense,  and  in  nowise  constituting  highways 
of  commerce  and  travel,  no  public  docks  or  wharves  are  re^ 
quired  upon  their  mai^ns.  If  iihe  land  under  ournayigable 
fresh  water  streams  is  the  subject  of  private  ownership,  and 
passes  by  grants  embracing  it  within  their  boundaries,  like 
other  lands,  no  good  reason  can  be  shown  why  the  land  under 
these  small  lakes  or  ponds  should  not  be  subject  to  like  rules. 
(5  Wend.  447.  17  id.  621.  20  id.  149.  19  Ba/rb.  491. 
4  HUl^  369.)  It  is  therefore  submitted,  that  the  title  to  the 
bed  of  that  part  of  the  lake  contained  within  the  lines  of 
the  patent,  passed  to  Edwards  the  patentee.  (6.)  If  the 
bed  of  the  lake  is  vested  in  the  plainti£F,  upon  its  being  re- 
claimed, it  of  course  still  continues  vested  in  him,  unless  it 
has  been  appropriated  by  the  state. 

III.  The  land  in  question  has  never  been  appropriated  by 
the  state.  (1.)  Neither  of  the  resolutions  introduced  appro- 
priates the  land  in  question.  (2.)  The  canal  commissioners 
are  the  only  persons  authorized  by  law  to  appropriate  lands 
for  the  use  of  the  canals.  The  canal  board  approves  the  plan, 
but  the  canal  commissioners  make  the  appropriation.  (1 B.  8. 
ch.  9,  title  9,  §§  16  to  19.)  (3.)  There  is  no  pretense  that 
any  of  the  formalities  necessary  to  vest  the  title  to  the  lands 
of  individuals  in  the  state  have  been  observed  by  the  canal 
Gonunissioners^    (4.)  Even  if  it  had  been  their  design  to  ap- 
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propriate  the  landB  to  the  uses  of  the  canal,  the  title  would 
not  yest  in  the  state  until  the  damages  were  appraised  and 
paid.     (19  Barb.  263.) 

i.IY.  There  was  nothing  done  by  the  plaintiff  during  the 
progress  of  tiie  work  which  could  create  an  estoppel.  (1.)  The 
msre  filling  up  the  space  with  earth,  he  did  not  then  nor 
does  he  now  find  fSsiuit  with.  (2.)  He  said  nothing  calcu- 
lated or  designed  to  mislead.  (3.)  The  defendant  must  be 
deemed  to  know  the  law,  and  was  as  well  acquainted  with  all 
the  facts  as  the.  plaintiff.  He  could  not  therefore  be  legally 
misled 'by  the  silence  of  the  plaintiff.  To  constitute  an  es- 
toppel in  ^ai8  against  a  party,  his  conduct  must  be  such  as 
to  lead  the  opposite  party  into  a  course  of  conduct  prejudi- 
cial to  his  interest,  if  the  former  party  be  allowed  to  retract. 
(8  Wend.  483.)  The  evidence  in  this  case  fails  to  show  that 
tibe  defeudaint  was  misled,  or  that  his  conduct  was  influenced 
iauthe  slightest  degree  by  any  thing  which  the  plaintiff  said 
or  did.  Knowing  all  the  facts  of  the  case,  the  defendant 
came  to  the  conolusion  that  the  legal  title  was  either  in  him- 
self, or  tiie  state,  and  acted  accordingly.  The  conduct  of  the 
plaintiff  had  no  influence  upon  his  mind  in  arriving  at  such 
comdusion. 

y .  The  plaintiff,  therefore,  being  vested  with  the  title  to 
the  huod  in  dispute,  was  clearly  entitled  to  recover  in  the  ac- 
tion^  (1.)  The  complaint  sets  out  the  facts,  and  alleges  title 
in  the  plaintiff.  He  was,  therefore,  notwithstanding  the 
prayor  ior  relief,  entitled  to  recover  the  possession  of  the  land 
in  dispute.  {Code,  §  275.)  (2.)  No  question  was  made 
upon  the  trial  as  to  the  form  of  the  pleadings.  Indeed,  all 
matters  of  form  not  affecting  the  merits  were  waived  by^both 
sides.  (3.)  The  defendant  cannot,  therefore,  object  that  the 
relief  granted  was  less  than  that  to  which  the  plaintiff  was 
entitled.  (4.)  Again,  the  title  to  the  land  being  in  the  plain- 
tiff, if  he  chooses  to  leave  it  open  to  the  public,  he  has  the 
right  to  restrain  by  injunction  a  trespasser  from  incumbering 
it  with  any  thing  injurious  to  himself  or  the  public.   (5.)  The 
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iDJoiy  being  contiiinoiu  in  its  nature^  the  proper  remedy  is 
by  injunction. 

YL  But  even  if  the  land  in  question  belonged  to  the  state 
and  was  public  land,  the  plaintiff,  being  a  riparian  owner, 
and  suffering  special  injury,  has  a  right  to  restrain  the  de- 
fendant from  taking  exclusive  possession  of  the  land  and  erect- 
ing and  continuing  an  obstruction  to  his  property  and  his 
enjoyment  of  the  lake.  (1.)  Assuming  that  the  lake,  em- 
bracing the  water  and  the  land  underneath,  belongs  to  the 
public,  the  whole  people  have  a  common  right  to  the  use  of 
it  for  fishing,  boating,  skating,  &c.,  and  any  encroachment 
upon  it  is  a  wrong  to  the  public.  (5  Peters^  431.  12  Wheat. 
582.  4  Pa»>e,  510.  6fi«i,407.  10  Peters,  662.  22  Wend. 
423.)  (2.)  The  lands  of  the  riparian  owners  are  very  much 
enhanced  in  value  in  consequence  of  their  proximity  to  the 
lake,  not  only  from  the  facilities  which  the  proprietors  enjoy 
for  skating,  fishing,  boating,  &c.,  but  from  the  beauty  of  the 
views  and  prospects  which  the  lake  affords.  (3.)  The  latter 
consideration  enters  into  the  beneficial  enjoyment  of  the  lands 
upon  the  borders  of  lakes  and  other  waters,  and  affects  di- 
rectly and  materially  the  money  value  of  them.  Land  is 
affected  materially  in  value  by  its  location,  by  its  proximity 
to  public  waters,  and  by  the  beauty  or  grandeur  of  the  sur- 
rounding scenery.  In  the  selection  of  a  farm  upon  which  the 
proprietor  designed  to  reside,  thousands  of  dollars  have  been 
paid  for  that  which  does  not  add  one  iota  to  its  productive 
qualities,  but  in  consideration  of  its  contiguity  to  a  lake,  a 
river,  or  a  cascade.  Many  farms  have  been  sold  on  the  Hudson 
river,  and  on  the  many  beautiful  lakes  in  the  state,  for  seve- 
ral hundred  dollars  per  acre,  which,  in  other  locations  with 
the  same  fertility  of  soil,  would  not  bring  one-fourth  of  the 
money.  Mere  utility  constitutes  but  a  small  portion  of  that 
which  enters  into  the  value  of  every  thing  used  by  man. 
Beauty  often,  rather  than  utility,  fixes  the  standard  of  value. 
A  horse,  a  carriage,  a  building — every  thing  for  the  use  of 
man — is  materially  enhanced  in  pecuniary  value  by  its  adapt- 
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ation  to  please  the  eye  and  gratify  the  taste.  Moreover,  as  a 
community  rises  in  the  scale  of  civilization  and  refinement, 
more  and  more  prominence  is  given  to  the  beautiful,  and  less 
to  the  merely  useful — more  is  paid  for  the  gratification  of 
the  ideal,  and  less  for  the  gratification  of  the  sensual.  In- 
deed, a  fine  painting  by  a  master,  of  the  landscape  which  is 
destroyed  by  the  defendant,  would  be  valued  in  dollars  by  its 
thousands.  (4)  The  referee  has  found  in  this  case  that 
the  trees,  if  permitted  to  grow,  will  materially  reduce  the 
value  of  the  plaintiff's  farm,  and  the  finding  is  well  sus- 
tained by  the  evidence. 

VII.  The  plaintiff  suffering  special  injury  from  the  wrong- 
ful acts  of  the  defendant,  it  is  submitted  that  it  comes  within 
the  most  obvious  principles  of  the  jurisdiction  of  a  court  of 
equity,  to  restrain  him  from  continuing  the  injury.  (1.)  The 
defendant  is  a  wrongdoer  and  trespasser  upon  the  public 
property.  (2.)  His  wrongful  acts,  if  continued,  will  injure 
materially  the  property  of  the  plaintiff,  lessen  its  value  for 
sale,  and  the  enjoyment  of  it  while  it  continues  his  own. 
(3.)  It  is  therefore  a  special  injury  in  consequence  of  a  wrong- 
ful act  to  a  public  right.  It  is  not  perceived  why  it  does  not 
come  directly  within  the  cases  where  an  action  on  the  case 
for  damages — when  that  will  afford  adequate  relief — can  be 
sustained ;  and  when  an  action  for  damages  will  not  afford 
adequate  relief,  as  in  this  case,  a  remedy  by  injunction  will 
be  granted.  (7  GoweUy  609.  8  Paige,  351.  9  id.  575. 
3  Sand/.  120.)  (4.)  Suppose  a  person,  without  right,  should 
erect  in  front  of  some  one  of  the  beautiful  residences  upon 
the  Hudson  river,  or  upon  Otsego  or  Seneca  lakes,  a  high 
fence,  or  some  other  obstruction,  shutting  out  entirely  from 
the  mansion  the  view  of  the  water,  will  it  be  claimed  that 
the  proprietor  would  have  no  remedy  in  a  court  of  justice  ? 

YIII.  It  is  also  submitted  that  the  principle  upon  which 
we  claim  to  sustain  the  decision  of  the  referee  in  this  case  is 
not  new,  but  is  established  by  repeated  adjudications^  (1.)  In 
the  case  of  Corning  et  al.  v.  Lawrence,  an  injunction  was 
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granted  to  restrain  a  defendant  from  obstructing  a  street  in 
the  city  of  New  York,  by  building  a  house  upon  it.  As 
there  was  a  special  injury  to  the  plaintiffs,  by  affecting  the 
enjoyment  of  their  property  in  the  vicinity,  and  the  value  of 
it,  it  was  held  that  the  plaintiffs  were  entitled  to  the  injunc- 
tion. In  Oady  v.  Conger ,  (19  N,  Y.  Rep,  256,)  it  was  held, 
that  where  there  was  no  municipal  corporation  to  assert  the 
general  right  of  the  public,  an  individual  proprietor  of  land 
fronting  on  a  pubUc  green  might  maintain  an  action  to  pre- 
vent its  perversion  from  its  public  uses.  The  learned  judge 
who  gave  the  opinion  of  the  court,  held  that  where  a  dedica- 
tion is  made  of  a  public  green  or  park,  individuals  are  in- 
vited to  build,  improve,  and  make  other  arrangements  of  life 
and  business  in  reference  to  such  public  rights ;  and  the  rights 
thus  resulting  to  individuals  may  be  enforced  by  them.  So 
in  the  case  at  bar,  if  we  assume  that  upon  the  sale  of  the 
lands  aroimd  this  lake,  the  lake  itself  was  reserved  for  public 
uses,  the  land  was  purchased  with  a  view  to  such  uses,  and 
no  mere  trespasser  should  be  allowed  to  pervert  any  portion 
of  it  from  such  public  uses.  {See  also  22  Wendell^  473 ; 
8  Paige,  351 ;  9  id.  575 ;  3  Sandf.  126 ;  4  id.  502 ;  2  Barh. 
8.  a  B.  577;  2  John.  Oh.  162.)  In  the  case  of  Gady  v. 
Conger  J  it  was  the  view  mainly  to  be  affected.  That  was 
not  so  strong  a  case  as  this,  for  in  that  case  there  was  no  di- 
rect obstruction  to  the  view,  but  a  building  was  proposed  to 
be  placed  upon  the  green,  injuring  its  appearance.  The  in- 
jury was  in  nowise  as  direct  as  in  the  case  at  bar.  (2.)  If 
the  defendant  had  kept  up  a  nuisance,  even  on  his  own  land, 
offensive  to  the  smeU,  no  one  would  claim  that  the  plaintiff 
could  not  restrain  him.  It  is  not  perceived  why  a  nuisance 
offensive  to  the  sight  should  be  treated  more  tenderly.  (8 
Paige,  351.  9  id.  575.)  (3.)  It  is  conceded,  however,  that 
an  action  does  not  lie  for  placing  an  obstruction  to  the  pros- 
pect of  another  upon  one's  own  premises.  It  was  so  held 
in  a  case  cited  in  Aldred'a  case,  (9  Coke,  57;)  still  the  great 
value  to  a  home  of  a  fair  prospect  was  there  recognized.    So 
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in  Atty.  Oen.  v.  Doughty ,  (2  Veaey,  sen.  453^)  the  right  to 
restrain  by  injunction  the  obstruction  of  a  prospect,  in  some 
oases,  is  clearly  recognized. 

Campbell,  J.  The  rights  of  the  parties  in  this  action  de- 
pend on  the  decision  of  the  question  of  ownership  of  the  land 
on  which  the  defendant  planted  the  trees.  The  plaintiff 
claims  that  the  title  is  in  him,  or  if  not  in  him,  then  in  the 
people  of  the  state.  The  defendant  insists  that  he  is  the 
owner,  and  as  such  had  perfect  right  to  use  it  as  he  has  done, 
and  to  plant  trees  thereon,  even  though  in  their  future  growth 
they  should  in  some  degree  obstruct  the  plaintiff's  view  of 
that  beautiful  lake  of  Cazenovia.  This  lake  is  about  five 
miles  long,  and  three-fourths  of  a  mile  wide,  has  no  current 
and  no  main  inlet.  The  land  lying  along  its  shores  is  mostly 
improved,  and  used  as  farming  land.  Elegant  mansions  have 
been  erected,  and  the  region  of  country  is  healthy  and  beau- 
tiful. But  this  lake,  in  my  judgment,  is  in  no  l^al  or  just 
sense  of  the  term  navigable  water.  It  is  not,  in  the  language 
of  Lord  Hale,  a  highway  "  for  a  man,  or  goods,  or  both,  from 
one  inland  town  to  another.''  It  is  too  small  to  be  of  any 
practical  use  in  navigation,  except  it  were  as  a  connecting 
link  of  some  internal  improvement.  The  state  took  no  no- 
tice of  its  existence  in  the  patent  granted  to  Edwards.  The 
northern  line  of  that  patent  crossed  the  lake  north  of  the  land 
in  dispute,  and  this  land  was  embraced  within  the  bounda- 
ries of  the  grant.  There  is  no  restriction  or  exception  of  the 
lake,  no  reference  to  it,  no  reservation  of  the  water  or  land 
under  water.  The  grant  under  that  patent  carried  the  south- 
em  portion  of  this  lake  as  completely  to  Edwards  as  the  pa- 
tent to  Zephaniah  Piatt  passed  to  him  the  title  to  a  portion 
of  the  Saranac  river.  {See  People  v.  PhMy  17  John,  195.) 
The  defendant  derives  his  title  remotely  from  John  LinUaen, 
one  of  the  grantees  of  Edwards  the  patentee,  and  his  prem- 
ises, in  that  deed,  dated  in  1804,  as  well  as  in  the  subsequent 
deedS)  are  bounded  on  the  west  and  south  by  the  lake  and 
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outlet  thereof.  Under  these  deeds  the  premises  of  the  de* 
fendant  have  been  held  and  possessed,  and  for  nearly  forty 
years  past  by  the  defendant  and  his  father.  Under  these 
deeds  the  title  of  the  defendant  extends  ^^  usque  ad  medium 
Jilum  aqtuB."'  It  was  not  a  limited  gra/at  The  premises 
of  the  defendant  are  not  bounded  on  the  west  by  the  hank 
of  the  lake,  but  are  bounded  by  the  lake  itself.  There  is  no 
intent  manifested  on  the  face  of  the  deed  of  the  grantor  to 
restrict  his  grant.  The  deed  would  have  the  usual  legal  ef- 
fect, and  as  an  appurt^iance  would  carry  along  the  land  un- 
der water  to  the  center ;  at  all  events,  it  would  carry  the  right 
to  the  land  filled  in,  where  the  water  was  shallow,  immedi- 
ately in  front  of  the  defendant's  premises.  {See  opinion  of 
Walworth,  chancellor^  as  to  boundaries.  Canal  Appraisers 
V.  The  People,  17  Wend.  599.)  In  my  judgment,  under 
this  view  of  the  case,  the  defendant  is  the  unqualified  legal 
owner  of  the  premises. 

But  taking  another  view,  and  assuming  that  this  lake  is 
navigable  water,  and  that  the  title  to  the  land  under  water 
did  not  pass  under  the  patent  to  Edwards,  but  was  reserved 
by  the  state,  then  how  stands  this  action  ?  In  such  cases, 
how  does  the  state  hold  the  title  where  it  has  sold  and  con- 
veyed away  all  the  land  bounded  by  the  lake  or  river,  and 
where  the  riparian  proprietors  stand  face  to  face  with  their 
feet  touching  the  outer  edge  of  the  water  ?  ^^  It  is,"  says 
Chancellor  Kent,  (3  Com.  545, 9th  ed.)  ^^a  settled  principle  in 
the  English  law,  that  the  right  of  soil  of  owners  of  land 
bounded  by  the  sea  or  on  navigable  rivers,  where  the  tide 
ebbs  and  flows,  extends  to  high  water  mark ;  and  the  shore 
below  common  but  not  extraordinary  high  water  mark  be- 
longs to  the  state  as  trustee  for  the  public.''  It  may  be  ad- 
ded that  in  New  York,  the  state  long  ago,  and  immediately 
after  the  revolutionary  war,  declared  herself  also  a  trustee  for 
the  owner  of  the  adjacent  lands.  By  our  present  statute  the 
commissioners  of  the  land  office  may  grant  land  under  navi- 
gable lakes  and  rivers,  when  necessary  for  commerce  or  proper 
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for  the  purpose  of  beneficial  enjoyment  of  the  same  by  the 
adjacent  owner ;  ^'  but  n9  such  grant  shall  be  made  to  any 
person  other  than  the  proprietor  of  the  adjacent  lands,  and 
any  such  grant  that  shall  be  made  to  any  other  person  shall 
be  void/'  (1  B.  S.  5th  ed.  552.)  The  state  then  is  trustee 
for  the  public  of  the  land  under  water  in  navigable  lakes  and 
rivers,  so  as  to  protect  navigation  and  prevent  hindrances  or 
obstructions ;  on  the  other  hand  she  declares  herself  trustee 
for  the  riparian  proprietor,  and  that  grants  are  to  be  made  to 
him  alone,  and  that  they  will  be  made  not  only  for  purposes 
of  commerce,  but  when  proper  for  the  beneficial  enjoyment 
of  his  adjacent  lands.  Then  when  the  proper  and  constituted 
authorities  of  the  state  proceeded  to  deepen  the  outlet  of  the 
lake,  and  deposited  the  stones  and  earth  that  were  removed, 
in  the  shallow  water  in  front  of  and  adjacent  to  the  defend- 
ant's premises,  it  was  a  visible  and  public  declaration  that 
this  portion  of  the  lake  could  no  longer  be  used  for  naviga- 
tion. The  defendant  entered  into  possession,  and  the  trus- 
teeship of  the  state,  both  for  the  public  and  the  riparian 
proprietor,  was  virtually  at  an  end.  It  is  true  that  no  formal 
grant  was  made  to  the  defendant.  But  the  land  became  em- 
inently proper,  and  not  only  proper  but  necessary,  for  the 
beneficial  enjoyment  of  his  adjacent  premises.  There  arose, 
if  not  a  l^al  at  least  a  strong  equitable  title,  which,  coupled 
with  actual  possession,  no  ohe  except  the  state  herself  should 
be  allowed  to  dispute.  I  cannot  agree  with  the  able  and 
learned  referee  who  tried  this  case,  that  the  land  remained  a 
highway.  Under  the  civil  law  it  is  very  likely  it  would  have 
been  so,  but  not  under  the  common  law.  "In  the  civil  law 
the  banks  of  public  rivers,  and  the  sea  shore,  were  held  to  be 
public."  (3  KerU'a  Com.  543.)  At  this  day,  men  and  horses 
may  be  seen  on  the  banks  of  the  Bhine  towing  boats  up  its 
oft  rapid  waters,  following  in  paths  which  have  been  thus 
trod  for  ages,  and  protected  under  customs  and  laws  which 
had  their  origin  in  remote  centuries,  when,  before  the  Chris- 
tian era,  the  legions  of  Julius  CaBsar  pitched  their  tents,  and 
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built  their  towns,  and  flaunted  the  yictorions  Boman  eagles 
in  the  vallies  and  on  the  hills  whfth  adjoin  and  bound  that 
beautiful  river.  But  such  was  not  the  common  law,  either 
in  England  or  in  this  state.  The  public  here  have  no  high- 
way along  the  mai^in  of  our  navigable  rivers  and  lakes, 
unless  the  same  has  been  acquired  by  express  ^ant  or  pre- 
^ripta.  In  »y  vie,  of  .1  o«,  luA  I  h.^.  l«ea  lu> 
to  take,  the  plaintiff  cannot  maintain  this  action.  If  the  de- 
fendant is  the  legal  owner  of  the  land,  the  plaintiff  is  remed- 
iless ;  if  he  is  the  equitable  owner  in  possession,  then  no 
stranger  can  interfere  with  him. 

This  action  is  brought  on  what  may  be  termed  the  equity 
side  of  the  court.  The  planting  of  the  trees,  and  obstructing 
the  plaintiff's  view  of  the  lake,  may  not  be  neighborly.  Of 
this  I  have  no  knowledge.  Whether  it  is  necessary  or  desir- 
able for  the  protection  of  the  defendant's  property,  or  for  its 
better  enjoyment,  does  not  appear.  These  matters  we  can- 
not regulate.  In  my  opinion  the  judgment  must  be  reversed,^ 
with  costs  to  abide  the  event, 

Pabkeb,  J.  concurred. 

Balcom,  J.  dissented. 

[Bbooms  Gbnbbal  Tbbm,  January  28, 1862.    Baicom,  Oampbdl  and  Par- 
ker.  Justices.] 
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Batnob  and  others,  appeUatUs,  vs.  Bobinson  and  others, 

respondents. 

J.  B.,  the  son  and  administrator  of  B.  B.  deceased,  presented  a  petition  to  the 
surrogate,  alleging  that  D.  B.  was  indebted  to  him,  in  his  lifetime,  and  at 
the  time  of  his  death,  in  the  sum  of  $8000,  for  work  and  labor,  and  also  for 
cutting  and  drawing  flre  wood  for  the  use  of  the  wife  of  the  intestate,  (the 
mother  of  J.  B.,)  and  for  supplying  her  with  vegetables  and  waiting  and  at- 
tending upon  her  necessities  during  a  period  of  26  years ;  she  during  that 
time  living  alone  and  being  deserted  by  her  husband ;  that  such  services 
were  rendered,  and  the  labor  performed,  under  the  expectation  and  upon 
the  promise  of  the  intestate  that  he  would  devise  to  J.  B.  his  homestead 
farm,  and  certain  meadow  land ;  that  B.  B.  died  intestate  leaving  other  per- 
sons besides  the  petitioner,  entitled  to  share  the  lands.  The  petitioner 
prayed  that  he  might  be  allowed  to  prove  his  claim,  and  retain  the  amount 
thereof  out  of  tho  personal  eetate  in  his  hands.  It  appeared  upon  the  hear- 
ing that  the  services  were  rendered  during  a  period  of  more  than  26  years  -, 
that  no  account  had  ever  been  kept  of  what  was  done ;  of  who  did  it ;  or  of 
what  was  furnished ;  or  of  the  time  when.  And  no  account  was  ever  ren- 
dered to  B.  B.  in  his  lifetime ;  vid  thero  was  nothing  to  show  that  he  was 
ever  aware  that  he  was  under  any  obligation  to  compensate  J.  B.  by  a  de- 
vise of  the  land. 

IfeJd  that  the  presentation  of  such  a  demand,  for  the  first  time,  after  the  de- 
cease of  B.  B.,  was  calculated  to  awaken  some  suspicion  as  to  its  validity, 
and  to  demand  clear  and  unequivocal  evidence  of  its  truth. 

That  nothing  short  of  this  would  satisfy  the  simplest  demands  of  Justice  and 
good  faith. 

That  to  justify  the  allowance  of  the  claim,  it  was  indispensable  that  the  proof 
should  establish  a  contract  to  pay  for  the  services  rendered  to  the  wife  of 
B.  B.  by  a  devise  of  the  land.  That  it  could  not  be  upheld  upon  any  other 
ground ;  and  if  the  proof  fell  short  of  establishing  such  a  contract,  or  a  mu- 
tual understanding  to  that  effect,  that  the  claim  could  not  be  allowed : 
1.  Because  such  was  the  claim  in  the  petition  of  J.  B.,  which  alleged  a  8pe> 
cial  contract  to  pay  for  the  services  by  a  devise  of  the  land ;  2.  If  there  was 
no  special  contract,  or  mutual  understanding,  to  make  compensation  in  a 
particular  way,  and  at  a  Aiture  time,  to  wit,  by  a  devise  of  the  lands  to  take 
effect  upon  the  death  of  the  promissor,  then  the  remuneration  for  the  serv- 
ices was  payable  presently,  and  the  claim,  or  most  of  it,  was  barred  by  the 
statute  of  limitations. 

Loose  declarations  of  an  intestate  that  he  intended  his  son  should  have  the 
Harm  of  the  former ;  that  it  would  all  be  his  (the  son's ;)  and  that  he  in- 
tended to  give  it  to  the  son ;  JuHd  insufficient  to  authorize  the  court  to  infer 
an  agreemeni,  on  the  part  of  the  intestate,  to  devise  the  fkrm  to  the  son,  as 
a  rernxmeration  for  personal  services. 
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APPEAL  firom  a  decree  of  the  surrogate  of  the  oountj  of 
Suffolk,  allowing  the  claim  of  Jonathan  Bobinson  against 
the  estate  of  David  Bobinson,  deceased,  for  personal  services, 
to  the  amount  of  ^1250. 

WiUiam  Wickhaniy  for  the  appellants. 

Oeorge  Miller,  for  the  respondents. 

By  the  Courts  Bbown,  J.  Jonathan  BoUnson,  the  re- 
spondent, is  one  of  the  administrators  of  his  late  father,  Da- 
vid Bobinson,  deceased,  and  as  such,  presented  his  petition  to 
the  surrogate  of  the  county  of  Suffolk,  alleging  that  the  in- 
testate was  justly  indebted  to  him  in  his  lifetime,  and  at  the 
time  of  his  death,  in  the  sum  of  ^3000,  for  work  and  labor, 
and  also  for  cutting  and  hauling  wood  and  cutting  it  up  at 
the  door,  and  carrying  it  into  the  house,  for  the  use  of  the 
wife  of  the  intestate,  (the  mother  of  the  respondent,)  and  for 
supplying  her  with  v^tables  and  waiting  and  attending  up- 
on her  necessities  during  a  period  of  25  years,  she  during  that 
time  living  alone  and  being  deserted  by  her  husband.  That 
such  services  were  rendered,  and  the  labor  performed,  under 
the  expectation  and  upon  the  promise  of  the  intestate  that 
he  would  devise  to  the  respondent  Jonathan  Bobinson  his 
homestead  farm  of  the  value  of  ^4000,  and  a  tract  of  meadow 
of  the  value  of  ^600,  upon  Moriche's  Island,  in  the  county  of 
Suffolk.  That  he  died  intestate  seised  of  the  said  farm  and 
lands,  leaving  other  persons  entitled  to  share  the  lands,  as 
well  as  himself  He  prayed  for  the  usual  process,  to  the  end 
that  he  might  prove  his  claim  and  retain  the  amount  thereof 
out  of  the  personal  estate  in  his  hands.  At  the  return  day 
of  the  citation  the  children  and  next  of  kin  appeared  before 
the  surrogate  and  denied  the  existence  of  the  claim,  and  also 
set  up  the  statute  of  limitations  as  a  bar  to  the  recovery 
thereof.  Testimony  was  taken  and  the  cause  heard  at  length 
by  the  surrogate,  who  made  his  decree  awarding  the  peti- 
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ibner  ttfOa  year  for  25  yeans' Bervioes  ($1250  in  all)ret- 
d0r$d  the  fether  and  mother,  npon  the  ground  that  it  was 
IViri^aUy  undfienstood  the  son  shonld  receive  compensation  fay 
a  devise  of  the  homestead  farm. 

The  proof  shows  that  the  farm  consisted  of  500  or  600 
acres  of  land  with  50  or  60  acres  cleared,  the  residue  being 
in  wood.  That  the  respondent  Jonathan  Bobinson  had  the 
use  of  it  during  the  period,  or  for  a  lai^  part  of  the  period 
of  time  for  which  the  services  were  claimed.  The  father  and 
mother  Uyed  in  a  state  of  separation ;  she  occupying  a  small 
dwelling  house  upon  the  £surm,  about  80  rods  from  the  resi- 
dence of  the  respondent ;  her  children,  I  assume,  having  mar- 
tied  and  moved  away.  How  or  where  the  husband  lived,  in 
ti&e  meantime,  does  not  exactly  appear,  further  than  that  he 
remained  in  the  same  neighborhood,  and  was  occasionally  at 
his  son's.  The  services  and  necessaries  famished  the  mother 
consisted  of  cutting  and  preparing  fuel  for  her  fire  by  some 
of  the  sons  of  the  respondent.  Some  one  of  the  respondent's 
daughters  also  milking  the  cow  and  baking  and  washing  for 
her,:  while  one  of  the  sons  usually  slept  in  the  house  at  night. 
Similar  services  were  also  sometimes  rendered  her  by  her 
married  daughters.  She  was  furnished  from  time  to  time 
with  some  garden  vegetables  for  her  table,  and  a  few  quarts 
of  com,  occasionally,  to  feed  10  or  12  fowls  which  she  kept 
around  her  house.  The  respondent  says  he  once  bought  a  bar- 
rel of  flour  for  her,  and  paid  for  it,  and  bought  her  necessaries 
a  number  of  times  at  the  stores  for  her,  and  paid  for  them 
himself.  It  also  appears  that  during  the  time,  he  cut  from 
the  farm  or  land  of  the  intestate  cord-wood,  from  time  to 
time,  which  the  respondent  says  he  paid  him  for.  There  was 
also  some  slight  evidence  that  he  did  some  business  for  his 
father,  but  what  it  was  does  not  appear.  Indeed  the  fisither 
aeems  to  have  had  no  business  of  any  consequence,  and  the 
surrogate,  in  tendering  his  decree,  seems  very  properly  to 
have  regarded  this  part  of  the  case  as  of  no  moment,  and  the 
services  of  little  or  no  value.    The  claim,  in  its  most  &vora» 
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ble  aspecty  is  certainlj  a  resry  noyel  one^  atta&cM  "by  .euoomr 
Btanoes  mnuaal^  if  not  in  some  respeots  onnatoral.  For  the 
services  were  those  acts  of  kindness  and  affectionate  regard 
which  most  sons  wonld  have  been  happy  to  have  rendered  to 
an  i^d  and  lone  mother.  Besides^  they  were  for  the  most 
part  the  services  of  her  grandchildren,  the  respondent's  sons 
and  daughters,  and  it  is  said,  in  the  testimony,  the  intestate 
never  paid  them  any  thing.  In  the  absence  of  an  express 
promise,  it  woold  be  difficult  to  imply  an  assumpsit  from  acts 
performed  under  such  circumstances.  (  WiUiams  v.  Sutch' 
inaon,  3  Cowen^  312.)  But  this  is  not  all.  The  services 
were  rendered  during  a  period  of  more  than  25  years.  No 
account  was  ever  kept  of  what  was  done,  of  who  did  it,  or  of 
what  was  furnished,  or  of  the  time  when.  No  account  was 
ever  rendered  to  the  intestate  in  his  life,  and  there  is  nothing 
to  show  he  was  ever  aware  that  he  was  under  any  duty  or 
obligation  whatever  to  compensate  his  son  for  these  things 
by  a  devise  of  the  &rm.  The  presentation  of  such  a  demand, 
for  the  first  time,  after  the  decease  of  the  alleged  debtor,  and 
when  his  Hps  are  forever  closed  against  all  defeoee  and  ex- 
planation, is  calculated  to  awaken  some  iuspidon  as .  to  its 
validity,  and  to  demand  clear  and  unequivocal  evidence  of 
its  truth.  Nothing  short  of  this  will  satisfy  the  simplest  de-^ 
mands  of  justice  and  good  £uth.  The  courts  have  gone  quite 
£ur  enough  in  &vor  of  this  class  of  daims-— farther,  I  tiiink, 
than  can  be  justified  by  reason  or  strict  legal  principles.  To 
sustain  the  decree  made  by  the  surrogate,  it  is  indispensable 
that  the  proof  should  establish  a  contract  to  pay  for  the  serv- 
ices rendered  the  mother,  by  a  devise  of  the  land.  It  can- 
not be  upheld  upon  any  other  ground,  and  if  the  proof  fiJls 
short  of  establishing  such  a  contract,  or  a  mutual  under- 
standing to  that  effect,  the  claim,  or  the  principal  part  of  it, 
must  &U  to  the  ground.  (Martin  v.  Wrights  AdrnWa^  13 
Wend.  460,  and  the  casta  there  referred  to.)  Because, 
Istb  Buch  is  the  claim  in  the  petition  of  the  respondent.  He 
alleges  a  special  contract  to  pay  by  a  devise  (tf  the  fium,  and 
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although  npon  the  failure  to  devise  by  will,  the  amoimt  of  the 
recoyeiy  is  to  be  measured  as  in  an  action  npon  a  quantum 
meruit,  still  the  foundation  of  the  recovery  is  the  special  con- 
tract and  its  subsequent  breach.  2d.  If  there  was  no  special 
contract,  or  mutual  understanding,  to  make  compensation  in 
a  given  way,  and  at  a  future  time,  to  wit,  by  the  devise  of 
the  lands  to  take  effect  upon  the  death  of  the  bargainor  or 
party  contracting  to  make  the  devise,  then  the  remuneration 
for  the  services  was  payable  presently,  and  the  claim,  or  the 
most  part  of  it,  is  barred  by  the  statute  of  limitations.  The 
contract — a  valid  subsisting  contract — to  make  the  devise 
of  the  farm  in  consideration  of  the  services  rendered,  must 
be  made  out  affirmatively  by  the  proof,  or  the  decree  cannot 
be  upheld* 

It  is  another  circumstance  worthy  of  notice,  that  no  wit- 
ness was  examined  who  was  present  when  any  such  agree- 
ment was  made.  It  is  not  pretended  that  it  was  reduced  to 
writing,  and  no  one  ever  heard  the  parties  engaged  in  any 
treaty  concerning  it.  If  it  exists,  it  is  to  be  inferred  from 
the  declarations  of  the  intestate  proved  upon  the  hearing. 
The  times  at  which  most  of  these  declarations  were  made  are 
not  given.  If  they  were  made  after  most  of  the  pretended 
services  were  rendered,  and  towards  the  close  of  the  intes- 
tate's life,  their  effect  to  make  out  the  agreement  would  be 
materially  diminished.  I  now  proceed  to  ascertain  what  they 
are.  David  Bobinson,  a  son  of  the  respondent,  heard  his 
grandfather,  after  telling  him,  the  witness,  to  take  good  care 
of  things,  say,  ^'  it  would  soon  all  be  father's ;  I  intend  to 
give  it  to  your  father,  and  it  will  eventuaUy  be  yours  and 
your  brothers.  This  he  said  in  relation  to  keeping  cattle 
off  the  sprouts.  I  have  heard  him  say  father,  when  he  had 
the  farm,  would  have  enough  to  pay  him  for  his  work  he  had 
done  for  him — services  he  had  performed."  Lester  Bobin- 
son, another  son  of  the  respondent,  testified :  "  I  had  a  con- 
versation with  my  grandfather  about  working  there,  a  great 
many  times ;  he  never  paid  me ;  said  my  father  would  have 
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the  place  for  the  labor  he  was  performing ;  told  me  that,  a 
great  many  times ;  told  me,  a  great  many  times,  he  had  willed 
it  to  my  &ther ;  told  me  he  would  certamly  have  the  place." 
Olark  Bobinson,  another  son  of  the  respondent,  after  describ- 
ing the  work  done  and  manure  put  by  his  father  upon  the 
fsurm,  said :  '^I  have  talked  with  my  grandfather  about  this 
work  and  the  pay  for  it.  The  last  time  I  saw  him,  before  he 
died,  he  told  me  he  should  give  father  the  home  place.''  Joel 
Bobinson,  a  witness  for  the  respondent,  proved  the  fact  of 
the  intestate  haying  made  several  wills,  in  which  he  gave  the 
homestead  farm  to  the  respondent,  one  of  which  he  destroyed 
in  the  witness'  presence,  a  short  time,  four  or  six  months, 
before  his  death.  '^  Heard  him  say  he  meant  Jonathan  should 
have  the  homestead :  this  wais  when  he  came  to  have  the  writ- 
ing done."  Beulah  Terry,  a  daughter  of  the  respondent, 
^' heard  him  (grandfather)  say  he  would  pay  us  for  all  what 
we  had  done ;  and  that  he  would  give  father  the  place  from 
the  south  end  to  the  Peconic  river  and  meadow."  Esther 
Benjamin,  another  daughter  of  the  respondent,  heard  her 
grandfather  say,  '^  We  should  all  be  paid  for  what  we  had 
done.  He  should  give  us  the  home  place  and  the  meadow." 
It  was  also  proved,  that  upon  one  occasion  the  old  gentleman 
said  to  the  respondent,  ^Hhat  some  of  the  girls  wanted  him 
to  get  a  receipt  from  him,  or  he  would  bring  in  a  bill  of 
$3000,  and  get  it,  and  the  respondent  replied,  he  would  not 
give  the  receipt  unless  the  intestate  gave  him  a  deed."  This 
is  substantially  the  testimony  on  the  part  of  the  respondent, 
with  the  exception  of  his  own  evidence,  to  which  I  shall  re- 
fer, presently.  It  proves  the  recognition  by  the  intestate  of 
some  services  rendered  and  expenses  incurred  by  the  respond- 
ent, for  which  he  was  entitied  to  some  remuneration ;  and 
they  are  also  evidence  of  an  intention  to  devise  the  farm  to 
him  by  will.  But  they  come  very  far  short  of  proving  a  con- 
tract upon  the  faith  of  which  the  services  were  rendered  and 
the  necessaries  furnished,  by  which  the  intestate  was  bound 
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to  dsvise  the  Arm  witii  the  meadow  la&d  to  the  reBpondeiit 
as  a  remuneration  therefor. 

Evidence  was  given  on  the  part  of  the  appellants  which 
mnst  not  be  overlooked.  John  Baynor  heard  David  BoUn- 
8on,  Hie  intestate,  say  to  Jonathan,  the  respondent,  '^  he  had 
made  proposals  if  he  wonld  do  so  and  so,  he  conld  occupy  a 
portion  of  the  jdace.  He  was  to  take  care  of  his  mother  and 
pay  the  rates.  He  said,  if  you  don't  do  it  I  shall  use  other 
means.  Jonathan  made  no  reply.  This  was  15  years  ago.'' 
Buth  Baynor  testified  to  thesame  fact,  with  this  addition,  that 
David  said,  ^^  when  there  is  a  barrel  of  flour  wanted  I  have 
got  it,>  and  when  there  is  fish  wanted  I  have  got  thaV  It 
is  to  be  remembered,  in  this  connection,  that  a  single  barrel 
of  flour  is  all  Jonathan  claims  to  have  furnished  hb  mother 
during  the  entire  25  years.  Bouker  Bobinson,  a  witness, 
'^  was  present  at  a  conversation  between  Jonathan  and  the  old 
man,  who  said  to.  Jonathan. he  believed  he  had  a  bill  against 
faim,  and  if  he  had  he  wanted  to  know  it.  Jonathan  said  a 
number  of  times  over  he  hadn't  any  daims,  and  fiEither  (the 
old  gentieman)  said  he  had  agreed  to  support  the  old  lady 
and  pay  the  taxes  on  the  place,  and  if  be  had  any  charges 
against  him  he  wanted  to  know  it  Jonathan  made  no  reply." 
Similar  testimony  was  given  by  other  witnesses.  Jonathan 
Dayton,  another  witness,  had  a  conversation  with  Jonathan 
less  than  a  year  before  the  old  man's  death,  when  he  told 
him  the  old  man  had  destroyed  his  will.  He  says,  '^  I  told 
him  I  heard  he  had  a  bill  against  the  old  man  for  $9000, 
and  when  the  old  man  died  he  intended  to  fetch  it  in.  He 
said  it  was  as  big  a  lie  as  ever  was  told*  They  were  making 
all  this  up  to  hinder  the  old  man  firom  giving  me  his  prop- 
erty." At  this  stage  of  the  case  the  respondent  recalled  Da- 
vid Bobinson,  and  as  his  evidence  corroborates  that  of  the 
respondent  himiself,  I  will  quote  a  part  of  it.  ^^  Father,"  he 
says,  ''bought  3000  bushels  of  ashes  and  put  on  the  farm. 
All  tibe  fjinning  he  ever  did  there  did  not  pay  expenses.  He 
told  grand&ther  he  did  not  want  to  stay  there,  and  grand- 
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&iher  pronuBed  to  give  bim  the  place^  and  said  if  ytm  Btqf 
hare  a  few  years  longer  the  place  will  be  yoniB.''  In  gub* 
stanoe,  ibe  testdmony  of  tbe  respondent  is  to  tbe  same  efiecfc 
After  stating  the  one  barrel  of  flonr  be  famished  his  motheri 
and  some  necessaries  bought  at  the  store,  and  the  services  of 
bis  daughters  and  sons  to  their  grandmother,  he  says :  ''I 
never  knew  my  father  make  any  compensation  to  my  children 
for  their  services.  Father  cultivated  the  best  portion  of  the 
fann.  Afteo^  he  went  over  the  river,  be  never  porobased  any 
ashes ;  the  lots  he  put  bis  yard  manure  on.  He  cropped 
them  until  he  cropped  them  all  out,  and  then  gave  it  up  to 
me,  and  told  me  if  I  would  manure  it  I  might  have  tbe  crop. 
He  said  if  I  would  stay  there  I  should  have  the  fiurm.  Said 
tbe  girls  sbouldnH  bare  a  foot  of  it ;  and  when  they  per- 
suaded bim  to  destroy  his  last  will  be  repeated  it,  and  said 
he  would  give  it  to  me.  I  told  bim  he  was  an  old  man,  and 
be  ought  to  make  bis  wilL  He  said  he  would.  He  told  me 
to  go  to  Joel's  and  get  the  will  written.  I  said  no,  be  must 
go,  and  could  have  one  of  the  boys."  He  says  he  did  bis  fii- 
ther's  business  for  thirty  years,  but  does  not  say  what  it  was; 
and  makes  complaint  that  he  expended  money  for  manure 
put  upon  the  farm  which  he  never  realized  by  any  adequate 
retunt  What  is  worthy  pf  note  in  }m  evidenoQiis,  ijhat  be 
mentions  no  contract  or  agreement  or  understanding  by  which 
be  was  to  have  the  &nn  for  the  services  rendered  and  arti*- 
cles  ftunished  his  mother.  He  does  not  refer  to  any  language 
or  conversation  with  bis  &ther  from  which  we  can  infer  a 
promise  to  devise  the  farm  as  a  compensation  for  what  he  had 
done.  But,  on  the  other  band,  be  says  his  father  told  him 
if  be  would  manure  the  farm  and  stay  there  he  should  have 
it,  and  the  girls  should  not  have  a  foot  of  it.  I  have  said  I 
thought  it  hardly  possible  to  infer  an  obligation  on  tbe  part 
of  the  fetber  from  the  nature  of  the  services  rendered  by  the 
son  and  his  children  to  his  mother ;  and  I  think  it  stiU  more 
difficult  to  infer  any  agreement  to  devise  the  farm  as  a  recQU- 
neration  for  those  services,  from  the  loose  dedaiatioBS  o£  tibe 
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intestate  that  he  intended  Jonathan  should  have  the  fium, 
that  it  wonld  all  be  his,  and  he  intended  to  give  it  to  him ; 
because  Jonathan  was  his  only  son,  and  the  most  likely  per- 
son of  all  others  to  whom  he  would  give  the  land,  and  such 
a  disposition  of  it  was  natural  and  reasonable,  and  the  decla- 
rations  imply  nothing  more  than  an  intention  to  make  his 
son  the  special  object  of  his  bounty,  by  a  devise  of  the  fieurm, 
which  was  already  in  his  possession. 

Without  pursuing  the  inquiry  farther,  I  conclude  that  the 
eyidence  is  insufficient  to  make  out  the  contract  set  out  in 
the  petition  of  the  respondent,  and  if  he  has  rendered  any 
services,  or  furnished  any  supplies  to  his  mother,  for  which 
he  is  entitled  to  recover  upon  an  implied  assumpsit,  his  re- 
oovery  mtiBt  be  limited  to  Buch  as  were  rendered  and  fimiiah- 
ed  within  six  years  next  before  the  death  of  the  intestate. 

The  decree  of  the  surrogate  should  be  reversed. 

[Knros  Gbvisal  Tsbm,  Febniaiy  10, 1862.    JSmatit  Brown  and  Servgham, 
JnstioeB.] 


DtJKHAM  and  Beaoh  vs.  Williams  and  Pabkbb. 

WlMie  the  language  of  an  act  of  the  legislature,  inoorporathig  a  trnnpCko 
company,  is  such  as  to  Test  the  title  to  the  land  over  which  the  road  passeSi 
in  the  company,  it  mnst  neyertheless  be  considered  as  vested  only  for  the 
purposes  of  the  road ;  and  when  the  road  is  abandoned,  the  land  reyerts  to 
the  original  owners. 

Where  premises  conyeyed  by  deed  were  bounded  easterly  by  a  road  or  public 
highway,  without  any  words  indicating  an  intention  to  limit  the  eastern 
boundary  to  the  westerly  line  of  the  road ;  Held  that  the  words  of  the 
grant  included,  by  Ikir  interpretation,  the  one  half  of  the  road  bed. 

And  where  the  grantees,  and  those  claiming  under  them,  had  been  in  the 
actual  possession  of  the  lands  a4Joining  the  road,  under  such  a  deed  of 
oonyeyanoe,  subject  to  the  public  easement  of  the  highway,  for  more  than 
70  yean ;  H  wu  held  that  they  were  in  the  constructlye  if  not  the  actual 
possession  of  the  western  half  of  the  road  bed,  sufficiently  to  enable  them 
to  maintain  trespass  or  ejectment. 
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The  Brooklyii,  Jamaica  and  PlaUniah  tninpike  company  did  not  aognire,  and 
had  no  anthority  to  acquire,  under  their  act  of  incorporationi  any  other 
estate  in  the  lands  taken  for  their  road,  than  an  incorporeal  hereditament, 
or  right  of  passage. 

ACTION  of  ejectment^  inyolving  the  title  to  land  fonning 
part  of  the  road  bed  of  the  Brooklyn,  Jamaica  and  Flat^ 
bush  tompike  road,  nmning  from  the  Brooklyn  (Fulton) 
feny  to  Flatbush,  and  branching  beyond  the  premises  in 
question  to  Jamaica.  The  locus  in  quo  constituted  a  piece 
of  the  road  between  its  western  side  and  centre  Une,  near 
Hanson  place,  within  the  present  limits  of  the  city  of  Brook- 
lyn. The  defendant  Williams  claimed  as  grantee  from  the 
turnpike  company ;  the  plaintiffs,  as  being  the  owners  of  the 
adjoining  premises.  The  plaintifGs  offered  evidence  tending 
to  establish  that,  before  1808,  one  George  Powers  was  in  pos» 
session  of  a  frurm  of  land  embracing  premises  on  the  westerly 
side  of  and  adjoining,  and  bounded  on  the  east  by,  the  road 
in  question,  which  were  conveyed  to  him  by  deeds  from  per- 
sons claiming  from  one  Michael  Bergen,  dated  May  11th, 
1787,  and  recorded  June  14th,  1808,  and  that  by  deeds  and 
devise  from  George  Powers  of  premises  described  as  bounded 
by  the  road,  or  including  any  interest  in  it,  they  had  become 
possessed  of  the  adjoining  premises,  for  convenience  called 
the  '^  Powers  farm ;"  that  the  road  had  been  five  or  six  years 
before  the  trial  discontinued  for  general  travel,  and  that  some 
two  years  before,  the  defendants  had  fenced  in  and  occupied 
the  premises  in  question.  For  the  defendants,  by  their  own 
evidence  and  that  of  the  plaintiffs,  the  following  facts  ap- 
peared :  The  Powers  fieurm  was  originally  granted  by  the 
Dutch  governor  William  Eliefb,  on  behalf  of  their  high  might- 
inesses the  lords  states  general  of  the  United  Netherlands, 
&c.  (the  Dutch  government)  by  patent  dated  February  22d, 
1646,  to  one  Huyck  Aertsen  Van  Bossum,  whose  patent  was 
confirmed  by  the  English  governor  Bichard  Nicholls,  June 
21st,  1667,  to  Albert  GomeUssen,  the  next  proprietor  under 
Yan  Bossum's  patent,  from  whom  the  title  was  transmitted 
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to  IGohael  Bergen^  mentioned  in  the  plaintiff ^s  evidence. 
Before  1646^  cuid  at  least  twenty  jear^  before  the  Dutch  sur- 
rendered their  New  Netherlands  colony  to  the  Englidi,  in 
1664,  the  road  in  question,  opposite  the  Powers  farm,  identi- 
cal with  the  road  as  last  in  existence,  had  been  laid  out,  and 
was  in  use  as  such ;  it  appearing  that  it  had  been  from  the 
earliest  settlement  of  the  country  the  road  between  Brooklyn 
and  Flatbush,  which  was  settled  as  early  as  1634,  and  Flat- 
lands  settled  in  1636 ;  and  that  in  fact  it  had  been  an  old 
Indian  path  before  it  became  a  highway.  It  is  mentioned 
in  patents  fixmi  Governor  8tuyvesant  to  premises  on  either 
side  of  and  near  the  Powers  farm,  as  early  as  1654,  1655, 
1656  and  1658,  as  the  ^^  great  road,"  ^Hhe  public  highway," 
and  ''the  highway."  In  1654,  the  Dutch  church  at  Flat- 
bush,  in  1662,  that  at  Flatlands,  and  in  1666,  that  at 
Brooklyn,  were  buUt  all  on  and  with  reference  to  this  road, 
which  was  used  till  their  churches  were  btiilt,  by  the  people 
of  Flatlands  and  Brooklyn,  in  going  to  and  returning  from 
diurch  at  Flatbush,  which,  until  1786,  when  Brooklyn  took 
its  place,  w|ui  the  county  town  of  and  most  considerable  place 
in  £ings  county,  having  at  that  time  less  inhabitants  than  in 
1664  This  road  was  the  only  avenue  of  which  there  is  any 
tradition  or  history  during  all  the  years  referred  to,  for  the 
travel  made  necessary  by  the  importance  of  Flatbush,  be- 
tween the  ferry  to  New  York  and  Flatlands,  and  the  lower 
end  of  Kings  county  on  the  one  hand,  and  in  fact  Jamaica 
and  the  upper  end  on  the  other.  In  1709,  as  appears  by  an 
entry  dated  March  28th,  1709,  in  the  road  record  book  of 
Kings  county,  (made  evidence  by  section  6  of  the  act  of 
April  2d,  1801,  Brooklyn  laws,  p.  53,  appendix,  Furman,) 
under  €ui  act  of  the  colonial  legislature,  passed  May  6th, 
1691,  (Van  Schaichy  p.  3,)  permitting  the  commissioners 
therein  provided  to  ^4ay  out,  6et  fortky  regulate  and  amend 
highways,"  &c.,  the  road  was  recorded  as  a  public  common 
highway,  ^^as  the  way  is  now  in  use,"'  four  rods  wide,  the 
width  at  all  times  till  it  ceased  to  be  a  road.    It  is  again 
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leoognised  in  on  act  passed  July  27ih^  1721,  (Van  3cihaidt, 
p.  125y)  as  having  been  as  it  then  was  for  over  sixty  years ; 
is  laid  down  on  Lieut.  Batzer's  map,  from  surveys  made  in 
1766  and  1767;  and  in  1804  or  1805,  and  again  in  1810  or 
1811,  was  surveyed  by  Jeremiah  Lott,  examined  as  a  witneee 
for  the  plaintiffs.  On  March  17th,  1809,  was  incorporated 
the  Brookl3rn,  Jamaica  and  Flatbnsh  Turnpike  Company, 
which  laid  out,  and  thence  used  and  occupied  the  road  author- 
ized by  their  act  directly  over  the  old  highway  at  the  place 
in  question,  Mr.  Lott  making  the  necessary  surveys ;  and  on 
Ai^ust  1st,  1809,  by  inquisition  then  taken,  the  appraisers 
appointed  in  pursuance  of  the  act  for  the  highway,  found  by 
them  as  taken  and  appropriated  by  the  company,  awarded  as 
damages  $100  to  the  town  of  Brooklyn,  and  $50  to  the  town 
of  Flatbush,  as  being  the  owners  of  the  land.  On  April 
2Sib^  1832,  was  incorporated  the  Brooklyn  and  Jamaica 
Bail  Boad  Company,  by  act  of  the  legislature  (Laws  of 
1832,  p.  453)  of  that  date,  permitting  and  requiring  the 
company  (section  27)  to  purchase,  and  in  pursuance  of  which 
they  did,  by  deed  dated  August  2d,  1833,  and  recorded  Sep- 
tember 10th,  1835,  purchase  the  road  in  question.  Thai 
company,  l^  acts  of  May  13th,  1846,  (Laws  qf  1846,  p,  441,) 
and  April  12th,  1848,  (Laws  of  1848,  p.  489,)  were  per-*- 
mitted  to  sell  the  property  so  purchased,  including  the  road, 
and  did  grant  the  part  embracing  the  premises  in  ques- 
tion to  the  defendant  Williams'  grantors  by  deed  dated  May 
3d,  1853,  recorded  June  10th,  1853.  The  act  of  1846  (sec- 
tion 17)  in  terms  provided  that  the  parts  of  the  road  granted, 
as  by  it  permitted,  should  ^'belong  absolutely  to  the  purchas- 
ers or  grantees  thereof  The  defendants  also  proved  the 
capitulation  and  surrender  by  the  Dutch  to  the  English  on 
August  27th,  1664,  and  their  return  and  possession,  till  their 
final  expulsion  in  1667 ;  that  on  October  18th,  1667,  Gov** 
emor  DichoUs  gave  a  patent  or  charter,  confirmed  May  13th, 
1686,  by  Governor  Dongan  to  the  freeholders  of  Brooklyn, 
whsrdiy  he  granted  to  them  the  tract  of  land  embracing  tha 
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town,  describing  its  limits^  including^  as  shown  by  the  con- 
firmatory patent,  '^all  highways/'  &c. ;  and  that  np  to  and 
after  1692,  the  common  lands  of  the  town  of  Brooklyn 
bounded  the  road  in  question  on  the  east,  and  doubtless  em- 
braced it,  the  road  having  been  in  existence  before  any  grants 
were  made  of  land  on  either  side  of  the  road,  and  neither  the 
grant  of  the  Powers  farm  or  others  embracing  any  part  of  the 
road.  The  action  was  tried  at  the  circuit  in  Kings  county  in 
November,  1860,  before  Justice  Emott  and  a  jury.  At  the 
close  of  the  testimony,  the  judge  directed  the  jury  to  render 
a  verdict  for  the  plaintiffs.  The  jury  foimd  a  verdict  accord- 
ingly; and  the  court  ordered  the  exceptions  taken  at  the 
trial  to  be  heard  in  the  first  instance  at  the  general  term. 
The  defendants  appealed. 

J,  E,  Parsons^  for  the  appellants.  I.  Proof  of  title  to 
premises  bounded  by  a  road  is  not  conclusive  evidence  of,  but 
merely  affords  the  presumption  of  title  to  the  soil,  usque  ad 
fXum  vice.  When  a  road  runs  through  a  man's  land,  prima 
fadcy  the  fee  of  the  land  over  which  the  road  runs  belongs  to 
him,  for  the  reason  that  the  road  is  presumed  to  exist  either 
by  use,  with  the  license  of  the  owner,  in  which  case  the  pub- 
lic acquire,  by  prescription,  a  mere  right  of  passage,  or  to 
have  been  opened  under  the  provisions  of  a  statute  permit- 
ting to  be  taken  merely  such  right  of  way.  •  (Gidney  v.  Earl, 
12  Wend.  98.)  Possession  of  the  adjoining  premises  is  by 
no  means  tantamount  to  actual  possession  of  the  road  bed. 
Such  possession  could  never,  coupled  with  a  claim  of  title  ad- 
verse to  the  claim  of  title  of  the  public,  road  commissioners, 
the  town,  or  a  road  corporation  in  possession  and  use  of  the 
road  bed  as  a  road,  constitute  title  by  adverse  possession ;  on 
the  contrary,  title  to  the  road  bed  in  an  adjoining  owner  wonld 
be  defeated  by  adverse  possession  for  a  sufficient  length  of 
time,  by  one  using  for  purposes  other  than  mere  right  of  way. 
{Bead  v.  Leeds,  19  Com.  B.  182.  Etz  v.  Daily,  20  Barb.  32.) 
It  is  as  necessary  for  the  plaintiff  in  ejectment  to  prove  tide 
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where  the  premises  are  in  the  bed  of  a  road^  as  to  any  other 
prenuses.  The  fee  of  a  road  bed  is  not  an  incident  to  the 
adjoining  land^  and  will  not  pass  with  a  grant  merely  of  such 
land.  To  pass  the  title  to  the  soil  of  the  road,  words  of 
description  mnst  be  nsed  which;  in  contemplation  of  law^ 
embrace  and  include  it.  The  fee  of  one  piece  of  land  not 
mentioned  in  a  deed  cannot  pass  as  appurtenant  to  another. 
(Jackson  v.  Hathaway^  15  John.  447.  Witter  v.  Harvey y 
1  McOordy  67.  Tyler  v.  Hammond^  11  Pick.  194.)  And 
so,  though  in  contemplation  of  law,  possession  of  adjoining 
premises  presumes  possession  of  the  road  bed,  and  possession, 
tide,  such  proof  of  title  by  a  plaintiff  in  ejectment  will  be 
defeated  by  proof,  that  a  former  owner  of  road  bed  and  ad- 
joining premises,  in  granting  tiie  adjoining  premises,  used 
words  of  description  which  are  not  construed  to  include  the 
road.  (Jackson  v.  Hathaway ^  supra.  Child  v.  Starr ^  4 
HUly  373.)  A  daim  of  titie,  therefore,  to  the  soil  of  a  road, 
resting,  as  in  this  case,  on  mere  proof  of  possession  of  ad- 
joining premises  (in  George  Powers)  as  prima  facie  evidence 
of  title,  will  be  defeated  by  proof  of  better  possession  in  an- 
other, or  by  overcoming  either  of  the  presumptions  from 
which  the  doctrine  springs :  i.  e.  proving  that  the  road  was 
not  opened  over  land  at  the  time  forming  part  of  the  adjoin- 
ing close,  or  that  the  statute  under  which  the  road  was  opened 
provided  that  the  fee  of  the  road  bed  should  be  taken.  (  Wet^ 
more  v.  Story ,  3  Abbott y  ZTI.  Stover  v.  Freeman,  6  Mass. 
Rep.  435.  Hatch  v.  Dwightj  17  id.  298.  Bartow  v.  Dra- 
per, 5  Duer,  130.)  An  adjoining  owner,  as  such,  acquires 
no  interest  in  the  road  bed ;  he  merely  retains  his  original 
title,  if  any.  The  road  ceasing,  his  titie^  if  any,  remains 
discharged  of  the  right  of  passage ;  of  course  he  takes  noth- 
ing where,  as  here,  he,  or  those  through  whom  he  claims, 
parted  with  nothing  for  the  road.  ( WiUougKby  v.  Jenks, 
20  Wend.  98.) 

II.  The  common  source  of  titie  to  the  premises  in  ques- 
tion and  the  adjoining  premises,  was  the  Dutch  government ; 
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(Deanton  t.  Jackson,  2  John.  Oh.  324 ;  North  Hemptie4id  y. 
S^mpstead,  2  WencL  110 ;)  which  granted  a  patent  for  the 
the  Powers  &im  in  1646^  at  which  time  the  premises  in  ques- 
tion were  in  use  as  a  highway.  The  dvil  law  prevailed  in 
the  Netherlands  and  their  colonies  at  that  time.  (Hoffman's 
TroaUae  on  the  Corp.  p.  258.  Bncydopedie  Baisoneey  tU. 
Droit.    1  Brofon's  CUvU  Law,  7.    1  Blackstone's  Com.  15. 

1  Ke/nffs  Gom.  515^  n.  c,  516^  543.    Cortelyou  y.  Van  Bmndt, 

2  John.  359;  363.  Wetmwe  v.  Btory,  3  AbhoU,  280,  arg%^ 
ment  of  O.  Cy  Conor,  Esq.  Vam,  Leuwen's  Com.  on  the  Bo^ 
man  Dutch  km,  Eng.  ed.,  1820,  preface.)  And  under  the 
rule  of  the  civil  law,  the  sovereign  or  govamment  was  always 
the  absolute  ownex  of  the  soil  of  highways ;  the  title  of  the 
adjoining  owner  was  always  absolutely  divested  where  a  road 
was  opened  over  private  premises.  (3  Kenfs  Com.  526. 
Traite  des  Servitudes,  648,  649.  Delalure  des  Servitudes, 
529,  n.  648.  Partida,  3,  28,  6.  1  Denisart,  35^  verbo 
Chemin,  art.  5.  Meiwnger  v.  The  Mayor  dc.,  3  Mart.  303. 
1  Gibbon's  Decline  and  Fall,  66,  Lon.  ed.  1838.)  See  Bem- 
throp  V.  Bourg,  (4  Martin's  La.  Bep.  97,)  citing  Digest,  Ub. 
43,  tit.  8,  Law  2,  §  21,  as  follows:  ''Transited  literally,'' 
says  Judge  Martin,  ''we  call  a  public  road  that  of  which 
even  the  soil  is  public.  We  do  not  take  it  to  be  in  a  public 
road  as  in  a  private  <^e,  the  soil  of  which  belongs  to  another, 
while  we  have  only  the  right  of  walking  or  driving  over  it.'' 
The  soil  of  a  public  road  is  public.  The  £M;t  of  ownership 
in  the  Dutch  government  of  road  bed  and  adjoining  premises 
.when  was  granted  the  patent  of  1646,  does  not  show  that  in 
making  such  grant  the  govemm^xt  intended  to  vest  in  the 
patentee  any  right  in  the  soU  of  the  road.  1.  The  words  of 
the  description  of  the  grant  do  not  include  any  part  of,  or 
interest  in  the  bed  of  the  road,  directly  or  by  implication, 
which  would  be  necessary  to  pass  it  under  the  common  law; 
but  exclude  the  idea  that  any  thing  was  granted  in  which  any 
light  or  interest  was  reserved.  Grants  of  things  public  are 
never  presumed.    Such  grants  are  construed  most  strong 
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in  &Tor  of  the  grantor,  {Damaif  vol  1,  lib.  1,  Ht.  !)§'%• 
mrt.  17.  2  Block.  Oom.  347.  Falmer  t.  Sieki,  6  John. 
133.  Latmng  v.  iStotfti^  4  IFend.  23.)  2.  The  grant  is  to 
be  Gongtmed  and  governed  by  the  civil  law  nnder  which  it 
was  made,  and  by  which,  as  jnst  shown,  the  fee  of  the  road 
was  always  in  tiie  government.  Berdkup  v.  Bourg  was  a 
mnch  weaker  eieide  than  this.  The  state  patented  to  the 
plaintiff's  grantors  premises,  inelftding  landy  subsequently 
laid  out  and  used  as  a  road,  and  afterwards  by  act,  making 
no  provision  tar  compensation,  appropriated  it  as  a  highway, 
upon  which  the  defendant  built  a  fiany  house.  Held,  in  the 
language  of  the  head  note,  ^'the  soil  of  a  highway  is  public 
property,  and  cannot  be  recovered  in  an  action  between  indi- 
viduals.'" Judgment  of  district  court  affirmed,  and  a  motion 
for  a  rehearing,  argued  at  great  length  by  Edward  Livings- 
ton, refused.  {4  Mart.  168.)  Nor  can  it  be  contended  that 
the  interest  of  the  public  was  only  a  qualified  fee  of  such 
character,  that  on  dosing  the  road  the  soil  would  pass  to  the 
adjoiinng  owner.  (4  Merlin's  Bep.  Jwr.  188,  ed.  of  1825, 
Brusaeky  tit.  Ohemin  Public.)  The  sovereign  power  would 
equally  have  become  the  owner  in  fee  to  any  part  of  the  road 
laid  out  over  the  Powers  £arm,  after  its  original  grant  by  the 
Dutch  governor.  The  patentee  took,  subject  to  the  applici^ 
tion  of  this  doctrine  of  the  civil  law,  and  held  in  subordina^ 
tion  to  it.  He  is  presumed,  in  paying  for  his  patent,  to  have 
estimated  for  this  sovereign  right  to  appropriate,  in  fee,  soil 
needed  for  a  highway-— took  by  his  patent  so  much  less — 
and  this  reserved  right  passed,  on  the  surrender,  to  the  Eng- 
lish crown,  without  being  divested  by  the  accession  of  the 
common  law.  (Hoffman^  257,  265,  268,  291,  295.)  The 
differenoe  between  the  rule  of  the  civil  and  that  of  the  com- 
mon law  has  always  been  recognized,  followed  and  affirmed 
hj  all  legislation  in  reqpect  to  roads  affecting  the  portions  of 
the  state  settled,  by  the  Dutch,  pre-eminent  among  which  is 
Sings  county*  This  will  appear  by  a  comparison  of  the  va* 
iteoA  highway  acts  of  the  state,  with  all  special  turnpike 
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cbmpany  charters^  part  of  the  case.  (Jenkins  v.  Union  Tum^ 
pike  Co.^  1  OcUnee^  OaseSy  93.)  Those  specially  applicable 
to  Kings,  Queens  and  Suffolk  counties,  using  language  which 
will  be  shown  to  authorize  the  acquisition  of  the  fee,  while 
the  acts  providing  for  roads  in  other  portions  of  the  state 
merely  provide  for  taking  a  right  of  way.  The  first  general 
act  relating  to  highways,  was  passed  May  6th,  1691.  (  Vcun 
Bchmcky  p.  3.)  It  is  very  brief  and  indefinite,  applicable  to 
existing  roads,  not  intended  to  provide  for  taking  land  for 
roads,  as  sufficiently  appears  by  its  title,  ^' An  act  for  en- 
abling each  respective  town  within  this  province  to  regulate 
their  fences  and  highways,  and  make  prudential  orders  for 
their  peace  and  orderly  improvements.*'  On  July  17,  1721, 
( Vcm  Schaicky  126,  ed.  Colonial  Latoa,  1726,  p.  207,)  was 
passed  a  more  comprehensive  act,  providing  specially  for  high- 
ways in  various  places,  appointing  commissioners  by  name  in 
many  towns,  and  as  to  Kings  and  Queens  counties,  specially 
directing  how  lands  may  be  acquired  for  roads.  If  less  than 
ten  wish  the  road,  they,  and  if  more  than  ten,  the  town  shall 
''pay  and  satisfy  the  owner  or  owners  through  whose  land 
such  road  or  highway  is  laid  out  ^  ^  ^  ^^e  true  value 
thereof  y  according  as  it  shall  be  adjudged,"  &c.,  instead  of 
damages  sustained  by  the  owners  as  provided  in  respect  to 
roads  in  the  English  portions  of  the  state.  This  act  was 
continued  as  to  Kings  and  Queens  counties  by  acts  of  Octo- 
ber 29,  1730,  {Van  Schaicky  156,)  October  14,  1732,  (Id. 
169,)  November  17, 1739,  (Id.  206,)  which  finally  merged  in 
the  act  of  November  29,  1745,  (Id.  262.)  "An  act  for 
*  •  *  reguhiting  and  further  laying  out  public  &c. 
highways  in  Kings  county."  Commissioners  are  to  be  elected 
who  may  lay  out  roads,  but  not  through  private  lands  "with- 
out the  consent  of  the  owner  of  the  lands,  or  paying  the  true 
value  of  the  lands  so  laid  out"  And  those  for  the  rest  of 
the  state,  in  the  act  of  March  21,  1797,  (3  Oreeni.  406,) 
"An  act  to  regulate  highways,"  &c.  Section  1,  as  the  pre- 
oeding  intermediate  acts,  excepts  Kings,  Queens  and  Suffolk. 
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Where  a  road  is  laid  out  tinder  it  tfaroiigh  private  land%  it 
is  provided,  fbUovsing  the  rale  of  the  conunon  lavr,  as  ibe 
preceding  acts  applical)le  to  other  parts  of  the  state,  ''that 
the  owner  or  owners  shall  be  paid  snch  damages  as  suoh 
owner  or  owners  may  sustain  by  reason  thereof/'  In  1789, 
by  act  of  February  2d,  (2  Oreenl.  222,)  the  act  of  1746,  in 
referoice  to  Kings,  Queens  and  Suffolk,  was  somenriMit  modi- 
fied and  re-enacted  with  the  provision  still  retained,  (section 
1,)  that  it  shall  not  be  lawful  ''for  the  said  oommissionerB, 
or  any  of  th^oi,  to  lay  out  any  road  through  any  person's 
land  without  either  the  consent  of  the  owner  thereof,  or  pay- 
ing him  the  true  value  of  the  land  so  laid  out  into  a  high- 
way or  road,'^  explained  and  strengthened  in  the  view  for 
which  the  defendants  contend,  by  adding,  "with  such  dam- 
ages as  he  shall  sustain  thereby ;"  and  by  this  act  the  com- 
missioners are  empowered  to  exchange  in  certain  cases  land 
used  for  roads,  for  oiher  lands  to  be  similarly  used,  the  per- 
son thus  obtaining  the  disused  road  bed  "to  hold  and  enjoy 
the  same  to  him,  his  heirs  and  assigns  forever."  In  1801, 
at  the  same  session  of  the  l^isUture,  were  passed  two  acts, 
in  slight  respects  modifying  the  above;  one  on  April  2d, 
(2  KefU  dk  Bad.  191,)  in  reference  to  Kingsy  Queens  and 
Suffolk,  and  the  other  on  April  8th,  (1  id,'  588,)  excepting 
those  counties.  By  the  former,  (section  1,)  the  owner  of 
land  taken  is  to  haye  "the  true  Talue  of  the  land,  with  such 
damages,''  &c.,  as  in  the  act  of  1789,  while  by  the  latter, 
Section  15,)  as  in  the  act  of  1797,  he  merely  receives  the 
damages  sustained.  So  on  April  2d,  1813,  was  passed  an 
"act  to  regulate,  &c.  highways  in  Kings,  Queens  and  Suf- 
folk,'' &c.,  (2  B,  L.  304^)  revising  and  re*^nacting  the  pre- 
ceding act ;  though  on  March  19, 1813,  at  the  same  session 
{Id.  270)  the  general  act  was  also  passed,  providing  that 
where  a  road  shall  be  laid  through  priyate  lands,*  "the  owner 
or  owners  shall  be  paid  such  damage  as  such  owner  or  owners 
may  sustain ;"  the  act  for  Kings,  &c.  in  the  similar  case,  pro- 
viding (section  3)  that  such  road  shall  not  be:  so  laid  out 
Vol.  XXXVI.  10 
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'^mihont  either  tiie  consent  of  the  owner  thereof,  or  paying 
him  tha^tme  value  of  the  land  so  laid  out  into  a  highway, 
and  snch  damage  as  he  shall  sustain  thereby/'  Section  1  of 
the  latter  act  parmits  the  road  conunissioners  to  close  roads 
in  their  discretion,  as  also  does  act  of  1835,  (Laws  of  1835, 
p.  136,)  and  proceeds:  ^^And  the  said  commissioners  are 
hereby  authorized  to  sell  and  convey  all  such  roads  as  they 
shall  think  proper  to  dose  or  shut  up,  and  shall  offer  the  land 
contained  in  such  road  at  three-foutths  the  true  value  there- 
of (accordmg  to  their  best  judgment)  to  the  person  or  per- 
sons who  may  own  the  land  adjoining ;  and  if  such  person  or 
persons  reAise  to  purchase  the  land  contained  in  such  closed 
road  at  such  estimate,  the  conmiissioners  naay  dispose  of  it  to 
any  other  person  or  persons  at  the  same  or  a  higher  valua- 
tion ;"  with  a  proviso  pointing  to  the  very  distinction  claimed, 
that  roads  which  have  become  public  highways  by  twenty 
years'  use  before  March  21st,  1797,  and  are  not  recorded  as 
was  this  one,  (roads  by  prescription  merely,)  shall  revert,  &c. 
The  provision  of  the  act  of  1789,  for  an  exchange  of  road 
bed,  is  also  retained.  By  an  act  passed  April  11th,  1808, 
(5  Kent  (k  Bad.  386,)  amending  the  general  act  of  1801, 
and  specially  excepting  Kings,  Queens  and  Suffolk,  a  similar 
power  (section  1)  is  given  to  road  commissioners  to  dose 
roads ;  no  provision  being  made  for  the  land,  which  is  left  to 
take  care  of  itself,  of  course,  on  the  idea  that  it  reverted. 
The  rule  of  the  common  law  has  not  been  invariably  fol- 
lowed in  England,  it  appearing  that  in  certain  cases,  even 
there,  parliament  gave  and  exercised  the  right  to  sell  an  old 
highway  when  closed.  (Statute  13  Oeo.  3,  ch.  78,  §  17. 
Woolrych  on  Ways,  60.)  This  statute,  by  the  constitution 
of  1777,  became  a  law  of  the  state.     (1  Kenfa  Com.  524.) 

III.  The  power  of  the  legislature,  in  the  exercise  of  its 
right  of  eminent  domain,  to  permit  a  title  in  fee  to  be  taken 
from  private  individuals  for  public  purposes,  is  well  estab- 
lished. The  only  question  which  arises  is  whether,  in  a  given 
case,  the  language  of  the  grant  of  power  manifests  an  inten- 
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tion  in  the  l^ialature  to  permit  a  fee  to  be  taken.  So  held 
as  to  the  canab.  (Baker  v.  Johnson^  2  Hilly  S42,  348.  The 
People  v.  Hayden^  6  id.  359.  Bexford  v.  Knight^  15  Barb. 
643.)  So  held  as  to  land  taken  for  Bellevue  hospital.  {Hey- 
ward  V.  The  Mayor  dc.y  3  8eld.  314.)  For  markets.  (Laws 
of  1816,  ch.  53.)  So  held  as  to  land  taken  for  tnmpikes. 
{Dumond  v.  Sharta^  2  Paige^  184.  Sogers  v.  BradshaWj 
20  John.  741.  Estea  v.  jff^eZjjey,  8  JFewd  659.)  For  city 
streets.  (2  B.  L.  19.)  Seventeenth  street.  (1  Wend.  262.) 
So  held  by  the  supreme  conrt^  and  assumed  by  the  court  of 
errors,  as  to  land  taken  for  a  railway.  {Bloodgood  v.  M.  dt 
H.  B.  J?.,  18  id.  26,  opinion  ofEdwards^  senator.  (1.)  The 
evidence  on  the  part  of  the  plaintiff  showed  the  road  in  ques« 
tion  in  existence  as  a  highway  before  1807.  The  legal  as- 
sumption in  reference  to  a  road  shown  to  be  open  for  several 
years  is,  that  it  was  r^olarly  opened  under  the  laws  in  force 
at  the  time  of  and  immediately  prior  to  its  first  proved  ex- 
istence. (Golden  v.  Tht^rbur^  2  John.  424.  Ward  v.  i?o?- 
ley,  2  Southard,  482.  Williams  v.  Herring,  18  Pick.  312.) 
The  acts  under  which  this  road  would  be  thus  presumed  to 
have  been  opened,  would  be  of  July  17, 1721 ;  November  29, 
1745 ;  February  2,  1789 ;  April  2, 1801 ;  and  the  other  acta 
above  referred  to.  Under  either  of  which  would  the  interest 
of  the  adjoining  owner  have  been  divested,  and  become  vested 
in  the  sovereign  or  people,  to  be  held  and  disposed  of  for  them 
by  the  road  commissioners.  (Act  of  1813,  April  2.)  Un- 
der those  acts,  the  adjoining  owner  receives  '^  the  value  of 
his  land'' — not  the  mere  damages  sustained.  He  receives 
that  as  well,  and  he  parts  with  that,  the  equivalent  of  which 
he  receives,  i.  e.  his  land.  The  difference  of  phraseology  used 
by  the  legislature  at  the  same  session,  in  the  act  relating  to 
Kings  coimty,  and  the  general  act,  proves  a  difference  of  inten- 
tion. Under  the  general  act,  tiie  right  of  way  is  taken.  The 
only  estate  which  will  satisfy  the  provisions  of  the  special  acts  is 
a  fee.  The  language  is  as  strong  in  this  view  as  it  could  be 
made,  and  quite  as  strong  as  that  used  in  acts  under  which 
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k  feie  htus  been  held  to  be  taken.  {EiittB  y.  Kelsey,  8  Wend. 
£59.  Dutnond  v.  ShartSj  2  PaigCy  184,  and  oMer  oaaee 
ii&ot;e.)  The  motion  to  disiniss  the  complaint  should  have 
been  granted.  Nor  has  the  defendants'  evidence,  shoving 
the  earlier  existence  of  the  road,  cured  this  error.  There  is 
no  inconsistency  between  the  recognized  use  and  existence  as 
such  of  a  strip  of  land  for  a  road  bed,  and  its  being  subse- 
quently legally  opened  as  a  highway  by  statute.  That  very 
case  is  provided  for  by  nearly,  if  not  quite,  all  the  acts  in  ref- 
erence to  highways.  (2.)  The  plaintiffs'  proof  of  the  exist- 
ence of  the  road  as  a  turnpike,  and  of  its  being  laid  out  as 
such  in  1809,  afforded  the  presumption,  and  the  defendants' 
proof  established  the  fact,  that  the  road  was  regularly  laid 
out  as  a  turnpike  under  the  act  of  1807,  and  thereby  the 
title  to  the  road  bed  became  absolutely  vested  in  the  turnpike 
company.  By  their  charter,  the  company  acquired  the  sp^ 
cial  privities  therein  mentioned,  and  in  addition,  such  as 
were  granted  by  the  general  act  of  March  13, 1807.  The  fee 
of  land  taken  for  a  turnpike  road  under  that  act  is  acquired 
by  the  company.  (JEstes  v.  Kehey^  8  Wend.  559.)  That 
the  act  intended  that  the  soil  of  the  road  should  be  taken,  ap- 
pears conclusively  from  section  3,  which  provides  that  when 
an  old  highway  shall  be  appropriated  for  a  turnpike,  a  sepa- 
rate appraisement  shall  be  made  for  the  easement,  to  the  town, 
and  for  the  soil,  to  the  owner  thereof ;  and,  by  the  language 
of  the  act,  the  company  hold  land  taken  under  it,  to  them  and 
their  assigns  forever.  The  language  of  the  company's  char- 
ter is  broader  and  stronger,  and  has  been  expressly  held  to 
vest  in  the  turnpike  company  a  fee  in  the  land  taken  under 
it.  See  Dumond  v.  Sharts,  (2  PoAgCy  184,)  in  reference 
to  the  Chatham  Turnpike  Company,  the  language  of  the  cor- 
responding provision  of  the  diarter  of  which  (act  of  April 
10, 1804,  3  Kent  d  Bad  579,  §  1)  is,  that  the  company 
'^  shall  be  in  law  capable  of  purchasing,  holding  and  convey- 
ing any  estate,  real  and  personal,  for  the  use  of  the  said  cor- 
poration, provided  that  tide  amount  of  such  real  estate,  which 
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the  Baid  corporation  are  hereby  authorized  to  purchase  and 
hold,  shall  not  exceed,  at  the  time  of  purchasing  the  same^ 
$500 ;  and  provided  further,  fliat  such  estate,  as  well  real  aa 
personal,  so  to  be  purchased  and  held  shall  be  necessary  to 
fulfill  the  end  and  intent  of  the  said  corporation,  and  to  no 
other  purpose  whatever/'  Section  6  provides  for  acquiring 
land.  '^  The  value  and  damages,''  &o.  to  be  appraised,  and, 
on  payment  of  the  award,  the  company  are  '^  to  have  and  to 
hold  to  them,  their  successors  and  assigns  forever."  See  also 
Sogers  v.  BradahaWy  (20  JjoTm,  741,)  in  reference  to  tiie 
Waterford  and  Whitehall  Turnpike  Oompany,  the  corres- 
ponding provisions  of  the  charter  of  which  {act  of  March 
28, 1806,  4  Kent  d  Bad.  522)  are  as  follows :  Section  1  pro- 
vides that  the  company  ^'  are  hereby  declared  capable  in  law 
^  ^  ^  of  purchasing,  holding  and  conveying  any  estate^ 
real  or  personal,  that  they  may  deem  necessary,  to  enable  them 
to  fulfill  the  end  and  intent  of  the  corporation,  provided,'^ 
&e.  Sections  6  and  7  provide  for  acquiring  land  against  the 
consent  of  the  owner,  he  to  have  ^^such  value  and  damages 
as  shall  be  agreed  upon,  or,  in  case  of  disagreement,  shall  be 
assessed,'^  &a  (Per  Gotoenh,  t7..  The  Seneca  Bead  Oo.  v. 
2%e  Aub.  and  Boch.  B,  B.  Co.,  5  HiU,  172.  United  States 
V.  Harris^  2  Bvmn.  <7.  O.  B.  21.  Harria  v.  EUiatty  9  Pe-^ 
t&rsy  25.)  The  language  of  section  4  of  the  general  act  of 
1807  follows  in  detail,  and  almost  verbatim,  the  provisions 
of  these  acts  as  to  the  appointment  of  commissioners,  their 
proceedings,  and  for  what  they  are  to  award.  There  is  man- 
ifest incongruity  in  the  company's  charter  permitting  them 
to  ''  convey"  lands,  if  their  estate  in  the  lands  died  when 
they  ceased  to  use  them  as  a  road.  The  limitation  '^  for  the 
use  of  the  said  corporation"  is  of  the  quantity  of  land,  not  in 
the  character  of  the  estate ;  otherwise  the  meaning  is  absurdl 
How  can  land  be  conveyed  "  for  the  use  ( f  the"  company  ? 
The  only  known  support  for  a  contrary  doctrine  is  an  obiter 
resnaadk  of  Judge  Nelson,  reversed  by  the  above  casecf,  (Hook^ 
T.  Utica  Tumpihe  Co.,  12  Wend.  371,)  which  would  te 
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correct,  adding,  in  the  language  of  Chancellor  Kent,  the 
qualification,  ^^  where  there  is  no  special  statute  provision  to 
the  contrary."    (2  Kenfs  Gom.  374,  (307.)    The  Massachu- 
setts cases  are  under  the  special  act  of  that  state  providing 
for  a  reverter.    (Act  of  1804,  ch.  125,  §  15.)    The  acts  pro- 
vided for  proper  compensation  to  be  given  to  iedl  parties  in 
interest,  and  the  appraisers  awarded  $100  for  the  part  of  the 
road  in  the  city  of  Brooklyn  to  the  town,  to  be  paid  to  the 
commissioners  of  highways,  proceeding  on  the  idea  that  the 
fee  of  but  little  value  charged  with  maintaining  a  road  was 
in  the  public  or  in  the  representatives  of  the  patentees  of 
Brooklyn,  not  in  the  adjoining  owners.     Had  the  adjoining 
owner  any  interest  in  the  road  bed,  for  which  no  compensa^ 
tion  is  shown  to  have  been  made,  it  was  lost  by  the  inquisi- 
tion.   It  was  not  essential  to  the  validity  of  the  company's 
title  in  fee,  that  such  compensation  should  be  made  before 
entry  and  seisin  id  them.     (Sogers  v.  BradahaWj  20  John. 
735.    Bloodgood  v.  Mohawk  and  Hudson  B.  B.  Go,,  18 
Wend.  9.)    Or  even  that  the  acts  themselves  should  provide 
for  compensation.    (Jerome  v.  Boss,  7  John.  Gh.  Bep.  343. 
Wheelock  v.  Young,  4  Wend.  650.)    After  a  lapse  of  fifty 
years,  all  proceedings  to  open  the  turnpike  will  be  presumed 
to  have  been  regularly  taken,  and  all  parties  in  interest  to 
have  been  made  parties  to  the  proceeding.     (The  Seneca 
Boad  Go.  V.  The  Auburn  and  Bochester  B.  B.  Go.,  5  HUl, 
181.)    The  entry  by  the  turnpike  company  gave  ample  no- 
tice to  the  plaintififs'  grantors,  and  any  right  in  them  was  cut 
off  by  the  proceedings  whether  the  award  of  damages  was 
made  to  them  or  not,  their  remedy  being  by  review  of  the 
proceedings,  if  the  damage  was  erroneously  awarded.    (Gol- 
den V.  Thurhur,  2  John.  425.     Van  Ste&nbergh  v.  Bigdow,  3 
Wend.  42.) 

lY.  The  title  to  the  premises  in  question  was  therefore  in 
the  Dutch  government ;  at  the  capitulation  passed  from  them 
to  the  English  sovereign ;  and  so  remained,  becoming  at  the 
separation,  transmitted  to  the  people  of  the  state ;  or,  accord- 
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ing  to  the  better  view,  by  the  charters  of  1667  and  1686,  was 
granted  to  the  freeholders  of  Brooklyn.  Were  neither  of 
these  propositions  true,  it  was  acquired  by  the  people  under 
Ihe  highway  acts,  and  whether  in  1809  in  the  people,  or  in 
the  Brooklyn  freeholders,  was  taken  by  the  turnpike  company 
on  compensation  to  the  representatives  equally  of  the  people 
as  of  the  Brooklyn  freeholders.  {Hoff.  Treat.  292.  Act  of 
Oct.  22,  1779, 1  OreerU.  31.) 

y .  When  the  Dutch  patent  of  the  Powers  farm  was  grant* 
ed,  and  up  to  and  after  1692,  on  the  opposite  side  of  the  road, 
tiie  land  was  a  public  common,  belonging  to  the  lord  of  the 
manor,  and  in  this  case,  in  1692,  by  the  charters  of  1667  and 
1686,  to  the  freeholders  of  Brooklyn,  whose  estate  in  the  road 
was  acquired  by  the  turnpike  company.  The  presumption  of 
title  in  a  road  bed  by  an  adjoining  owner  fails  where  the  road 
communicates  with,  is  bounded  by,  or  is  contiguous  to  an  open 
common.  (  Woolrych  on  Waysy  5.  Orose  v.  West,  7  Taunt. 
39.  HetuUam  v.  Hedley,  HoUy  463.)  Where  farms  were 
granted  by  the  lord  of  the  manor,  bounded  by  a  road  in  ez- 
istenoe  before  the  farms  were  laid  out,  on  closing  the  road  he 
remained  owner  of  the  soil,  under  the  dvil  law.  (4  Merl.  .& 
Jur.  188.) 

YI.  The  title  to  the  premises  in  question  being  proved  in 
the  turnpike,  and  subsequentiy  in  the  rail  road  company,  the 
titie  in  the  plaintifib  and  their  grantors,  not  derived  through 
either  of  those  companies,  fails ;  and  it  matters  not  where 
the  title  now  is ;  the  defendant  Williams  being  in  possession, 
the  plaintifb  can  only  put  him  on  proof  of  his  titie  by  proof 
of  titie  or  of  earlier  possession  in  them  or  those  through  whom 
they  claim.  (Olttte  v.  Vorisy  31  Barb.  511.  Smith  v.  Lor- 
mard,  10  John.  338.)  The  defendant  Williams  did  how- 
ever  establish  his  title ;  by  deed  from  the  turnpike  company, 
authorized  to  seU  and  convey  by  their  charter,  and  the  act  of 
April  25th,  1832,  (charter  of  the  rail  road  company,)  through 
tiie  rail  road  company,  by  their  charter  and  the  acts  of  1837, 
page  414, 1839,  page  232,  and  1846,  page  441,  permitted  to 
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pmcliQSe  lOid  cGimejy  and  the  sahAeqnent  mesne  conveyances, 
it  ia  lip  be;  remarked,  that  the  acts  referred  to,  in  permittizig 
the  sale  of  the  road,  expressly  enact  that  the  estate  to  be 
taken  by  the  pulrchaser  shali  absolutely  vest  in  him  in  fee. 


1 1 


Wm.  Curtis  NopeSy  for  the  phdntiffi.  I.  The  plaintiffi 
made  out  a  dear  title  to  &e  pr^nises  in  question  by  succes* 
sive  deeds  and  wills  from  the  original  proprietor,  Bergen,  com- 
menc^igin  1787.  (1.)  Theprenuaes  were  originally  ^'  bounded 
eaatjMrly  by.  the  road  leading  from  Bedford  to  Brooklyn  ferry," 
which,  upon  itrBU  settled  common  law  principles,  carried  the 
fee  to  itbie  middle  Of  the  hightmy.  (OoodtUle  v.  Acker y  1 
J?iirr..l83.  Lade  v,  Shepherd^  2  Stramge,  1004.  Fowler 
Vr  JSandera^  Oro.  Jac.  416.  Jnehaon  y.  Haikawayy  16  John. 
447.  MammondT^.  McLacMany  1  Sandf.  S.  O.  B.  323, 341. 
WiOiams  t.K  Y.  OentraZ  B.  B.  Go.,  16  N.  T.  Bep.  97.  16 
Bark\l6Q4  IdVonn.  B.23.)  (2.)  The  same  description 
of  boundary  was  continued  in  the  subsequent  cohveyancee, 
withithe  like  eSbct.  (3w)  A  possession,  from  1786,  in  accord- 
ance, with  ikis  boondary,  was  proved^  and  admitted  of  no  dis- 
pttta  >  ^  (4^;  As  ugainst  &e  adjoining  proprietor,  who  owned 
the  fee  to  the  middle  of  the  street,  the  occupation  of  the 
highway :  as  sndh  beisg  a  mere  easement,  could^  never  consti- 
tate  aniiadrexse  possession.  (Smyles  t.  ScuHngBj  22  N.  T. 
£^.217.) 

IZ.<.If  the  Dongan  grant*  or  patent  of  Brooklyn  is  of  any 
impodanoe  in  the  case,  it  establishes  only  that  the  lands  em- 
bnaeed  m  it,  including  highways,  were  granted  and  held  un- 
der the  ordinary  common  law  rules  in  regard  to  both  species 
of  property  or  interests,  and  not  under  any  jsmomalous  or 
other  Boman  or  Dutch  civil  law  rule ;  inasmuch  as  it  ex- 
pressly deolaares  that  thqr  are  to  be  '^  holden  in  fr«e  and  con^ 
mon  socage,  according  to  the  tenure  of  East  Ghreenwich,  in 
the  county  of  Kent,  in  his  majesty's  kingdom  of  England," 
^.  sSoihe  deed  introduced  by  the  defendants,  dated  Au- 
gttsb  21, 1723^  expressly  reoogniaes  the  '^  king's  highway"  as 
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bounding  the  lands  on  the  east.  So  the  record  of  MaaEcb.  28^ 
1709,  laying  out  a  road  '^  from  the  ferry  to  BrooUand^  and  ao 
all  along  to  Flatbush/'  also  proves  that  it  was  a  highway 
subject  to  the  rule  of  the  English  common  law,  as  to  the 
lights  of  proprietors  bounded  by  the  road;  Bo  the  colonial 
act  of  27th  July,  1721,  proved  the  same  thing. 

III.  The  act  of  March  17,  1809,  under  which  the  Brook- 
lyn, Flatbush  and  Jamaica  Turnpike  Oompanj  was  inc(»:po- 
rated,  did  not,  nor  did  the  act  of  March  13,  1807,  (5  Web- 
ster^  50,)  which  was  applied  in  part  to  that  act,  authorize  the 
taking  of  any  lands,  whether  a  former  highway  or  not,  dis* 
charged  of  the  claim  of  the  adjoining  proprietor  to  go  to  the 
middle  of  the  road  when  the  purposes  for  which  the  lands 
were  appropriated,  had  ceased.  On  the  contrary,  the  last 
part  of  section  3  of  the  act  of  1807  expressly  recognizes  such 
right,  and  provides  for  compensation  for  the  interest  for  such 
ac^oining  proprietor,  as  weU  as  for  that  of  the  puUic,  in  the 
highway, 

I Y.  That  turnpike  company  never  acquired  any  thing  more 
than  a  mere  easement  in  the  premises  in  question ;  and  when 
the  user  ceased  as  a  highway,  the  right  to  the  actual  use  and 
occupation  reverted  to  the  plaintiffs  as  owners  of  the  soil,  and 
they  were  therefore  entitled  to  recover  against  iiie  defendant 
who  had  entered  upon  them  without  title.  {Hooker  v.  Uti- 
ca  and  Minden  Turnpike  Company^  12  Wend.  371.) 

Y.  The  judge  properly  excluded  the  allq;ed  historical  evi-* 
deuce  of  grants  ;  such  fetcts  not  being  capable  of  proof  in 
that  way.  (2  PM7.  Bo.  by  JEdwardSy  299.  Morris  v.  Ear- 
ner y  7  Peters'  8.  C.  B.  554.  McKiwnm  v.  Bliss,  21  N.  T. 
Bep.  206,  214, 215.) 

By  the  Oowrt,  Bbown^  J.  When  the  plainti£b  closed 
their  testimony  and  rested,  upon  the  trial  of  this  action,  they 
had  established,  prima  fade,  a  title  to  the  premises  in  ques- 
tion. These  consisted  of  the  western  half  of  the  road  bed  of 
the  Brooklyn,  Jamaica  and  Flatbush  tumpike  road,  near 
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Hanson  place,  in  the  city  of  Brooklyn.  The  route  of  the 
turnpike  is  at  this  point  identical  with  an  old  road  mentioned 
in  the  deeds  of  conveyance  as  the  road  leading  from  Bedford 
to  Brooklyn  ferry.  The  plaintiffs  claimed  title  under  one 
Michael  Bergen,  and  read  in  evidence  two  deeds  of  convey- 
ance for  a  farm  of  land  containing  90  acres,  more  or  less, 
dated  May  11th,  1787.  One  from  Michael  B.  Grant  and 
Catherine  Bergen,  relict  of  Michael  Bergen,  to  George  Pow- 
ers, butcher ;  and  the  other  from  John  Grant  and  Sarah  his 
wife,  one  of  the  daughters  of  Michael  Bergen,  and  Michael  B. 
Grant,  eldest  son  of  John  Grant,  to  the  same  grantee.  Jer- 
emiah Lott,  who  was  examined  as  a  witness  for  the  plaintiffs, 
said  he  resided  in  Flatbush  since  1779,  and  knew  George 
Powers  the  elder.  First  knew  him  when  he  was  a  butcher ; 
he  lived  on  this  fium  and  died  in  possession  of  it.  He  was 
succeeded  in  possession  of  the  farm  by  his  son  George  Pow- 
ers,  who  also  died  in  posaession  some  15  or  20  years  before  the 
triaL  His  wife  succeeded  him  in  the  possession.  Thought 
Michael  B.  Grant  was  Michael  Bergen's  daughter's  son,  and 
that  Powers  had  the  farm  from  Michael  B.  Grant.  The  Pow- 
ers dwelling  house  was  on  the  premises,  near  to  and  on  the 
westerly  side  of  the  road.  He  surveyed  the  road  for  the  turn- 
pike company  when  it  was  laid  out  as  a  turnpike,  to  which 
time  it  had  been  used  as  a  public  highway.  It  was  also 
proved  by  the  testimony  of  Silas  Ludlam,  that  he  surveyed 
the  premises  for  Mary  Powers  ;  that  herself  and  son  occupied 
the  farm  and  prenuses  until  about  ten  years  before  the  trial, 
when  the  dwelling  house  was  removed  by  direction  of  the  au- 
thorities of  the  city,  on  the  opening  of  Flushing  avenua 
The  turnpike  road  was  discontinued  as  such,  and  no  longer 
used,  about  six  or  eight  years  before  the  trial  After  Flat- 
bush  avenue  was  graded  and  paved,  the  old  road  became  im- 
passable and  was  discontinued  About  five  years  before  the 
trial,  the  owners  of  the  land  on  the  side  of  the  road  opposite 
the  Powers  farm  fenced  in  one  half  of  the  road  in  front  of 
them,  and  the  fence  inclosing  the  half  of  the  road  in  front  of 
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the  Powers  property — the  looua  in/  quo — was  bnilt  about 
two  years  before  the  trial,  by  the  purchasers  from  the  turn- 
pike company.  The  plaintifis  produced  and  proved,  upon 
the  trial,  a  regular  chain  of  title  for  the  Powers  farm,  by  de- 
vise from  George  Powers  the  elder  to  Gteorge  Powers  the 
younger,  and  by  devise  from  the  latter  to  Mary  Powers. 
They  also  produced  and  read  in  evidence  several  mesne  con- 
veyances, which  vested  in  themselves  whatever  title  Mary 
Powers  had  to  the  premises  in  controversy,  under  the  two  de- 
yiaes  before  referred  to. 

By  a  reference  to  the  two  deeds  of  the  11th  of  May,  1787, 
which  are  the  foundation  of  the  plaintiffs'  title,  it  will  be 
seen  that  the  premises  conveyed  are  bounded  easterly  by  the 
road  leading  from  Bedford  to  Brooklyn  ferry.  Upon  this 
description  the  plaintifis  do  not,  as  the  defendants'  counsel 
supposes,  claim  title  to  the  westerly  half  of  the  road  bed  as 
an  incident  to  the  grant  of  the  adjoining  land.  They  claim 
it  as  a  part  of  the  premises  conveyed,  and  within  the  terms 
of  the  grant.  The  description  is  not  such  as  necessarily  to 
exclude  the  road  or  highway  from  the  effect  of  the  grant.  No 
words  are  used  indicating  an  intention  to  limit  the  eastern 
boundary  to  the  westerly  line  of  the  road.  On  the  contrary, 
the  words  of  the  grant  include,  by  fair  interpretation,  the  one 
half  of  the  road  bed  which  are  the  premises  in  dispute.  In 
Jcickson  V.  Hathaway y  (15  John,  447,)  which  was  an  action 
of  ejectment  brought  to  recover  certain  premises  in  the  city 
of  Hadson,  which  were  formerly  a  public  highway,  but  had 
been  discontinued  by  an  order  of  the  common  council,  the 
heir  at  law  of  the  patentee  was  the  lessor  of  the  plaintiff. 
The  lands  upon  both  sides  of  the  highway  had  been  conveyed 
to  those  under  whom  the  defendants  claimed,  and  the  ques- 
tion was  whether  the  bed  of  the  road  passed  to  the  grantees 
under  the  deeds,  or  remained  in  the  original  patentee  or  his 
heirs.  Upon  the  production  of  the  deeds,  it  appeared  the 
premises  in  both  conveyances  were  bounded  on  the  north  side 
and  on  the  south  side  of  the  road.    The  descriptions  mani- 
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feflted  a  plain  intention  to  exclude  the  land  covered  by  tiie 
TOfkd  from  the  effect  of  the  grants.  The  court  say,  '^the 
boundaries  in  these  deeds  do  not  include  the  space  of  the  road, 
and  of  course  the  plaintiff'  title  to  the  intervening  ground 
remains  as  perfect  as  if  no  road  had  evi^r  been  there. '  The 
purchasers  under  those  deeds  have  lost  an  easement  which 
was  public,  not  private,  but  they  have,  exclusive  of  the 
old  road,  all  the  land  they  bargained  for.''  Again,  it  is  said 
to  be  ^^  impossible  to  protect  the  defendant  on  the  ground  that 
the  adjoining  road  passed  by  the  deeds  as  an  incident  to  the 
lands  professedly  granted.  A  mere  easement  may,  without 
express  words,  pass  as  an  incident  to  the  principal  object  of 
the  grant,  but  it  would  be  absurd  to  allow  the  fee  d(  one  piece 
of  land,  not  mentioned  in  a  deed,  to  pass  as  appurtenant  to 
another  distinct  parcel  which  is  expressly  granted  by  precise 
and  definite  boundaries.  The  plaintiff  recovered  because  the 
land  claimed  was  not  mentioned  in  the  deed  of  his  ancestor, 
and  could  not  pass  as  incident  to  another  parcel.  The  jus* 
tice  who  delivered  the  opinion,  however,  declares  what  is  re- 
garded as  the  settled  rule,  that  where  lands  are  bounded  by 
a  public  highway,  or  the  courses  in  the  deeds  of  conveyance 
run  to  a  public  highway,  or  any  similar  object,  the  premises 
conveyed  extend,  by  fair  construction,  to  the  middle  of  the 
highway  or  object  named ;"  for,  he  says,  that  ''where  a  fisirm 
is  bounded  along  a  highway,  or  upon  a  highway,  or  running 
to  a  highway,  there  is  reason  to  intend  the  parties  meant  the 
middle  of  the  highway."  (See  3  Kenfs  Com.  433,  434. 
Starr  v.  Ohildy  20  Wend.  149.  Stzer  v.  Devereux,  16  Barb. 
160.)  It  appears  to  me,  therefore,  that  at  the  close  of  the 
plaintifGs'  evidence  the  proof  was  sufiScient  to  entitle  them  to 
recover,  and  to  ca6t  upon  the  defendants  the  burthen  of  show- 
ing title  out  of  the  plaintiffs. 

There  were  two  principal  grounds  takai  to  show  that  the 
plaintiffs  were  without  title  to  the  premises  in  dispute. 
1st.  That  the  common  source  of  title  to  the  premises  claim- 
ed, and  also  to  the  adjoining  premises,  was  the  Dutch  gov- 
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emiiient^  which  granted  a  patent  for  the  Powers  farm  in 
1846,  at  which  time  the  prenuBes  okimed  were  in  nae  as  a 
pablic  hi^way.  The  civil  law  prevailed  in  the  Netiierlands 
and  their  colonies  at  that  time,  and  b^  the  rule  of  the  civil 
law,  the  Bovereign  or  government  was  the  absolute  owner  t^f 
the  soil  of  the  public  highways,  and  the  title  of  the  adjoining 
owner  was  absolutely  divested.  The  defendants  produced 
evidence  tending  to  show  that  the  road  from  Bedford  to 
Brooklyn  feny,  oiiginaUy  an  Indian  path,  was  in  use  as  a 
highway  or  road  for  transit  while  the  Dutch  held  dominion 
over  the  country.  They  also  proved  that  the  Powers  fieirm 
was  held  by  the  ancestor  of  Michael  Bergen,  who  died  during 
the  revolution,  under  a- patent  granted  by  William  Eieffc,  on 
behalf  of  the  Ihxtcir  government,  of  the  date  of  February  22, 
1646,  and  by  a  confirmatory  patent  from  Richard  NichoUs, 
governor  general  &c  under  the  Duke  of  York,  of  the  date 
of  Juno  21st^  1667.  There  was  no  prooi^  however,  to  show 
how,  when  or  by  whom  the  old  road  was  laid  out  or  dedi- 
cated ;  whether  by  the  govermnent  over  lands  of  private 
persons  taken  for  that  purpose,  or  by  reservations  by  the 
government  from  the  lands  patented  to  the  original  pro- 
prietors; or  by  dedication  of  the  proprietors  themselves. 
Upon  all  these  questions,  so  material  to  maintain  the  defend- 
ant's theory  and  first  ground  of  defense,  we  are  left  entirely 
to  presumption  and  conjecture.  It  is  more  than  two  hun- 
dred years  since  the  Dutch  government  have  ceased  to  exer- 
cise any  power  or  dominion  over  the  land,  and  it  may  be 
worth  while  to  examine  for  a  moment  the  effect  of  these  va- 
rious deeds  and  grants,  and  the  possession  of  the  Bergen  and 
the  Powers  &mily  xmder  them,  for  so  great  a  length  of  time. 
To  go  no  further  back  than  the  11th  May,  1787,  the  date  of 
the  two  deeds  to  George  Powers,  we  find  that  from  that  time, 
a  period  of  more  than  seventy  years,  the  Powers  fiimily  and 
their  grantees  have  been  in  the  actual  possession  of  the  lands 
adjoining  the  road,  under  a  deed  of  conveyance  which  I  have 
shown  embraced  the  lands  to  the  center  of  the  road,  to  which 
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they  claimed  title^  subject  to  the  public  easement.  They 
were  therefore  in  the  constractiyey  if  not  the  actual,  posses- 
sion of  the  locus  in  quo.  They  could  have  maintained  an 
action  of  ejectment  for  an  exdusive  appropriation  of  any  part 
of  the  roadway,  and  the  sheriff  would  have  delivered  them 
the  possession,  subject  to  the  public  easement.  They  could 
have  maintained  an  action  of  trespass  against  a  person  re- 
moving trees,  gravel  or  soil,  or  doing  any  tortious  act  other 
than  exercising  the  mere  right  of  passage.  {OoodtiUe  y« 
V.  Acker,  1  Burr.  133.  Et%  v.  DaUy,  20  Barl.  32.  3  Keni's 
Com.  432.  Oidney  v.  Earl,  12  Wend.  98.)  The  mere  abil- 
tytomaintein  the  action  of  trespass  for  an  injury  to  knds, 
subject  to  the  easement  of  a  public  highway,  shows  that  the 
law  regards  the  owner  of  the  fee  as  in  the  actual  possession* 
For  it  is  an  elementary  principle  familiar  to  us  all,  that  as 
the  gist  of  the  action  is  the  injury  to  the  possession,  unless 
at  the  time  the  injury  was  committed  the  plaintiff  was  in 
the  actual  possession,  trespass  cannot  be  supported.  {Bee 
the  cases  referred  to  in  the  notes  to  1  Chitt^s  PI.  175.)  In 
Oedney  v.  JEarl,  Mr.  Justice  Nelson  says  :  "  The  right  of 
way,  public  or  private,  is  but  an  incorporeal  hereditament, 
an  easement  which  per  se  does  not  divest  the  owner  of  the 
fee  of  the  land ;  and  for  any  other  purpose,  except  the  use 
or  servitude  as  a  public  highway,  the  soil  belongs  to  him, 
and  he  is  entitled  to  the  same  remedies,  for  an  injury  to  his 
residuary  interest,  that  he  would  be  entitled  to  if  it  was  en- 
tire and  absolute.  The  law  will  not  presume  a  grant  of  a 
greater  interest  or  estate  than  is  essential  to  the  enjoyment 
of  the  public  easement :  the  rest  is  parcel  of  the  close.  The 
fact  that  the  highway  is  fenced  on  each  side  is  for  the  con- 
venience of  the  owner,  and  has  no  necessary  connection  with 
the  road.  It  follows  from  the  above  view  that  the  person  in 
possession  of  the  &rm  or  lot  through  which  the  highway 
passes,  is  in  contemplation  of  law  in  possession  of  the  high- 
way, subject  to  the  public  easement ;  for  being  in  possession 
of  the  lot,  he  isprima  facie  in  possession  of  every  parcel  of 
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it"  It  would  be  an  nnreasonable  and  an  nnwise  concloflion 
to  hold  that  these  Ic^  resnlts  from  undisputed  facts  should 
be  disregarded  and  set  aside,  upon  the  mere  presumption  that 
the  Dutch  government  may  have  reserved  to  itself  m  the 
original  patents,  or  obtained  in  some  other  unknown  way, 
the  title  to  the  land  embraced  within  the  lines  of  the  old  road. 

The  second  ground  of  defense  consisted  in  showing  title 
out  of  the  plaintiffs  and  their  grantors,  acquired  by  the 
Brooklyn,  Jamaica  and  Flatbush  Turnpike  Company,  under 
two  several  acts  of  the  l^slature,  which  were  read  in  evi- 
dence and  referred  to  upon  the  trial.  The  defendants  also 
produced  and  proved  a  deed  of  conveyance  from  the  turnpike 
company  to  the  Brooklyn  and  Jamaica  Bail  Bead  Oompany, 
bearing  date  August  2d,  1832,  for  the  turnpike  road,  includ- 
ing the  premises  claimed  by  the  plaintifiBs,  together  with 
divers  other  mesne  conveyances,  which  finally  vest  whatever 
right  and  title  the  rail  road  company  acquired  under  the  deed 
from  the  Brooklyn,  Jamaica  and  Flatbush  Turnpike  Com- 
pany in  the  defendants  in  this  action.  The  existence  of 
these  various  deeds  of  conveyance  was  not  controverted  upon 
the  trial,  and  as  the  right  of  the  defendants  depends  exclu- 
sively upon  the  question  whether  the  turnpike  company  ac- 
quired the  fee  of  the  lands  taken  for  the  use  of  the  road,  or 
an  easement  and  right  of  passage  only,  it  will  not  be  neces- 
sary or  usefdl  to  notice  them,  farther. 

The  Brooklyn,  Jamaica  and  Flatbush  Turnpike  Company 
was  incorporated  by  the  act  of  the  17ih  March,  1809.  And 
by  the  1st  section  it  was  declared  to  ''  be  in  law  capable  of 
purchasing,  holding  and  conveying  any  estate,  real  or  per* 
flonal,  for  the  use  of  the  corporation,'^  with  the  proviso  that 
such  estate  ^^  shall  be  necessary  to  frdfill  the  objects  of  the 
corporation,  and  to  no  other  purpose  whatever.''  The  6th 
section  named  the  commissioners  to  lay  out  the  road  directed 
by  the  act,  ^'  subject  to  the  directions,  regulations  and  re- 
strictions in  all  respects  as  are  prescribed  and  contained  in 
the  act  relative  to  turnpike  companies,  passed  March  13th, 
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1807.  The  34  sectioii  of  this  latter  act  provides  that  com«- 
missioners,  appointed  by  the  goTemor,  shall  lay  out  the  road 
in  such  manner  that  the  oliyeot  of  the  corporation  and  the 
general  interest  of  the  public  shall  in  the  best  manner  be 
effected.  It  also  provides  for  an  agreement  with  the  owners 
of  the  land  for  the  purchase  of  so  much  thereof  as  shall  be 
necessary  for  making  the  road,  and  for  gates,  toll-houses  and 
other  works.  And  in  case  of  disagreement,  it  provides  for 
the  making  of  an  estimate  and  assessment  of  the  damages 
which  the  owners  of  the  land  used  or  to  be  used  for  the  road 
may  sustain,  or  will  sustain,  with  a  provision  that  the  cor- 
poration shall  not  enter  upon  the  lands  for  the  purpose  of 
making  the  road  thereon  until  the  damages  are  paid.  The 
section  also  prohibited  the  corporation  from  appropriating 
any  highways  to  the  uses  of  the  turnpike  road,  until  such- 
highway  should  have  been  appraised  and  paid  for  to  the  com- 
missioners of  highways  of  the  town  in  the  manner  directed 
for  the  taking  of  private  property.  The  appridsers  appointed 
to  make  tins  appraisement  filed  their  inquisition,  dated  Au- 
gust 1st,  1809,  and  thereby  found  the  road  upon  which  the 
tompike  was  laid  out  to  be  a  pubUc  highway,  and  they 
awarded  $100  for  damages  to  the  town  of  Brooklyn,  and  #50 
to  the  town  of  Flatbush,  to  be  paid  to  the  commissioners  of 
highways  of  such  towns.  I  see  nothing  in  the  two  acts  of 
the  legislature  to  which  I  have  referred,  to  justify  or  author- 
ize the  opinion  that  the  legislature  intended  the  turnpike 
corporation  should  acquire  the  title  in  fee  to  the  lands  needed 
for  the  construction  of  their  road.  Such  a  legislative  intent 
will  certainly  not  be  implied,  or  inferred,  from  any  loose  or  care- 
less expressions  to  be  found  in  the  acts  themselves.  Those  who 
seek  to  establish  such  consequences  as  the  foundation  of  a  tilie 
to.  lands,  must  find  authority  for  it  in  the  language  which  the 
legislature  have  used,  considered  in  reference  to  the  objects 
and  purposes  which  the  laws  were  designed  to  accomplish. 
This  is  just  what  the  act  of  incorporation  itself  dedares ; 
for  it  limits  the  power  of  the  corporation  to  the  acquifliti0ft 
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of  such  real  and  personal  estate  as  shall  be  nepessary  to  fulfill 
the  objects  of  the  corporation,  and  declares  it  shall  hold  real 
property  for  no  other  purpose  whateyer.  The  objects  which 
were  to  be  accomplished  by  the  corporation  was  ihe  construc- 
tion of  a  public  highway  or  road  for  public  travel,  to  be 
maintained  and  kept  in  order  at  its  own  cost,  and  upon  which 
it  had  the  right  to  erect  gates  and  take  tolls  from  travelers. 
All  the  estate  it  needed  in  the  lands  taken  for  the  road  was  the 
easement  or  right  of  way  known  to  the  law  in  the  classifica- 
tion of  property  as  an  incorporeal  hereditament.  The  use  to 
which  the  road  was  to  be  devoted  was  not  to  be  confined  to 
the  corporation  and  its  employees,  Uke  that  of  a  railway  op- 
erated by  steam.  But  the  use  was  a  public  use,  open  to  all 
who  chose  to  enter  upon  it,  and  was  in  no  way  distinguish- 
able from  a  common  highway,  except  that  it  was  to  be  con- 
structed and  maintained  by  the  corporation,  with  the  right 
to  take  tolls  thereon.  We  see  the  same  proceedings,  sub- 
stantially, for  the  opening  and  laying  out  the  turnpike  as  are 
followed  in  laying  out  and  opening  a  public  highway,  so  &r 
as  relates  to  the  acquiring  the  right  of  pass^^,  and  the  land 
owners  are  to  be  compensated  for  the  damages  sustained  by 
them  for  the  lands  used  or  to  be  used  for  the  road.  The 
compensation  is  not  measured  by  the  value  of  the  lands,  as 
it  certainly  would  have  been  if  it  was  intended  to  take  the 
property  in  fee,  but  it  is  the  damages  which  the  owners  sus- 
tain by  the  use  of  the  lands  required  for  the  road.  This 
shows  that  the  framers  of  these  statutes  had  in  mind  the 
easement,  and  not  the  fee  of  the  land.  And  so  we  find  that 
the  damages  awarded  by  the  appraisers  for  the  old  road  taken 
for  the  use  of  the  turnpike,  were  given  to  the  highway  com- 
missioners of  the  towns  of  Flatbush  and  Brooklyn,  who 
certainly  had  nothing  but  the  right  of  way,  and  not  to  the 
owners  of  the  fee,  because  the  fee  was  not  taken.  I  am  there- 
fore of  opinion  that  the  turnpike  company  did  not  acquire, 
and  had  no  authority  to  acquire,  under  their  act  of  incorpo- 
ration, any  other  estate  in  the  lands  taken  for  the  road  iiiaii 
Vol.  XXXVI.  11 
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an  incorporeal  hereditament  or  right  of  passage.  The  rights 
of  a  turnpike  corporation  to  lands  thus  acquired,  were  con- 
sidered and  passed  upon  by  this  court  in  the  case  of  Hooker 
V.  Utica  and  Minden  Turnpike  Co.  (12  Wend.  371.)  The 
corporation  was  created  by  an  act  passed  March  24th,  1809, 
the  same  session  at  which  the  Brooklyn,  Jamaica  and  Flat- 
bush  turnpike  act  was  passed,  and  the  provisions  of  the  two 
acts  are  in  many  respects  identical.  The  corporation  was 
authorized,  upon  paying  to  the  land  owners  the  sums  assessed 
and  awarded  to  them  by  the  appraisers,  to  have  and  hold, 
^^to  them  and  their  successors  and  assigns,  the  lands  and  ten- 
ements  in  the  inqnieition  described,  and  the  company  was 
not  to  enter  upon  the  lands  until  the  damages  were  paid.'' 
This  language,  it  is  to  be  observed,  is  much  stronger,  and 
would  be  regarded  as  much  more  effectual  to  vest  the  com- 
pany with  the  estate  in  fee,  than  the  language  used  in  the 
Brooklyn,  Jamaica  and  Flatbush  act.  The  action  was  brought 
against  the  defendant  for  digging  and  tearing  up  a  sluiceway 
in  the  road.  It  appeared  on  the  part  of  the  defense,  or  what 
was  equivalent,  there  was  an  offer  to  prove,  that  the  part  of  the 
road  where  the  sluiceway  was,  had  been  abandoned  by  the  com- 
pany since  1826,  (the  alleged  trespass  having  been  done  in 
1829,)  and  had  been  fenced  by  the  owners  of  the  land.  The 
evidence  was  rejected,  and  the  turnpike  company  had  a  verdict, 
the  judgment  upon  which  was  reversed  upon  a  writ  of  error. 
Mr.  Justice  Nelson,  who  delivered  the  opinion  of  the  court, 
saying,  '^  The  owners  of  the  lands  through  which  the  road 
ran,  had  good  cause  for  believing  that  the  corporate  rights 
of  the  company  had  been  voluntarily  abandoned,  and  the 
lands  had  reverted  to  the  original  owners.  Althoagh  the  act 
of  incorporation  vests  in  the  company  the  title  to  the  lands 
over  which  the  road  passes,  on  compliance  by  them  with  the 
provisions  of  the  act,  such  title  must  nevertheless  be  consid- 
ered as  vested  only  for  the  purposes  of  a  road,  and  when  the 
road  is  abandoned,  the  land  reverts  to  the  original  owners." 
This  decision  is  in  harmony  with  the  constitutional  rule  aa 
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now  understood^  that  the  power  to  take  private  property  for 
public  use,  under  the  law  of  eminent  domain,  excludes  the 
idea  that  it  may  be  taken  for  private  use,  or  taken  under  the 
semblance  of  public  use,  and  immediately  or  ultimately  con- 
veyed and  appropriated  to  private  uses.  Very  many  of  the 
numerous  turnpike  roads  which  extend  over  the  country  in  all 
directions  are  gradually  being  abandoned,  under  the  influence 
of  modes  of  travel  and  transit  unknown  and  unthought  of  • 
by  the  framers  of  these  statutes.  And  it  would  be  an  intoler- 
able burden  upon  the  property  through  which  they  were 
made,  if  upon  their  disuse  and  discontinuance  the  corpora- 
tions were  entitled  to  the  rights  of  owners  in  fee,  with  the 
incidental  power  to  sell  and  convey  to  private  uses,  and  to 
exclude  the  owners  of  the  adjoining  lands  from  all  rights  of 
entry  and  passage  over  these  narrow  strips  of  territory,  worth- 
less for  cultivation  or  agricultural  purposes,  and  available 
only  in  connection  with  the  adjoining  lands,  and  which  but 
for  the  road  would  have  remained  part  and  parcel  of  their  own 
property.  The  only  sensible  rule  is  that  asserted  in  the  case 
last  quoted — that  where  the  language  of  the  act  of  incorpo- 
ration is  such  as  to  vest  the  title  in  the  company,  it  must 
nevertheless  be  considered  as  vested  only  for  the  purposes  of 
the  road ;  and  when  the  road  is  abandoned,  the  land  reverts 
to  the  original  owner. 

Several  questions  were  raised  during  the  trial  upon  the 
admissibility  of  testimony,  which,  upon  the  view  I  have 
taken  of  the  case,  it  is  not  material  to  consider. 

Judgment  should  be  entered,  upon  the  verdict,  for  the 
plaintiffs. 

[Emos  Obitbbal  Tbrx,  February  10, 1862.    JSmoUf  Brown  and  Senigham^ 
Justices.] 
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The  People,  ex  rel.  Bidgeway,  vs.  Cobtsltou  and  others. 

From  an  order  made  by  commissioners  of  highways,  laying  oat  a  public  high- 
way, an  appeal  lies  to  the  county  judge  by  every  person  who  shall  conceive 
himself  aggrieved  by  such  determination,  provided  he  be  a  resident  tax- 
payer of  the  town,  and  as  such,  liable  to  assessment  therein  for  highway 
labor. 

It  was  not  the  intention  of  the  legislature  to  restrict  the  right  of  appeal  to 
the  applicants  for  the  road,  and  those  persons  over  whose  lauds  it  is  pro- 
posed to  lay  it  out. 

It  is  the  duty  of  referees  appointed  by  a  county  Judge,  to  hear  and  determino 
an  appeal  Arom  an  order  of  commissioners  of  highways,  laying  out  a  high- 
way, to  proceed  to  hear  the  proofs  and  allegations  of  the  parties,  and  to 
make  and  file  their  decision  in  writing,  affirming,  reversing  or  modifying 
the  order  appealed  f^om.  They  have  no  power  id  dismiss  the  appeal  and 
refuse  to  proceed  further,  upon  the  ground  that  the  order  of  the  county 
Judge  was  improvidently  or  irregularly  granted,  or  that  the  appellant  had 
no  right  to  bring  an  appeal. 

But  if  the  referees,  instead  of  hearing  and  determining  the  appeal,  dismiss 
the  same,  upon  a  preliminary  objection,  and  thus  in  effect  refttse  to  execute 
the  trust  committed  to  them,  the  remedy  of  the  party  is  not  by  a  common 
law  eertioran  to  review  the  proceedings,  but  by  a  mandamuSj  ii  seenUt  to 
compel  the  referees  to  proceed. 

CEBTIOBABI  to  review  the  proceedings  and  decision  of 
the  defendants,  as  referees  appointed  by  the  county  judge 
of  Richmond  county,  to  hear  and  determine  an  appeal  brought 
by  James  Bidgeway,  the  relator,  from  an  order  and  decision 
of  the  commissioners  of  highways  of  the  town  of  Northfleld 
in  said  county,  laying  out  a  certain  road  therein. 

L.  Broumdly  for  the  relator. 

Lot  O,  Clarky  for  the  defendants. 

Brown,  J.  The  commissioners  of  highways  of  the  town 
of  Northfield,  in  the  county  of  Bichmond,  made  an  order  in 
the  usual  form,  laying  out  a  public  highway  therein,  upon 
the  application  of  one  Daniel  Willis.  From  this  order  James 
Bidgeway,  the  relator,  appealed  to  the  county  judge,  who 
thereupon  duly  appointed  Lawrence  H.  Cortelyou,  John  H. 
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Healey  and  Weblej  I.  Edwards,  three  of  the  defendants, 
referees  to  hear  and  determine  the  appeals  which  might  be 
brought  from  the  order  of  the  commissioners  within  the  time 
allotted  for  that  purpose.  Notice  was  given  to  the  referees 
of  their  appointment,  who  took  the  oath  required  by  the 
statute,  and  became  qualified  in  all  respects  to  execute  the 
trust  confided  to  them.  At  the  hearing  before  the  referees, 
witnesses  were  examined  on  both  sides,  mainly  upon  the  reg- 
ularity of  the  proceedings  before  the  commissioners  for  laying 
out  the  road,  and  their  authority  and  jurisdiction  in  regard 
thereto.  It  appeared  in  the  course  of  the  examination  thai 
the  appellant,  James  Bidgeway,  was  not  an  applicant  for 
laying  out  the  road,  and  that  it  was  not  laid  out  through  any 
lands  of  which  he  was  the  owner  or  in  which  he  had  any  in- 
terest, but  that  he  was  a  resident  freeholder  and  tax-payer, 
in  the  town  of  Norihfield.  Upon  these  facts  a  motion  was 
made  by  the  counsel  for  the  respondents  to  dismiss  the  ap- 
peal, which  was  entertained  and  granted  by  the  referees,  upon 
the  ground  that  James  Bidgeway  owning  no  land  through 
which  it  was  proposed  to  lay  out  and  open  the  road,  and  not 
being  a  person  upon  whose  application  the  conmiissionerB 
had  proceeded,  was  not  entitled  to  the  benefit  of  an  appeal 
from  the  commissioners'  order.  It  is  to  review  and  reverse 
this  decision  of  the  referees  that  this  writ  of  certiorari  is 
brought. 

The  case  of  The  People  v.  Goodwin  (1  Seld.  568)  is  au- 
thority for  the  rule  that,  when  ''inferior  magistrates  are  re- 
quired by  writ  of  certiorari  to  return  their  proceedings,  it 
must  appear,  affirmatively,  that  they  had  authority  to  act. 
And  when  ifheir  authority  and  jurisdiction  depends  upon  a 
£Ebct  to  be  proved  before  themselves,  and  such  fact  be  dis- 
puted, the  magistrate  must  certify  the  proofs  given  in  rela- 
tion to  it,  for  the  purpose  of  enabling  the  higher  court  to 
determine  whether  the  fact  be  established."  In  proceedings 
to  lay  out  and  open  public  highways,  the  existence  of  certain 
Acts  is  necessary  to  give  the  commissionerB  jurisdiction ;  such 


166        OASES  m  THE  SUPREME  OOUKT. 

The  People  v,  Cortelyon. 

as  the  consent  of  the  owners,  or  the  certificate  in  writing  of 
twelve  freeholders  having  the  requisite  qualifications,  where 
the  proposed  route  is  through  improved  or  cultivated  land, 
the  posting  up  and  service  of  the  necessary  notices  as  pre- 
scribed by  the  highway  act,  &c.  Upon  the  authority  of  the 
case  to  which  I  have  referred,  three  facts  are  open  to  be  con- 
troverted before  the  commissioners  or  referees,  and  their 
existence  must  be  affirmed  by  the  proof,  in  order  to  confer 
jurisdiction.  Upon  an  appeal  and  hearing  before  the  ref- 
erees, the  evidence  to  prove  or  disprove  any  of  these  jurisdic- 
tional facts  goes  to  the  foundation  of  the  whole  proceeding, 
and  leads  directly  and  inevitably  to  a  reversal  or  affirmance 
of  the  order  of  the  commissioners  appealed  from.  (The  Peo^ 
pie  V.  Olinej  23  Barh,  197.)  In  the  present  case,  the  ref- 
erees have  done  nothing  of  the  kind.  They  neither  reverse 
nor  affirm  the  order  of  the  commissioners  laying  out  the  road ; 
but  upon  a  preliminary  objection  that  the  relator  had  no 
right  to  bring  an  appeal,  they  have  dismissed  his  appeal,  and 
declined  to  proceed  further  in  the  examination  and  determin- 
ation of  th«  question  of  the  propriety  and  expediency  of  lay- 
ing out  the  road.  In  this  I  think  they  erred.  The  right 
of  appeal  is  given  to  every  person  who  shall  conceive  him- 
self aggrieved  by  any  determination  of  the  commissioners. 
Whether  the  person  bringing  the  appeal  really  conceives  him- 
self aggrieved,  or  whether  he  maintains  that  relation  to  the 
proposed  improvement  which  entitles  him  to  conceive  himself 
aggrieved  by  what  the  commissioners  may  do  or  omit  to  do, 
is  a  collateral  issue,  and  one  with  which  the  referees  have 
nothing  whatever  to  do.  Upon  receiving  notice  of  their  ap- 
pointment, together  with  the  papers  appertaining  to  the  mat- 
ters referred  to  them,  it  was  their  duty  to  proceed,  upon  the 
requisite  notice,  hear  the  proofs  and  allegations  of  the  par- 
ties upon  this  appeal,  and  also  upon  all  others  made  from 
the  same  order  within  the  time  limited  by  the  statute,  and  to 
make  and  file  their  decision  in  writing,  affirming,  reversing 
or  modifying  the  determination  of  the  conmiissioners  of  high- 
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ways  as  expressed  in  the  order  appealed  from.  They  had  no 
power  to  dismiss  the  appeal  and  refose  to  proceed  further, 
upon  the  ground  that  the  order  of  the  county  judge  was  im- 
providently  or  irregularly  granted. 

This  view,  if  it  be  correct,  would  dispose  of  the  decision 
made  by  the  referees  in  dismissing  the  relator's  appeal,  and 
entitle  him  to  the  relief  sought  for  by  this  writ  or  by  some 
other  more  appropriate  to  effect  that  object.  I  will,  how- 
ever, consider  briefly,  whether  the  relator  was  really  without 
any  right  to  appeal  from  the  order  of  the  commissioners  lay- 
ing out  the  highway.  He  was  not  an  owner  of  the  land 
through  which  the  road  was  proposed  to  be  laid,  nor  was  he 
the  person,  or  one  of  the  persons,  upon  whose  application  the 
proceedings  were  instituted.  To  entitle  a  person  to  appeal 
from  such  an  order,  it  is  said  he  must  stand  in  the  relation 
of  an  owner  whose  land  is  to  be  taken  for  the  improvement,  or 
of  an  applicant  who  has  set  the  proceedings  in  motion.  One 
of  these  relations  can  alone  make  him  a  party  to  the  pro* 
ceeding.  And  no  other  than  such  a  party  can  maintain  the 
right  to  appeal,  because,  in  respect  to  aU  other  persons,  the 
injury  resulting  from  the  proposed  highway  would  be  general 
and  not  special.  We  are  referred  to  the  case  of  Davis  v. 
Mayor  dc.  of  New  Yorhj  (4  Kern.  506,)  where  the  court  of 
appeals  held  that  an  action  does  not  lie  at  the  suit  of  a  resi- 
dent and  tax^payer  of  the  city  who  does  not  own  real  estate  on 
a  street  where  a  railway  is  proposed  to  be  laid,  and  to  whom 
it  will  not  be  specially  injurious,  to  prevent  its  construction. 
But  the  court  also  held  that  the  railway  proposed  to  be  laid 
down  in  Broadway  would  have  been  a  public  nuisance,  in 
respect  to  which  no  private  individual  could  maintain  an  ac- 
tion without  showing  some  special  injury  resulting  therefrom 
to  himself.  Nor  would  equity  entertain  jurisdiction,  unless 
the  public  nuisance  occasions,  or  is  likely  to  occasion,  a  spe- 
cial injury  to  an  individual  which  could  not  well  be  com- 
pensated in  damages.    This  is  the  rule  of  the  oonmion  law 
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applicable  to  public  nuisances  and  actions  by  private  persons 
therefor. 

It  is  to  be  observed  that  the  right  of  appeal  from  the  or- 
der of  highway  commissioners  does  not  depend  upon  any  gen- 
eral rule  of  law^  such  as  obtained  in  the  case  referred  to.  It 
exists  by  statute,  in  regard  to  a  special  class  of  public  im- 
provements affecting  a  particular  locality.  The  highway  act 
gives  the  right  of  appeal  to  "  every  person  who  shall  conceive 
himself  aggrieved  by  auy  determination  of  the  commission- 
ers of  highways,  either  in  laying  out,  altering  or  discontinu- 
ing, or  in  refusing  to  lay  out,  alter  or  discontinue  any  road. 
(§  8  of  the  act  of  the  14f  A  Dec.  1847.)  This  is  sufficiently 
comprehensive  to  include  the  resident  freeholders  and  tax- 
payers of  the  town  where  the  road  is  located.  And  its  gen- 
eral terms  show  that  the  legislature  had  no  intention  to 
restrict  the  right  to  the  applicants  for  the  road  and  those  per- 
sons over  whose  lands  it  was  proposed  to  lay  it  out.  The 
burden  of  paying  the  damages  for  the  lands  taken  for  the  road 
IB  cast  upon  th«  tax-payen,  of  the  town  and  their  property 
therein,  as  are  also  the  expenses  of  making  and  maintainmg 
the  bridges  thereon.  The  burden  of  performing  the  labor 
and  keeping  the  road  in  repair,  is  imposed  not  upon  the  peo- 
ple of  the  town  generally,  but  upon  the  people  of  the  partic- 
ular road  district  where  the  road  is  located.  It  may  be  that 
burdens  of  this  character  may  become  oppressive  and  griev- 
>  ous,  and  it  is  certainly  wise  and  just  that  the  persons  charged 
with  their  payment  should  have  an  -opportunity  to  be  heard 
upon  the  legality  and  necessity  of  the  improvement.  These 
considerations  refer  exclusively  to  the  creation  of  new  roads 
and  highways.  But  what  shall  be  said  of  the  right  of  ap- 
peal from  orders  of  the  commissioners  altering  or  discontinu- 
iiig  roads  already  in  existence,  and,  it  may  be,  of  immemorial 
use.  The  same  sentence  confers  the  right  of  appeal  in  both 
Cases.  To  etititle  a  resident  freeholder  and  tax-payer  to  be 
heard  upon  appeal  from  an  order  discontinuing  a  public  road 
which  he^  and  those  under  whom  he  claimB,  have  used  time 
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out  of  mind^  and  which  contributes  to  his  conyenience  and 
enhances  the  value  of  his  property,  must  it  appear  that  the 
road  runs  through  his  lands,  or  that  he  is  an  applicant  for 
its  discontinuance  ?  This  is  the  construction  asserted  by  the 
decision  of  the  referees,  and  claimed  to  be  the  true  one  by  the 
counsel  for  the  defendants,  upon  the  argument.  I  dissent 
fit>m  it.  I  r^ard  it  as  at  variance  with  the  letter,  as  it  also 
is  with  the  spirit  and  intention,^  of  the  statute.  But  again ; 
it  is  conceded  that  the  applicant  for  laying  out,  altering  or 
discontinuing  a  road  may  appeal  from  the  order  or  determ- 
ination  of  the  commissioners.  The  party  who  initiates  such 
a  proceeding,  and  fails  before  the  commissioners,  should  cer* 
tainly  be  allowed  to  prosecute  his*  appeal  from  the  adverse 
determination.  This  seems  too  plain  for  argument.  The 
applicant,  however,  need  not  be  an  owner  of  lands  through 
which  the  road  is  proposed  to  be  laid.  He  need  have  no  spe- 
cial interest  in  the  proposition  to  lay  out,  alter  or  discontinue 
the  highway  in  question.  By  the  58th  section  of  the  act  in 
regard  to  laying  out,  altering  and  discontinuing  pubUc  and 
private  roads,  it  is  provided  that  "  every  person  liable  to  be 
assessed  for  highway  labor,  may  apply  to  the  commissioners 
of  highways  of  the  town  in  which  he  shall  reside  to  alter  or 
discontinue  any  road,  or  to  lay  out  any  new  road.''  To  en- 
title a  person  to  become  an  applicant  and  an  actor  in  such  a 
proceeding,  his  only  qualification  is  that  of  liability  to  assess- 
ment for  highway  labor  in  the  town.  To  entitle  a  person  to  ^ 
prosecute  an  appeal  from  an  order  or  determination  in  such 
a  proceeding,  it  is  enough  if  he  be  a  resident  tax-payer  of 
the  town,  and  as  such  liable  to  assessment  therein  for  high- 
way labor.  The  provisions  of  the  two  sections,  taken  togeth- 
er, leave  no  doubt  as  to  the  construction  to  be  put  upon  that 
in  regard  to  the  right  of  appeal. 

Nevertheless,  I  think  the  relator  has  mistaken  his  remedy. 
It  was  the  duly  of  the  referees  to  hear  the  proofs  and  allega- 
tions of  the  parties,  and  make  a  determination  which  should 
reverse  or  affirm  the  order  of  the  commissioners.    This  they 
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have  not  done.  They  have  taken  some  proof  and  then  dis- 
missed  the  appeal.  In  effect^  they  have  refused  to  execute 
the  trust  committed  to  them.  There  is  nothing  in  their  pro- 
ceedings which  it  is  the  office  of  a  common  law  certiorari  to 
review  and  correct.  It  brings  up  the  record  and  examines 
the  action  and  proceedings  of  the  inferior  magistrate,  so  far 
as  his  authority  and  jurisdiction  is  coDcemed,  but  no  further. 
His  decision  upon  all  other  facts  is  final,  and  wUl  not  be  re- 
viewed. In  respect  to  the  remedy,  the  case  of  The  People 
ex  rel.  Rogers  v.  The  County  Judge  of  Clinton,  (13  How, 
P.  R,  2T7y)  is  similar  to  the  present.  The  county  judge  had 
erroneously  dismissed  an  appeal  from  the  justice's  court  while 
an  order  for  an  amended  return  was  pending,  unexecuted. 
It  was  held  that  if  he  acted  ministerially,  or  if  he  had  no 
power  under  section  364  of  the  code  to  dismiss  the  appeal, 
the  matter  was  not  within  his  judicial  cognizance,  and  there- 
fore the  order  to  dismiss  was  a  nullity,  and  a  mandamus  to 
hear  and  decide  the  appeal  should  issue.  In  The  People  ex 
rd,  Bendon  v.  The  County  Judge  of  Rensselaer,  {Id,  398,) 
appeals  had  been  taken  from  two  judgments  rendered  under 
the  provisions  of  the  mechanics'  lien  law.  The  county  court, 
upon  motion,  dismissed  the  appeals  upon  the  ground  that  it 
had  no  jurisdiction.  The  court  at  special  term  was  of  opin- 
ion that  the  county  court  erred,  and  awarded  a  writ  of  man- 
damus requiring  the  county  judge  to  reinstate  the  appeals 
and  to  hear  and  decide  them.  These  authorities  indicate  the 
true- remedy  of  the  relator.  Indeed,  I  do  not  see  what  judg- 
ment could  be  rendered  upon  this  proceeding.  The  referees 
have  not,  in  effect,  done  any  judicial  act  within  their  cogni- 
zance which  we  can  either  affirm  or  reverse. 

An  order  should  be  entered  quashing  the  writ  of  certiorari 
and  all  the  subsequent  proceedings,  without  costs  to  either 
party,  and  without  prejudice  to  any  other  remedy  which  the 
relator  may  be  advised  to  pursue. 

ScBUGHAM,  J.  concurred. 
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Emott^  J.  Without  expressing  any  opinion  -whether  Bidge- 
way  could  appeal,  I  think  the  proceeding  by  certiorari  was 
not  the  proper  remedy. 

Proceedings  quashed. 

[Kings  Gbhbbal  Tibm ,  February  ID,  1862.    Bmatt,  Brown  and  Scrughamt 
Justioea.] 


Thb  Nobth  Baptist  Chubch  on  Staten  Island  v8.  Pab- 

KEB  and  others. 

Where  the  right  of  persons  claiming  to  be  tnistees  of  a  religions  societji  to 
the  office  of  trusteei  is  dispated  and  denied,  and  they  hare  not  yet  been  ad- 
mitted to  the  exercise  of  any  of  its  rights  or  duties,  and  they  are  not  and 
have  not  been  in  possession  of  the  church  edifice,  nor  of  any  of  the  tempo- 
ralities of  the  church,  they  cannot  maintain  an  action  in  the  name  of  tho 
religious  society,  to  restrain  individuals  in  possession  and  claiming  to  be 
the  trustees  of  the  society,  duly  elected,  from  closing  the  church  edifice 
and  from  preTenting  the  pastor  from  holding  religious  meetings  therein,  d&c. 

Before  they  can  institute  or  maintain  such  an  action,  the  plaintifib  must  have 
been  peaceably  admitted  to  the  office  of  trustees  of  the  society,  or  have  es- 
tablished their  title  thereto  by  a  direct  proceeding  or  action  brought  for 
that  purpose,  by  the  attorney  general. 

The  court  will  not,  upon  motion,  decide  who  are  the  rightful  trustees  of  the 
society,  or  determine  the  question  of  right  to  the  office. 

A  PPEAL  from  an  order  made  at  a  special  term,  diaeolving 
JX  an  injunction,  and  disnuasing  the  complaint. 

V 

S,  D.  Culver,  for  the  plaintiff. 

M.  Male,  for  the  defendants. 

By  the  Court,  Bbown,  J.  The  plaintiff  is  a  religious  cor- 
poration, duly  organized  under  the  statute,  and  has  been  in 
existence  since  the  9th  day  of  March,  1841.  The  certificate 
cf  incorporation  provides  for  six  trustees,  and  the  temporalis 
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ties  of  the  chnrch  consist  of  a  house  of  worship,  at  Port  Bich- 
mond  in  the  county  of  Bichmond,  of  the  value  of  $4000  or 
thereabouts,  and  the  book  containing  the  records  and  pro^ 
ceedings  of  the  board  of  trustees.  The  complaint  alleges 
that  the  congregation  worshipping  in  the  church  edifice  is 
connected  with  the  Baptist  denomination  of  christians,,  hav- 
ing a  pastor,  the  Bev.  William  A.  Barnes,  settled  therein 
according  to  the  custom  and  practice  of  that  church.  It  also 
alleges  that  on  the  11th  of  February,  1861,  the  defendants 
excluded  the  plaintiff  and  the  said  William  A.  Barnes  from 
the  said  church  edifice,  and  refused  to  allow  the  plaintiff  and 
the  said  Barnes  to  enter  or  use  the  same  for  the  purposes  of 
worship,  and  afterwards  forcibly  expeUed  from  the  said  edi- 
fice  one  William  Btrothers  and  Thomas  Coffey,  who  were 
there  by  the  order  and  direction  of  the  plaintiff,  who  was 
lawfully  and  peaceably  in  possession  thereof,  and  have  from 
that  time  hitherto  prevented  the  said  plaintiff,  its  minister, 
agents  and  officers  from  entering  therein,  and  threateu  to 
prevent  them  from  entering  and  using  the  church  edifice  for 
church  purposes  thereafter.  It  prays  for  an  injunction  re- 
straining the  defendants  from  closing  up  the  church  edifice, 
and  from  preventing  and  interrupting  the  minister  or  pastor 
from  preaching  and  holding  religipus  meetings  therein,  &c., 
and  for  the  recovery  of  $500  damages.  Upon  this  complaint, 
verified  by  affidavit,  the  plaintiff  obtained  an  injunction  from 
the  city  judge  of  Brooklyn.  The  defendants  applied,  upon 
due  notice,  to  the  special  term  held  before  Mr.  Justice 
ScBUGHAM,  at  Brooklyn,  on  the  6th  of  August,  1861,  for  an 
order  dissolving  the  injunction  and  dismissing  the  complaint, 
upon  the  ground  that  the  action  had  been  instituted  by  Mil- 
ton W.  Gray,  William  Strothers,  Thomas  Coffey  and  David 
Btrothers,  claiming  to  be  the  trustees  of  such  corporation,  but 
who  in  fact  were  not  the  trustees  thereof,  and  had  no  au* 
thority  whatever  to  institute  such  action.  The  defendants 
also  read  affidavits  and  papers  to  show  that  they,  together 
with  one  David  Muddle,  were  five  of  the  trustees ;  and  so  on 
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the  other  side,  affidavits  were  read  to  show  that  Gray,  Cof- 
fey and  the  two  Strothens  were  in  fact  the  trustees  of  the 
corporation.  The  judge  at  the  special  term  granted  the  de- 
fendants' motion,  dissolved  the  injunction  and  dismissed  the 
complaint ;  from  which  order  and  decision  the  plaintiff,  or 
those  claiming  to  act  in  its  behalf,  appealed  to  the  general  term. 
The  6th  section  of  the  act  to  provide  for  the  incorporation 
of  religious  societies  directs  the  manner  in  which  the  election 
of  trustees  shall  be  conducted,  and  it  declares  that  the  per- 
sons elected  shall  receive  a  certificate  of  their  election  from 
the  officers  conducting  the  same,  which  shall  entitle  them  to 
act  as  trustees.  Such  a  certificate  is  not  conclusive,  but  it  is 
prima  facie  evidence  that  the  person  to  whom  it  is  given  is  a 
trustee.  It  constitutes  the  holder  a  trustee  de  faciOy  and 
upon  all  questions  and  controversies,  except  a  direct  proceed- 
ing to  try  the  title  in  the  nature  of  a  quo  warranto,  would  be 
held  to  clothe  the  holder  with  the  attributes  of  the  office. 
The  omission  to  furnish  the  certificate  does  not,  however, 
disqualify  the  person  who  is  duly  elected.  It  is  evidencp  of 
his  title.  But  his  right  may  be  shown  aliunde.  It  is  char- 
acteristic of  this  motion,  that  no  proceedings  of  any  meeting 
of  the  congregation  for  the  election  of  trustees  are  furnished 
in  the  motion  papers  ;  nor  are  there  any  certificates  of  elec- 
tion produced  or  referred  to,  so  that  we  could  form  some  idea 
who  really  were  entitled  to  hold  that  office.  The  proof  of 
the  right  to  the  office  rests  mainly  upon  the  assertions  of  the 
claimants  themselves,  coupled  with  the  corroborative  evidence 
in  favor  of  the  defendants,  to  which  I  will  presently  refer. 
Qray,  Coffey  and  the  two  Strothers  swear,  that  they  are  sev- 
erally trustees  duly  elected,  and  so  does  WiUiam  A.  Barnes, 
the  minister.  The  latter  states  a  fact  of  some  significance, 
and  which  throws  some  light  upon  the  nature  of  the  contro- 
Tersy,  and  that  is,  that  on  the  21st  of  February,  1861,  the 
defendants  Pero,  Wenside,  Parker  and  Hooker  were  expelled 
and  excluded  from  the  church,  and  one  Gridham  was  chosen 
dork  in  the  place  of  Pero,  whose  exclusion  from  the  chuiclt 
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disqualified  him  from  being  an  office  bearer.  These  witnesses 
concur,  however,  in  some  things  which  are  quite  important 
in  determining  their  right  .to  institute  this  action  and  carry 
on  this  litigation  in  the  name  of  the  corporation ;  and  these 
are :  That  the  right  of  Gray,  Coffey  and  the  two  Strothers  to 
the  office  of  trustees  is  disputed  and  denied,  and  that  they 
have  not  yet  been  admitted  to  the  exercise  of  any  of  its  rights 
or  duties.  That  they  are  not,  and  have  not  been,  in  posses- 
sion of  the  church  edifice,  nor  of  any  of  the  temporalities  of 
the  church,  not  even  the  book  containing  the  records  and  pro- 
ceedings of  the  congregation.  These  facts  alone  should  ex- 
clude them  from  the  use  of  the  corporate  name,  and  fit>m 
instituting  or  maintaining  this  action,  until  they  shall  have 
been  peaceably  admitted  to  the  office  of  trustees  of  the  church, 
or  shall  have  established  their  title  thereto  by  a  direct  pro- 
ceeding or  action  brought  for  that  purpose.  On  the  other 
side,  the  defendants  claim  that  they  have  been  duly  elected 
the  trustees  of  the  church,  and  have  for  some  time  past  per- 
formed the  duties  and  exercised  the  rights  appertaining  to 
the  office.  That  they  have  possession  of  the  church  books 
containing  the  records  of  the  meetings  of  the  congregation, 
and  have  actual  possession  of  the  church  edifice,  which  edi- 
fice and  books  constitute  all  its  property  and  temporalities. 
It  is  to  dispossess  them  of  this  property  that  the  action  is 
brought.  We  cannot,  upon  a  motion  of  this  kind,  determine 
who  the  rightful  trustees  of  the  church  really  are.  We  cannot 
determine  the  question  of  right  to  the  office.  The  result  of  the 
present  motion  depends  upon  ascertaining  which  of  the  two 
classes  of  persons  are  in  possession  of  the  office,  performing 
its  duties  and  exercising  its  rights  under  color  of  title.  If 
Gray,  Coffey  and  the  two  Strothers  have  failed  to  show  them- 
selves to  be  in  this  condition — that  they  are  the  trustees  de 
facto-T^thej  had  no  right  to  institute  this  action,  and  the 
order  of  the  special  term  should  be  affirmed,  unless  it  shall 
appear,  as  was  insisted  by  the  counsel  for  the  plaintiff,  upon 
the  argument,  that  the  right  to  the  office  can  be  tried  and  de^ 
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termined  in  this  action.  The  fonr  persons  last  named  are  not 
nsing  their  position  and  claim  as  a  means  of  defense  and 
shelter.  They  employ  it  as  a  weapon  of  offense — as  an  in- 
strument of  aggression — and  unless  the  title  can  be  put  in 
issue  in  this  action,  they  are  not  in  a  condition  to  use  the 
corporate  name  for  the  purpose  of  furthering  their  personal 
interests  and  objects. 

The  action  is  in  the  name  of  the  corporation,  and  its  pro- 
fessed object  is  to  recover  the  possession  and  control  of  the 
church  edifice  or  place  of  worship  for  the  use  of  the  corpora- 
tion, upon  the  ground  that  the  corporation  has  been  excluded 
and  dispossessed  by  the  wrongful  act  and  entry  of  the  de- 
fendants. In  any  action  brought  to  enforce  a  right  or  redress  a 
wrong,  it  must  be  assumed  that  the  plaintiff  is  present  in  court, 
and  has  a  standing  therein  by  his  own  voluntary  act.  It  can 
proceed  upon  no  other  hypothesis.  The  complaint  speaks  in 
the  name  of  the  plaintiff.  It  is  the  plaintiff  himself  that 
complains  of  the  acts  or  omissions  of  the  defendant.  The 
answer  must  contain  matter  which  is  a  defense  to  the  allega- 
tions* of  the  complaint.  It  may  allege  the  want  of  capacity  in 
the  plaintiff  to  sue,  or  facts  in  bar  or  avoidance  of  the 
allegations  of  the  complaint,  so  as  to  justify  or  excuse  what- 
ever is  alleged.  But  it  cannot  set  up  that  the  plaintiff  is 
not  present  in  court ;  that  some  one  else  is  using  his  name  to 
institute  and  prosecute  the  action  without  his  authority  or 
sanction.  Such  an  answer  would  not  meet  a  single  allegation 
of  the  complaint,  and  would  form  no  issue  for  trial  upon  the 
pleadings.  An  answer  which  should  allege  as  a  defense,  that 
the  attorney  was  not  authorized  to  bring  the  action ;  or,  in 
an  action  in  the  name  of  a  corporation,  which  should  set  up 
that  it  was  brought  without  the  authority  or  knowledge  of 
its  managers  or  directors,  would  be  treated  and  struck  out  as 
sham,  simply  because  such  an  answer  would  not  meet  the 
allegations  of  the  complaint,  or  lead  to  an  issue  which  could 
be  tried.  Nvl  iiel  corporation  is  a  plea  which  involves  the 
corporate  existence  of  the  plaintiff,  and  as  a  consequence 
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its  capacity  to  sue ;  but  the  defense  to  which  I  before  refer- 
red admits  the  existence  of  the  corporate  body  and  its  capa- 
city to  bring  an  action,  but  denies  that  the  action  brought  is 
its  action.  Were  the  defendants  in  this  action  to  set  up  in 
their  answer  their  own  title  to  the  office  of  trustee  and  deny 
the  title  of  Gray,  Coffey  and  the  two  Strothers  who  have  in- 
stituted this  action,  a  more  serious  consequence  than  that 
already  mentioned  would  ensue,  were  the  latter  to  accept  the 
issue  and  go  to  trial.  The  verdict  or  the  decision,  whatever 
it  might  be,  would  determine  nothing.  It  would  conclude 
neither  party,  and  leave  the  title  to  the  office  still  in  doubt. 
For  there  is  no  proceeding  known  to  our  practice  by  which 
the  title  to  an  office  may  be  determined  but  that  provided  in 
chapter  2,  title  13  of  the  code,  which  is  the  substitute  for 
the  old  proceeding  by  information  in  the  nature  of  qtio 
warranto.  In  this  the  attorney  general  is  the  actor,  and  not 
a  private  person.  Its  sole  office  is  to  try  the  title  of  the 
person  alleged  to  have  intruded  and  that  of  the  relator  or 
person  claiming  the  office.  In  the  case  of  Mickles  v.  The 
Rochester  City  Bank,  (11  Paige,  118,)  it  was  adjudged 
that  a  court  of  equity  cannot  interfere  to  restrain  persons 
claiming  to  be  the  rightful  trustees  of  a  corporation  from 
acting  as  such,  on  the  ground  that  they  have  not  been  duly 
elected.  The  preliminary  question  of  the  right  to  the  office 
must  first  be  determined,  before  the  court  can  make  any 
decree.  So  in  this  case,  Milton  W.  Gray,  William  Strothers, 
Thomas  Coffey  and  David  Strothers  must  first  establish  their 
title  to  be  trustees  of  the  North  Baptist  Church  on  Staten 
Island,  by  an  action  brought  by  the  attorney  general  for  that 
purpose,  before  they  can  bring  an  action  and  carry  on  a  liti- 
gation in  its  name. 

The  order  made  at  the  special  term  should  be  affirmed, 
with  costs  to  be  paid  by  Milton  W.  Gray,  William  Stroth- 
ers, Thomas  Coffey  and  David  Strothers. 

[Enros  Gbnbbal  Tsbv,  February  10, 1862.    BmoU^  Brown  and  Smighamt 
Jnalilcea.] 
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The  People,  ex  rd,  Stephen  Crowell  and  others,  vs.  John  D.         St!  ^ 
Lawbence  and  others,  Commissioners,  and  The  Bbook- 
LYN  Central  and  Jamaica  Bail  Boad  Company. 


If  the  state  has  the  power  to  levy  and  collect  a  tax  or  asseBsment,  to  be  paid 
to  a  rail  road  company  as  a  compensation  for  the  relinqnishment  of  certain 
rights,  it  has  the  power  to  direct  the  transfer  of  the  assessment,  collect- 
ively,  to  the  same  company,  for  the  same  purpose,  before  its  payment. 

The  imposition  and  confirmation  of  an  assessment  by  the  dty  of  Brooklyn, 
in  pnrsnance  of  the  act  of  April  19, 1869,  for  the  pnrpose  of  compensating 
the  Long  Island  Rail  Boad  Company  for  the  relinqnishment  of  its  right  to 
nse  steam  power  within  said  city,  are  not  forbidden  by  the  act  relative  to 
local  improvements  in  the  city  of  Brooklyn,  passed  April  11,  1861.  {Laws 
€f  1861,  p.  462.) 

Where  commissioners  of  assessment,  appointed  under  the  act  of  April  19^ 
1859,  npon  certiorari  directed  to  them,  return  the  proceedings  which  re- 
sulted in  their  appointment,  by  which  it  appears  that  both  the  common 
council  of  Brooklyn  and  the  supreme  court,  at  special  term,  determined 
that  a  petition  by  a  minority  of  the  persons  to  be  assessed,  sufficient  in 
form  and  character,  had  been  presented  to  the  common  council,  such  de- 
terminations will  be  held  conclusive,  upon  that  question. 

The  acts  of  April  19, 1859,  (^Laws  of  1859,  p.  1109,)  and  March  28, 1860, 
(Lam  of  1860,  p.  178,)  are  not  in  conflict  with  the  16th  section  of  the 
third  article  of  the  constitution,  which  declares  that  "  no  private  or  local 
bill  which  may  be  passed  by  the  legislature  shall  embrace  more  than  one 
subject,  and  that  shall  be  expressed  in  its  title.*' 

Neither  are  those  acts  unconstitutional,  on  the  ground  that  they  authorize  the 
taking  of  private  property  for  a  purpose  not  sanctioned  by  the  constitution, 
and  in  a  manner  which  that  instrument  forbids. 

When  the  legislature  determines  that  a  public  improvement  wiU  be  a  benefit 
to  the  acUacent  property,  and  that  the  expenses  of  making  the  same  shall 
be  paid  by  the  owners  of  such  adjacent  property,  the  courts  have  nothing 
to  do  with  the  correctness  or  incorrectness  of  the  determination,  but  must 
assume  the  fact  to  be  as  the  legislature  assumes  or  declares  it 

The  wisdom  or  justice  of  the  taxation  is  not  a  subject  of  judicial  inquiry ;  nor 
is  the  purpose  for  which  the  tax  is  to  be  imposed. 

The  legislature  is  not  confined,  in  such  taxation,  to  existing  political  or  civil 
districts ;  but  may  create  a  district  for  the  purpose  of  taxation  or  assess- 
ment; and  may  impose  the  tax  equally  or  pro  rata  upon  all  the  property 
in  the  district  thus  formed  pro  re  nata^  or  upon  a  rule  of  estimated  benefit 
to  different  owners  or  individuals ;  and  the  proceeds  of  the  assessment  may 
be  applied  to  some  public  or  quasi  public  purpose,  or  to  compensation  to, 
or  the  redress  of,  individuals. 
The  constitution  demands  that  the  titie  of  an  act  shall  express  the  gubjed,  not 
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tbe  cHy'eetf  of  the  act  It  is  the  matter  to  which  the  statute  relates,  and 
with  which  it  deals,  and  not  what  it  professes  to  do,  which  is  to  be  found 
in  the  title. 

It  is  no  constitutional  objection  to  a  statute  that  its  title  is  vague  or  unmean- 
ing as  to  its  purpose,  if  it  be  sufficiently  distinct  as  to  the  matter  to  which 
it  refers. 

It  seems  that  no  constitutional  provision  can  be  treated  as  merely  directory 
and  not  imperative.  But  if  any  provisions  of  the  constitution  ought  to  bo 
considered  directory,  the  rule  by  which  to  ascertain  what  are  mandatory 
and  what  directory  must  be  those  applied  to  statutes. 

ON  the  19th  of  April,  1859,  the  legislature  passed  an  act, 
(Se88.  Laws  of  1859,  ch,  484,  p.  1109,)  authorizing  and 
directing  the  appointment  of  three  commissioners  by  the 
supreme  court,  and  authorizing  such  commissioners  to  enter 
into  a  contract  with  the  Long  Island  Bail  Boad  Company, 
or  its  assigns,  for  the  following  objects,  viz :  1.  The  closing 
of  the  tunnel  in  Atlantic  street.  2.  The  restoration  of  said 
street  to  its  proper  grade.  3.  The  relinquishment  of  it-s 
chartered  right  to  use  steam  power  within  the  city  of  Brook- 
lyn. 4  The  construction  and  operation  of  a  substituted 
horse  rail  road  between  the  south  ferry  and  Jamaica.  5.  That 
the  Long  Island  Bail  Boad  Company,  or  its  assigns,  should 
receive  as  compensation  for  compliance  with  such  contract, 
and  the  surrender  of  the  right  to  use  steam,  a  sum  not  ex- 
ceeding $125,000.  The  act  then  provides  that  the  commis- 
sioners shall  assess  the  sum  which,  by  the  terms  of  the 
contract,  is  to  be  paid  for  the  objects  aforesaid,  together  with 
an  amount  sufficient  to  cover  the  expenses  of  the  commis- 
sioners, not  exceeding  $5000,  upon  the  lots  of  land  and 
premises  embraced  within  a  district  in  the  city  of  Brooklyn, 
designated  in  the  act.  The  commissioners  are  subjected  to 
the  rules  prescribed  in  titles  four  and  five  of  the  city  charter ; 
a  majority  are  authorized  to  act ;  they  are  not  required  to 
search  for  titles ;  and  upon  the  confirmation  of  their  report, 
the  right  to  use  steam  is  extinguished,  and  all  laws  allowing 
the  use  of  steam  are,  from  the  time  of  such  confirmation, 
repealed.    Provision  is  then  made  for  the  collection  of  the 
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aseessment.  On  the  23d  March,  I860,  the  legialattire  passed 
an  amendatory  act,  (Seas.  Laws  of  1860,  cA.  100,  p.  173,) 
modifying  the  provisions  of  the  act  of  1859,  by  providing 
for  an  assignment  of  the  assessment  list  to,  and  the  appoint- 
ment of,  a  collector  thereof,  by  the  Long  Island  Bail  Boad 
Company,  or  its  assigns ;  and  also  imposing  upon  the  com- 
pany, or  its  assigns,  a  liabiUty  for  damages  which  an^person 
might  sustain  by  reason  of  a  failure  to  perform  the  contract. 
On  the  1st  August,  1859,  John  Winslow,  John  D.  Lawrence 
and  Theodore  F.  King  were  duly  appointed  commissioners,  at 
a  special  term  of  this  court,  upon  the  petition  of  the  com- 
mon council.  This  order  was  never  reversed  or  in  any  way 
appealed  from.  The  commissioners  made  their  first  report 
July  28, 1860,  then  heard  objections,  and  made  a  final  report 
August  16,  1861.  This  report  was  confirmed,  upon  appeal, 
at  special  term,  September  27,  1861.  On  the  21st  October, 
1861,  a  writ  of  c^tiorari  was  issued,  upon  the  application 
of  the  relators,  thirty-four  in  number,  directed  to  the  com- 
missioners and  the  Brooklyn  Central  and  Jamaica  Bail  Boad 
Company,  consolidated  by  act,  (Session  Laws  of  1860,  'pagt 
788,)  who  ore  the  assigns  of  the  Long  Island  Bail  Boad 
Company,  which  writ  required  a  return  of  the  proceedings 
of  the  commissioners,  and  a  variety  of  other  papers  and  pro- 
ceedings. Two  persons,  other  than  the  relators,  appealed  to 
the  general  term  from  the  order  of  confirmation.  And  the 
defendants  gave  notice  of  a  motion  to  quash  or  supersede  the 
certiorari  upon  the  return  thereto,  and  an  affidavit  served. 
The  appeal,  and  the  motion  to  quash  the  certiorari^  were 
heard  together. 

B,  D,  Sillimany  for  the  relator. 

J.  W,  CHlbert,  for  the  respondents. 

By  the  Court^  Emott,  J.  This  certiorari  is  addressed  to 
the  commissioners  appointed  under  the  act  of  April  19, 1859, 
to  provide  for  closing  the  entrances  of  the  tunnel  of  the 
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Long  Island  Bail  Boad  Company,  &c.  {Laws  of  1859,  po,ge 
1109,)  and  to  the  Brooklyn  Oentral  and  Jamaica  Bail  Boad 
Company.  It  brings  before  ns  proceedings  to  assess  certain 
sums  upon  lands  of  the  relators,  and  the  question  which  we 
have  to  determine  is  the  validity  of  this  assessment,  or  the 
authority  of  the  commissioners  to  make  it.  If  the  statute 
under  which  they  acted  is  unconstitutional  and  void,  they 
acquired  no  jurisdiction,  and  their  proceedings  may  be  re«- 
versed  or  set  aside,  as  they  may  be  also  if  any  step  requisite, 
according  to  the  act  itself  to  confer  or  obtain  jurisdiction,  was 
omitted.  There  is  also  a  subsequent  statute  in  reference  to 
this  assessment,  which  is  alleged  to  have  vitiated  it.  In 
March,  1860,  the  legislature  passed  an  act,  (Laws  of  1860, 
p.  173,)  by  which  the  commissioners  appointed  under  the 
act  of  1859,  just  quoted,  were  authorized  and  directed  to 
assign  the  assessment  made  by  them  pursuant  to  that  act,  to 
the  Long  Island  Bail  Boad  Company,  or  their  assigns,  pro- 
vided the  latter  would  receive  that  transfer  in  lieu  of  money, 
in  satisfaction  of  the  amount  to  be  paid  them  according  to 
the  agreement  and  the  provisions  of  the  act  of  1859,  for 
closing  the  tunnel  and  relinquishing  the  use  of  steam  in  At- 
lantic street.  The  company  were  also  authorized  by  the 
same  act  of  1860  to  appoint  a  collector,  who  should  possess 
all  the  powers  which  would  belong  to  a  collector  appointed 
by  the  commissioners  as  provided  in  the  act  of  1859.  It  ap- 
pears by  the  return  of  the  defendants,  that  an  assignment  of 
the  assessments  has  been  made  to  the  Brooklyn  Central  and 
Jamaica  Bail  Boad  Company,  who  have  succeeded  by  pur- 
chase and  transfer  to  the  rights  of  the  Long  Island  Bail 
Boad  Company.  It  does  not  appear  whether  any  collector 
has  been  appointed,  or  what,  if  any,  steps  have  been  taken 
for  the  collection  of  the  assessments.  In  this  proceeding, 
however,  it  is  not  our  duty  to  pass  upon  the  question  of  the 
validity  of  the  power  to  appoint  a  collector  conferred  upon 
either  the  commissioners  by  the  act  of  1859,  or  the  rail  road 
corporation  by  the  act  of  1860,  or  to  express  an  opinion  as  to 


KINGS— FEBRUARY,  1862.  IgJ 


The  People  v.  Lawrence. 


the  extent  of  the  authority  of  such  an  officer.  This  aBseflfl** 
ment  may  be  valid,  although  the  machinery  intended  for  its 
collection  may  fail.  If  the  existence  or  the  exercise  of  the 
authority  to  transfer  the  assessment  to  a  raU  road  corporis 
tion,  or  to  individuals,  is  a  fatal  objection  to  the  validiiy  of 
the  assessment  itself,  it  will  be  decisive  of  the  present  ques- 
tion. But  an  objection,  constitutional  or  other,  to  the  means 
which  the  act  gives  for  the  collection  of  the  assessment,  is 
not  necesscuily  an  objection  to  the  assessment  itself.  We 
should  not  reverse  the  proceedings  of  the  commissioners,  if 
the  statute  provided  no  mode  for  the  collection  of  their 
assessment,  and  we  cannot  be  asked  to  do  so  because  it  gives 
a  remedy  for  that  purpose  which  is  ineffectual  or  even  uncon- 
stitutionaL  It  is  contended  that  the  statute  of  1860  is  a 
delegation  of  taxing  power  to  a  corporation,  and  the  consti- 
tutionality of  such  a  delegation  is  denied.  But  in  conferring 
the  appointment  of  a  collector  of  a  tax  or  assessment  upon 
any  person  or  body  of  persons,  no  taxing  power  is  del^ated. 
Taxation  consists  in  the  imposition  of  a  tax,  and  not  in  the 
designation  of  the  agents  for  its  collection ;  and  these  two 
functions  of  government  or  administration  are  as  distinct  as 
rights  and  remedies,  in  legal  proceedings.  It  is  sufficient  for 
the  present  purpose,  however,  to  say  that  the  appointment 
of  a  collector  is  not  brought  before  us  by  the  present  return, 
and  that  we  perceive  no  reason  why  the  attempt  by  the  legis- 
lature to  confer  the  power  to  designate  such  an  agent  or  offi- 
cer upon  the  commissioners  under  the  act  of  1859,  or  the 
rail  road  company  to  whom  they  have  assigned  this  assess- 
ment according  to  the  act  of  1860,  even  if  such  an  attempt 
were  wholly  ineffectual  or  unconstitutional,  should  invali- 
date the  proceedings  of  the  commissioners  in  making  the 
assessment. 

The  authority  and  direction  to  assign  the  assessment  itself 
to  the  Long  Island  Bail  Boad  Company  or  its  successors, 
does  not  afford  any  sound  objection  to  the  assessment.  The 
act  of  1859  provides  for  taxing  or  assessing  an  amount  to  be 
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determined  by  commissioners^  but  which  was  not  to  exceed 
$125,000,  upon  a  certain  district  of  the  city  of  Brooklyn, 
for  the  purpose  of  compensating  the  Long  Island  Bail  Boad 
Company  for  relinquishing  the  use  of  steam  power  within 
the  city  limits,  and  for  closing  and  leveling  their  tunnel. 
The  commissioners  were  to  make  a  contract  with  the  com- 
pany for  these  purposes,  and  upon  compliance  with  this 
contract  by  the  rail  road  company  the  commissioners  were 
directed  to  proceed  and  collect  the  assessment,  and  were  im- 
pliedly, if  not  expressly,  required  to  pay  it  over  when  col- 
lected, to  the  rail  road  company.  The  act  of  1860  modified 
the  position  of  the  parties,  aud  the  requirements  of  the  act 
of  1859  in  several  respects.  The  compensation  which  the 
rail  road  company  were  to  receive  was  made  payable  upon 
their  executing  the  agreement  to  perform  the  various  acts  for 
which  they  were  to  be  compensated,  instead  of  requiring  act- 
ual performance  of  these  acts  on  their  part,  as  a  preliminary 
to  receiving  this  compensation.  The  public  and  individuals 
who  may  be  interested  are  left  to  their  remedies  upon  the 
contract,  instead  of  being  protected  by  requiring  its  perform- 
ance as  a  condition  of  payment.  At  the  same  time  the  com- 
missioners are  no  longer  required  to  collect  the  assessment, 
but  they  are  to  assign  it  to  the  raU  road  company,  who  are 
to  receive  it  as  compensation  under  their  agreement,  just  as 
they  would  have  received  the  money  itself,  if  it  had  been 
collected.  There  can  be  no  difference  in  the  validity  of  the 
assessment  itself,  whether  the  money,  when  collected,  is  to 
be  paid  to  the  rail  road  company,  or  the  right  to  receive  it  is 
assigned  to  them.  If  the  state  has  the  power  to  levy  and 
collect  a  tax  or  assessment,  to  be  paid  to  the  rail  road  com- 
pany for  the  purposes  specified  in  the  act  of  1859,  it  has  the 
power  to  direct  the  transfer  of  the  assessment  collectively  to 
the  same  company,  for  the  same  purpose,  before  its  payment. 
It  is  the  character  of  the  assessment,  and  the  object  to  which 
it  is  appropriated,  which  are  material,  and  not  the  manner 
of  making  it  available' to  the  corporation. 
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It  is  objected;  however^  that  the  impoBitiozi  and  confbmi^ 
tion  of  this  assessment  is  forbidden  by  the  act  relative  to 
local  improvements  in  the  city  of  Brooklyn,  passed  April  11^ 
1861,  (Laws  of  1861,  p.  462,)  or  that  this  latter  act  ope- 
rates as  a  repeal  of  so  much  of  the  act  of  March  23,  1860, 
as  authorizes  the  laying  of  this  assessment  before  the  Long 
Island  Bail  Boad  Company  have  entirely  performed  what 
they  stipulate  to  do.  We  agree  with  the  view  taken  of  this 
question  by  Judge  Brown  at  the  special  term,  upon  the 
motion  to  confirm  the  report  of  the  commissioners^  and  ex- 
pressed in  the  opinion  delivered  by  him  in  granting  the  mo- 
tion. It  is  perfectly  obvious  that  the  act  of  1861  relates  to 
contracts  for  work  and  materials  upon  streets  and  avenues, 
made  by  direction  of  the  common  council,  in  the  ordinary 
administration  of  the  municipal  government.  It  does  not 
apply  to  an  improvement  of  the  description  contemplated  by 
the  acts  now  before  us,  nor  does  it  repeal  or  a£fect  the  special 
and  complete  provisions  which  these  acts  contain  for  the 
accompHshment  of  their  purpose. 

There  is  another  objection  stated  to  these  proceedings, 
under  the  provisions  of  the  act  itself.  This  is  that  the  com- 
missioners did  not  obtain  jurisdiction,  because  no  petition 
by  a  majority  of  the  persons  to  be  assessed  was  presented 
to  the  common  council  as  required  by  the  first  section  of 
the  act  of  1859.  This  section  provides  that  the  conmion 
council  shall,  upon  petition  of  a  majority  of  the  owners  of 
land  within  the  district  specified  in  the  act,  make  applica- 
tion to  this  court  at  a  special  term,  for  the  appointment  of 
commissioners.  It  was  alleged  by  the  relators,  on  their  ap- 
plication for  the  certiorari,  that  no  such  petition  can  be  found 
on  the  city  files,  and  that  they  believe  none  such  exists.  It 
appears,  however,  by  the  return,  that  the  common  council 
determined  by  resolution  that  such  a  petition  had  been  pre- 
sented to  them,  and  that  they  would  therefore  apply  for  the 
appointment  of  commissioners.  It  also  appears  that  upon 
such  application  being  made  to  this  court,  evidence  was 
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exhibited  to  xxs  of  this  fact,  upon  which  the  application  was 
granted.  Conceding  that  the  existence  of  a  petition  by  personB 
constituting  in  fact  a  majority  of  the  owners  within  the  district 
is  a  jurisdictional  fact,  and  vital  to  the  validity  of  the  action 
of  the  commissioners,  we  are  not  now  in  a  position  to  ques- 
tion the  existence  of  that  fact.  It  may  be  admitted  that  where 
the  jurisdiction  of  a  subordinate  tribunal  depends  upon  facts 
to  be  proved  before  themselves,  and  such  facts  are  disputed, 
the  evidence  should  be  returned  to  a  certiorari,  and  may  be 
examined  to  see  whether  the  fact  be  established.  {ITie  People 
v.  Goodtoiny  1  Seld,  568.)  What  amount  of  proof  the  court 
will  require,  or  how  far  upon  such  a  re-examination  it  will 
consider  a  question  of  the  preponderance  of  evidence,  may 
be  a  ferther  question.  (See  21  Barb,  656 ;  1  Hilly  195 ; 
4  id.  598.)  But  this  rule  only  applies^in  the  present  case  to 
matters  required  to  be  proved  before  the  commissioners  them- 
selves. The  writ  is  directed  to  them ;  and  as  they  were  not 
called  to  decide  that  the  requisite  number  of  owners  had 
petitioned  the  common  council  to  ask  the  court  for  their  ap- 
pointment, so  they  had  no  evidence  before  them  to  establish 
that  fact.  They  return  the  proceedings  which  resulted  in 
their  appointment,  by  which  it  appears  that  both  the  com* 
mon  council  and  this  court,  at  special  term,  determined  that 
such  a  petition,  sufficient  in  form  and  character,  had  been 
presented.  These  determinations  must  necessarily  be  conclu- 
sive in  this  proceeding,  for  we  have  no  means  of  questioning 
or  ascertaining  their  correctness,  if  we  were  disposed  to  do  so. 
The  main  question  is  the  question  of  the  constitutionality 
of  the  statutes  under  which  these  proceedings  have  been 
had,  and  especially  of  the  act  of  1859 ;  and  I  proceed  to  ex- 
amine the  objections  to  these  statutes.  It  is  contended,  in  the 
first  place,  that  they  are  in  conflict  with  the  16th  section  of  the 
3d  article  of  the  constitution,  which  declares  that  ^^  no  private 
or  local  bill  which  jhB,j  t)e  passed  by  the  legislature  shaU  em- 
brace more  than  one  subject,  and  that  shall  be  expressed  in 
the  title/^    The  counsd  for  the  defendants  objected  very 
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earnestly  on  this  argument,  as  he  had  done  on  a  previous 
occasion  in  another  case,  to  the  view  which  was  taken  of  this 
constitutional  provision  in  the  cases  of  The  Tovm  of  FishhiU 
V.  The  FiahkiU  and  Beehman  Plank  Road  Co,  (22  Barb.  643,) 
and  The  People  v.  The  Samcy  (27  id.  445.)  He  urged  upon  us 
a  refined  construction  and  a  narrow  application  of  the  provis- 
ion, which  would  deprive  it,  I  think,  of  all  practical  importance. 
With  respect  to  the  proposition  that  the  clause  in  the  constitu- 
tion had  no  other  object  in  question,  and  was  intended  to  go  no 
farther,  than  to  prevent  an  improper  combination  of  different 
subjects  into  one  law,  it  is  sufficient  to  observe  that  this  object 
would  have  been  accomplished  by  the  prohibition  Qontained  in 
the  first  clause  of  the  section,  which  relates  to  the  substance  of 
the  act,  without  adding  the  subsequent  injunction  as  to  what 
the  title  shall  express.  It  is  not  easy  to  see  for  what  purpose 
the  latter  part  of  the  section  was  intended,  unless  as  Judge 
Gardiner  said  in  the  case  of  The  Sun  Mutual  Ins,  Co.  v.  The 
Mayor  of  N,  F.,  (4  Seld,  253,)  "  that  neither  the  members  of 
the  legislature,  nor  the  public,  should  be  nusled  by  the  title.'' 
It  is  said  that  this  provision  of  the  constitution  is  merely 
directory,  and  only  establishes  a  rule  of  legislative  practice. 
In  the  opinion  delivered  in  this  court  in  The  People  v.  The 
Supervisors  of  Orange  County ^  (27  Barb,  575,)  it  was  inti- 
mated that  it  might  become  necessary  to  apply  such  a  con- 
struction to  certain  portions  of  the  constitution.  This  view 
was  not  however  adopted  by  the  court,  nor  even  by  the  opin- 
ion, nor  was  it  indicated  as  any  thing  more  than  what  might 
become  the  dictate  of  necessity,  to  relieve  the  legislation  of 
the  state  of  insuperable  embarrassments.  It  would  be  law  for 
an  extreme  case,  if  it  should  ever  be  laid  down  as  law  at  all. 
I  am  not  aware  that  any  court  in  this  state  has  yet  felt  con^ 
strained  or  authorized  to  hold  any  provision  of  the  constitu- 
tion to  be  merely  directory.  As  was  noticed  in  the  case  of  the 
2%e  People  v.  The  Supervisors  of  Orange  County,  {supra^ 
Judge  Willard,  in  delivering  the  opinion  in  the  court  of  ap- 
peals in  The  People  v.  The  Supervisors  of  Chenango,  (4Seld. 
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328,)  says  that  the  provision  of  the  constitution  requiring 
the  question  upon  the  final  passage  of  a  bill  to  be  taken  im- 
mediately, and  the  ayes  and  noes  to  be  entered  in  the  journal,  is 
merely  directory.  This  muBt  be  observed  to  be  his  individual 
opinion  only ;  but  even  if  it  be  correct,  it  cannot  be  decisive 
of  the  construction  of  the  clause  now  in  question.  The 
direction  which  Judge  Willard  was  discussing,  related  to 
legislative  practice  exclusively ;  to  the  time  and  manner  of 
taking  and  recording  the  vote  of  the  legislature  on  the  pass- 
age of  a  bill,  and  speaks  exclusively  of  a  bill  upon  its  pass- 
age. The  clause  now  in  question  relates  to  the  form  and  the 
substance  of  the  bill  itself,  and  refers  to  it  as  and  after  it  is 
passed  by  the  legislature.  I  think  it  will  be  found,  upon 
full  consideration,  to  be  difficult  to  treat  any  constitutional 
provision  as  merely  directory  and  not  imperative.  At  all 
events,  it  is  difficult  to  hold  that  the  requirement  of  this  sec- 
tion of  the  constitution,  as  to  the  title  and  the  contents  of 
local  bills  passed  by  the  legislature,  are  of  such  a  character, 
without  applying  a  similar  construction  to  other  clauses  which 
plainly  require,  and  in  some  instances  have  received  judicially, 
a  different  interpretation.  Not  to  quote  other  instances,  the 
13th  section  of  the  8th  article,  which  requires  that  every  law 
which  imposes  a  tax  shall  distinctly  state  the  tax  and  the 
object  to  which  it  is  to  be  applied,  is  a  regulation  of  a  class 
of  general  laws,  of  a  similar  nature  to  that  which  the  clause 
we  are  now  considering  applies  to  local  legislation.  In  the 
Orange  county  tax  ca^e,  (27  Barb,  575,)  in  this  court,  and 
in  the  court  of  appeals,  (17  N,  Y.  Rep.  281,)  this  provision 
was  constnied  as  obligatory,  the  suggestion  in  the  opinion  to 
which  I  have  referred  was  not  followed,  and  the  validity  of 
the  law  then  in  question  was  determined  upon  its  conformity 
to  what  is  there  required.  In  the  still  more  recent  case  of 
Brewster  v.  The  City  of  Syracuse^  (19  N.  Y.  Rep,  116,) 
the  provision  now  before  us  was  in  like  manner  assumed  to 
be  obligatory,  and  the  law  in  question  shown  to  satisfy  its 
demands.     If  the  doctrine  contended  for  by  the  defendant's 
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counsel  be  sound,  the  court  of  appeals  might  have  adopted 
in  these  cases  the  intimation  of  Judge  Willard,  in  the  Che- 
nango case,  and  mthout  considering  whether  the  law  con- 
formed to  the  constitutional  provision,  have  held  it  sufficient, 
because  a  want  of  conformity  would  not  invalidate  it. 

A  distinction  between  the  cases  is  attempted  for  the  reason 
that  the  clause  we  are  now  considering  speaks  of  a  ^^biU'' 
instead  of  a  law.  It  will  be  found  upon  examination  of  the 
constitution  that  the  terms  law,  bill  and  act  are  used  some- 
what  indefinitely,  through  the  instrument.  Section  14  of 
article  3,  provides  that  no  law  shall  be  enacted  except  by  bill ; 
and  the  next  section  is  to  the  effect  that  no  bill  shall  be 
passed  unless  by  the  assent  of  a  majority  of  all  the  members 
elected ;  which  is  as  imperative  as  if  it  had  said  that  no  law 
should  be  passed  unless  by  such  assent.  Then  follows  the 
bisection  now  in  question,  and  it  will  be  observed  that  this  reads 
not  merely  no  private  or  local  bill,  but  no  private  or  local 
bill,  which  may  be  passed  by  the  legislature,  shall  embrace 
mo;  lian  one  Subject.  The  constitrou  is  uUonbtedly  pre- 
scribing  the  mode  of  legislation  and  speaking  of  its  stages,  and 
this  may  be  the  reason  of  the  use  of  the  term  bill ;  but  still 
a  bill  passed  by  the  legislature  is  a  law,  and  there  is  little  room 
for  criticism  upon  the  difference  in  the  two  phrases.  In  the 
12th  section  of  the  7th  or  financial  article  of  the  constitution, 
the  terms  law  and  bill  are  used  in  reference  to  the  same  en- 
eactment,  as  to  its  passage  by  the  legislature,  and  its  sanc- 
tion by  the  people.  The  supreme  court  of  Ohio  have  held, 
in  a  case  reported  in  6  Ohio  Rep,  176,  that  a  provision  in  the 
constitution  of  that  state,  to  the  effect  that  every  bill  shall 
be  folly  and  distinctly  read  on  three  different  days,  and  no 
bill  shall  contain  more  than  one  subject,  which  shall  be  clearly 
expressed  in  its  title,  was  directory  only,  and  a  mere  rule  of 
legislative  practice.  There  is  a  distinction  between  that  case 
and  this,  because  the  clause  in  the  constitution  of  New  York, 
which  we  are  considering,  speaks  of  every  private  bill  which 
may  be  passed  by  the  legislature,  and  therefore  does  not  refer 
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exclnsiyely  to  bills  on  their  passage.  To  which  may  be  added, 
the  consideration  that  the  accompanying  provisions  of  the 
constitution  of  Ohio  do  undoubtedly  relate  to  and  regulate  a 
matter  of  mere  practice  in  a  legislative  body,  the  reading  of 
bills.  The  directions  of  the  constitution  of  New  York  are 
of  a  different  nature,  regulating  the  contents  or  the  frame  of 
bills  or  laws,  or  the  vote  by  which  these  must  be  passed,  and 
the  publicity  of  that  vote.  If  any  constitutional  provisions 
ought  to  be  considered  directory,  upon  which  I  entertain 
great  doubt,  the  rules  by  which  to  ascertain  what  are  man- 
datory and  what  directory,  must  be  those  applied  to  statutes. 
There  is  perhaps  no  question  in  the  law  upon  which  the  cases 
are  more  conflicting,  or  upon  which  it  is  more  difficult  to  ob- 
tain definite  and  uniform  rules,  than  this  of  the  imperative 
or  permissory  character  of  statutes.  The  decisions  will  be 
found  to  have  been  dictated  more  by  the  inconveniences  or^ 
the  supposed  necessities  of  cases,  than  by  any  uniform  and 
intelligible  principle  of  construction.  It  will  at  once  be  man- 
ifest how  dangerous  such  a  mode  of  construction  would  be- 
come, if  applied  to  the  fundamental  law  of  the  state,  and 
how  the  whole  structure  and  workings  of  the  government 
might  be  put  at  the  mercy  of  the  fears  or  the  fancies  of 
judges.  Even  in  respect  to  statutes,  however,  the  cases  in 
which  they  have  been  held  to  be  directory  will  be  found  to 
be,  in  general,  cases  of  regulations  respecting  the  time  or  the 
precise  mode  of  doing  the  act  in  question,  and  not  affecting 
its  substance,  or  the  time  or  mode  of  doing  some  thing  pre- 
liminary to  or  connected  with  it.  It  will  be  difficult  to  find 
authority  for  holding  that  even  a  statutory  provision  referring 
to  the  substance  of  the  matter  in  question  is  not  imperative ; 
and  whatever  rule  may  be  applied  to  some  other  parts  of  the 
present  constitution,  this  respecting  the  contents  cmd  the 
titles  of  laws  affects  too  nearly  their  substance  to  be  safely 
construed  by  such  a  rule. 

I  have  considered  the  question  of  the  character  of  the  con- 
stitutional provision  with  greater  particularity  in  consequence 
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of  the  intimation  which  was  thrown  out  in  the  Orange  county 
tax  case.  Perhaps  it  was  unnecessary  to  have  done  so,  inas- 
much as  we  are  all  of  opinion  that  the  statutes  now  in  ques- 
tion are  not  open  to  any  objection  on  the  ground  of  this 
constitutional  requirement.  The  title  of  the  act  of  1859  is, 
"  An  act  to  provide  for  the  closing  of  the  entrances  of  the  tun- 
nel of  the  Long  Island  Bail  Bead  Company,  in  Atlantic  street 
in  the  city  of  Brooklyn,  and  restoring  said  street  to  its  proper 
grade,  and  for  the  relinquishment  by  said  company  of  its 
right  to  use  steam  power  within  said  city."  The  act  provides 
in  the  first  two  sections  for  the  appointment  of  commission- 
ers to  enter  into  a  contract  with  the  Long  Island  Bail  Boad 
Company,  or  its  assigns,  that  they  will  close  the  tunnel  in 
Atlantic  street,  will  level  the  street  to  its  grade,  and  will  re- 
linquish the  use  of  steam  power  within  the  city,  and  that 
they  shall  receive  a  compensation  for  these  acts,  to  be  determ- 
ined by  the  commissioners,  and  to  be  by  them  assessed  upon 
the  lands  within  a  certain  district.  The  third  and  fourth 
sections  also  contain  somewhat  particular  and  minute  direc- 
tions as  to  the  provisions  of  the  contract  with  the  rail  road 
company.  They  are  to  lay  rails  upon  the  surface  of  the  street 
when  graded,  and  to  run  horse  cars  upon  them.  The  times 
and  manner  of  running  such  horse  cars,  and  the  rates  of  fares, 
are  specified,  and  the  company  are  required  to  provide  for 
carrying  freight  over  the  road,  but  not  to  carry  any  freight 
which  the  common  council  may  declare  a  nuisance.  Power 
is  given  to  the  common  council  to  control  the  fares  and  the 
management  of  the  road,  as  they  are  authorized  to  do  in  the 
case  of  existing  city  rail  roads.  At  the  time  of  the  passage 
of  this  act,  the  Long  Island  Bail  Boad  Company  possessed 
and  exercised  the  right  to  transport  passengers  and  freight 
over  a  rail  road  through  Atlantic  street  in  cars  propelled  by 
steam.  This  rail  way  ran  through  a  tunnel  which  had  been 
constructed  in  thQ  street,  and  which  obstructed  and  inter- 
fered with  its  use,  as  did  also  the  use  of  steam  power.  The 
pxtrpose  of  this  act  of  the  legislature  was  to  provide  for  clos- 
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ing  the  toimel,  and  grading  the  street^  and  for  the  reUnquiah- 
ment  of  the  use  of  steam  power  in  the  transportation  of 
persons  and  property  over  the  railway.  This  is  the  general 
"  subject"  of  the  act.  The  assessment  which  is  in  controversy 
is  directed  by  the  act  to  be  laid  for  the  purpose  of  compensa- 
ting the  Long  Island  Bail  Boad  Company,  for  the  expense 
which  they  would  incur  in  removing  the  tunnel  and  grading 
the  street,  and  for  the  relinquishment  of  their  right  to  steam 
power  within  the  city.  The  provisions  of  the  statute  under 
which  the  present  assessment  was  made,  simply  indicate  the 
manner  in  which  the  means  are  to  be  furnished  to  moke  this 
compensation  to  the  rail  road  company.  The  means  by 
which  any  object  is  to  be  effected  are  a  part  of  one  general 
subject  with  the  object  itself.  If  an  act  of  the  legislature  is 
passed  to  effect  the  object,  the  means  for  that  purpose  may 
properly,  if  they  must  not  necessarily,  be  contained  in  the 
act,  and  it  is  sufficient  that  the  title  of  the  act  describe  the 
object  to  be  accomplished,  without  specifying  the  means.  In 
the  case  of  The  Sun  Mutual  Ins.  Co.  v.  The  Mayor  of  New 
York,  (5  Sand.  S.  O.  B.  10,)  Judge  Oakley  said:  "The 
raising  a  tax  and  its  collection  and  application  may  most 
reasonably  be  considered  one  subject."  It  is  equally  plain 
that  the  removing  a  tunnel  built  and  used  by  a  rail  road  com- 
pany, and  excluding  their  locomotives  from  the  streets  of 
Brooklyn,  and  providing  means  to  pay  for  that  removal,  are 
one  subject,  and  that  is  the  subject  expressed  in  the  title  of 
this  act. 

The  objections  to  the  law  under  the  clause  of  the  constitu- 
tion which  we  have  been  considering,  are  directed  mainly,  if 
not  entirely,  against  certain  portions  of  the  statute,  which 
authorize  and  direct  the  rail  road  company,  or  its  assigns^  to 
stipulate  in  their  contract  with  the  commissioners  that  they 
will  run  horse  cars  over  the  track  when  laid  in  the  street  as 
graded,  which  impliedly  confer  the  right  to  run  such  cars, 
and  which  provide  for  the  regulation  of  the  fares  and  the 
management  of  the  road  by  the  city  authorities.     It  has 
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never  been  held  that  when  a  local  act  includes  more  than 
one  subject,  and  but  one  of  the  matters  thus  included  is  ex- 
pressed in  the  title,  the  act  is  void  in  toto.  In  such  a  case 
the  statute  would  be  good  in  part  and  bad  in  part,  as  was 
the  case  in  The  People  v.  The  Beekman  and  FiahkUl  Plank 
Boadj  (27  Barb,  445.)  The  various  provisions  relating  to 
the  use  of  horse  cars,  which,  as  is  said  by  the  counsel  for  the 
relators,  confer  the  franchise  of  a  horse  rail  road,  might  be 
invalid,  and  the  residue  of  the  statute,  including  those  por- 
tions upon  which  this  assessment  rests,  be  valid. 

But  the  relinquishment  of  the  use  of  locomotives  within 
the  city  limits  involves  the  substitution  of  horse  power,  and 
the  regulations  and  permissions  respecting  this,  which  the 
act  contains,  are  incidental  to  the  change.  It  may  be  that 
the  use  of  cars  drawn  by  hemes,  and  taking  up  and  setting 
down  passengers  at  any  pomt,  may  be  highly  advantageous 
to  the  company,  but  so  it  may  also  be  to  the  public.  Either 
way  it  is  but  another  mode  of  using  an  existing  franchise, 
for  the  company  possessed  the  right  to  perform  the  same 
service  with  cars  drawn  by  steam.  The  same  remark  applies 
to  the  provisions  for  the  regulation  of  the  freight  and  passen- 
ger business  upon  the  rail  road  outside  the  city  limits.  These 
are  incidental  to  the  change  of  motive  power  and  the  conse- 
quent change  in  the  manner  of  conducting  the  business  of 
the  road.  It  is  no  objection  to  the  act,  and  introduces  no 
new  subject  into  it,  that  those  provisions  are  to  extend  as 
well  to  the  assigns  of  the  Long  Island  Bail  Boad  Company, 
as  to  that  company  itself.  If  this  corporation  can  make  and 
have  made  a  valid  transfer  of  its  franchise,  and  its  property 
in  the  tunnel  and  track,  or  of  any  or  all  its  franchises,  its 
assignee  should  be  included  within  the  provisions  of  a  stat- 
ute intended  to  change  so  materially  the  rights  and  relations 
of  the  public,  and  the  owners  of  these  franchises  and  rights 
of  property. 

With  respect  to  the  statute  of  1860,  I  have  already  said 
that  we  are  not  required  to  pass  upon  the  validity  of  the  ap- 


192  OASES  IN  THE  SUPREME  COURT. 

The  People  v.  Lawrence. 

pointmenty  or  the  extent  of  the  authority  of  the  collector 
designated  according  to  its  provisions.  Whatever  might  be 
our  views  on  such  a  question,  they  would  not  be  decisive  of 
the  validity  of  the  residue  of  the  act.  In  respect  to  the  sub- 
ject of  this  statute,  it  is  not  seriously  contended  that  it  is 
not  single,  but  the  objection  is,  that  it  is  not  expressed  by 
the  title  of  the  act.  If  we  were  to  listen  to  such  a  criticism 
as  this,  however,  we  should  be  led  into  a  field  of  argument 
where  the  vaUdity  of  legislative  enactments  would  be  made 
to  depend,  not  upon  the  falsity  or  the  duplicity  of  their  pro- 
visions or  their  titles,  but  upon  the  particularity  or  the  de- 
tail with  which  the  titles  were  framed.  Such  cannot  be  the 
purpose  of  the  constitution.  It  is  sufficient  if  the  general 
subject  of  the  law  be  stated,  and  nothing  is  more  frequent 
than  to  describe  an  act  as  an  act  in  relation  to  that  subject. 
Such  is  the  title  of  this  law,  ^^  An  act  in  relation  to  the  col- 
lection, payment  and  application  of  certain  &c.  assessments 
in  the  city  of  Brooklyn ;"  and  although  greater  particularity 
would  have  given  more  definite  information  of  the  contents 
of  the  law,  this  general  title  sufficiently  expresses  its  subject. 

It  must  not  be  overlooked,  that  the  constitution  demands 
that  the  title  of  an  act  shall  express  the  subject^  not  the  o&- 
jecty  of  the  act.  It  is  the  matter  to  which  the  statute  re- 
lates, and  with  which  it  deals,  and  not  what  it  proposes  to 
do,  which  is  to  be  found  in  the  title.  It  is  no  constitutional 
objection  to  a  statute,  that  its  title  is  vague  or  unmeaning  as 
to  its  purpose,  if  it  be  sufficiently  distinct  as  to  the  matter 
to  which  it  refers.  In  the  language  of  Judge  Johnson  in 
Brewster  v.  Syracuse,  (19  N.  Y,  Rep.  116,)  the  degree  of 
particularity  with  which  the  title  is  to  express  the  subject, 
rests  in  the  discretion  of  the  legislature.  An  abstract  of  the 
law  is  not  required  in  the  title. 

The  relators  also  contend  strenuously  that  the  acts  in 
question  are  unconstitutional,  because  they  authorize  the 
taking  of  private  property  for  a  purpose  not  sanctioned  by  the 
constitution,  and  in  a  manner  which  that  instrument  forbidA. 
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The  statute,  through  the  action  of  the  commissioii  which  it 
creates,  operates  upon  the  property  of  the  rail  road  company, 
their  tunnel  and  their  franchises,  and  upon  the  property  of 
individuals  who,  like  the  relators,  own  real  estate  within  the 
district  designated  by  the  provisions  of  the  act.  As  far  as 
the  rail  road  company  is  concerned,  it  does  not  lie  with  the 
relators  to  object  to  the  manner  or  the  purpose  for  which  they 
are  to  be  deprived  of  any  rights  of  property.  Besides  this, 
the  rail  road  company  are  to  agree  to  the  surrender  of  any 
rights  of  which  they  are  to  be  divested,  and  have  in  fact  agreed 
to  such  a  surrender,  before  the  statute  could  have  any  effect 
upon  them.  It  is  with  them  a  simple  matter  of  contract, 
and  they  are  bound  to  comply  with  this  as  they  would  with 
any  other  contract.  Whatever  property  they  have  parted 
with  has  been  taken  by  their  own  consent.  It  was  suggested 
that  some  easement  or  right  in  the  street  was  also  taken  from 
the  owners  of  the  land  within  its  limits.  But  there  was 
no  right  or  interest  of  any  kind  taken  from  such  proprietors, 
if  any  of  the  relators  are  among  them,  of  which  we  have  no 
evidence,  nor  any  additional  servitude  or  easement  imposed 
upon  their  lands,  by  removing  an  existing  railway  from  a 
covered  tunnel  to  the  surface  of  the  street,  and  changing  its 
motive  power  from  steam  to  horses. 

The  property  of  the  relators  is  undoubtedly  to  be  taken  j 
compulsorily  by  the  assessment  authorized  by  the  act.  But 
it  is  not  by  an  exercise  of  the  right  of  eminent  domain  that 
this  is  done.  The  theory  of  this  act  is,  that  the  removal  of 
the  tunnel  and  of  the  use  of  locomotives  from  Atlantic  street 
would  be  a  benefit  to  the  adjacent  property,  and  that  the  ex- 
pense of  restoring  the  street  to  its  grade,  and  the  loss  to  the 
rail  road  company  in  discontinuing  running  their  trains  by 
steam  to  the  foot  of  the  street,  should  be  paid  by  the  owners 
of  such  adjacent  property.  The  courts  have  nothing  to  do 
with  the  correctness  or  incorrectness  of  this  legislative  opin- 
ion, and  must  assume  the  fact  to  be  as  the  legislature  assume 
or  declare  it.    The  statute  proceeds  to  describe  and  create  a 
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district,  and  to  provide  for  assessing  the  amount  of  this  dam- 
age and  expenditure  upon  the  property  in  that  district.  This 
is  clearly  a  legitimate  exercise  of  the  taxing  power,  under 
the  doctrines  of  the  leading  case  of  The  People  v.  The  Mayor 
of  Brooklyn^  (4  Gomst,  419,)  and  Brewster  v.  The  City  of 
Syracusey  (19  N.  T.  Bep,  116.)  The  wisdom  or  justice  of 
the  taxation  is  not  a  subject  of  judicial  inquiry,  nor  is  the 
purpose  for  which  the  tax  is  to  be  imposed.  The  legislature 
are  not  confined  in  such  taxation  to  existing  political  or  civil 
districts.  They  may  create  a  district  for  the  purpose  of 
taxation  or  assessment,  as  they  did  in  both  the  cases  cited. 
They  may  impose  the  tax  equally  or  pro  rata  upon  all  the 
property  in  the  district  thus  formed  pro  re  nata,  as  was 
done  in  the  Syracuse  case,  or  upon  a  rule  of  estimated  bene- 
fit to  different  owners  or  individuals,  as  in  the  well  known 
Brooklyn  case,  and  in  that  respect  this  case  resembles  its 
predecessor.  The  proceeds  of  the  assessment  may  be  ap- 
plied to  some  public  or  quasi  public  purpose,  or  to  compen- 
-v  /sation  or  the  redress  of  individuals.  In  this  respect  the 
Syracuse  case  goes  beyond  what  is  called  for  here ;  for  there 
the  assessment  was  levied  upon  a  portion  of  the  city,  to  re- 
munerate a  contractor  for  his  loss  in  constructing  a  sewer, 
under  a  contract  which  had  proved  unfortunate.  The  va- 
lidity of  such  an  assessment  as  the  present,  as  an  exercise  of 
the  taxing  power,  is  no  longer  an  open  question  in  this  state, 
and  we  cannot  be  expected  to  delay  in  discussing  it. 

These  considerations  also  dispose  of  the  objection  that  the 
power  of  taxing  the  relators'  property  is  to  be  exercised  in 
an  unconstitutional  manner,  because  the  statute  permits  two 
of  the  three  commissioners  to  act  in  the  discharge  of  their 
duties.  If  these  duties  consisted  in  ascertaining  the  com- 
pensation to  be  made  for  private  property  to  be  taken  for 
public  use,  by  virtue  of  the  right  of  eminent  domain,  such  a 
question  as  that  indicated  by  this  objection  might  arise  un- 
der section  7  of  article  1  of  the  constitution.  But  since  the 
functions  of  these  commissioners  are  simply  to  assess  and 
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impose  a  tax,  these  provisions  of  the  constitntion  hare  no 
application,  and  it  is  nnnecessary  to  consider  how  far  a  stat- 
ute providing  for  an  exercise  of  the  right  of  eminent  domain 
might  be  exposed  to  animadversion,  for  authorizing  a  ma- 
jority of  the  commissioners  to  do  all  things  required  of  the 
commissioners.  There  is  no  constitutional  requirement  that 
any  number  of  conunissioners  or  other  officers  should' act  in 
assessing  or  distributing  a  tax.  The  manner  of  exercising 
this  function  of  government  is  left  wholly  to  the  discretion 
of  the  government  itself. 

We  have  thus  gone  through  with  the  various  objections  to 
these  proceedings  without  finding  that  any  of  them  are  valid, 
and  we  have  therefore  arrived  at  the  conclusion  that  the  pro- 
ceedings must  be  affirmed  with  costs. 

[KiiroB  General  Tbbjc,  February  10, 1862.    Ematt^  Brown  and  Scrugham^ 
Jiutices.] 
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Whenever  a  vendor  has  manifested  an  intention  not  to  rely  on  hia  lien  upon 
the  lands  sold,  for  the  purchase  money,  he  wiU  be  considered  as  having 
waived  it. 

So  if  a  vendor,  for  a  portion  of  the  purchase  money,  agrees  to  take  a  convey- 
ance of  other  property,  and  a  deed  of  such  property  is  accordingly  exe- 
cuted by  the  vendee,  and  delivered  in  escrow,  the  lien  of  the  vendor  will 
be  gone. 

If,  in  such  a  case,  the  depositary  revises  to  deliver  the  deed,  the  remedy  of  the 
vendor  is  upon  the  agreement  of  sale  between  him  and  the  purchaser,  to 
compel  the  delivery  of  the  deed. 

THE  plaintiff  owned  a  store  and  lot  in  Atlantic  street, 
Brooklyn,  valued  at  $30,000,  which  was  subject  to  in- 
cumbrances. The  defendant  owned  a  house  and  lot  on  Pres- 
ident street,  unincumbered,  valued  at  $5100.  The  parties 
agreed  to  exchange  these  properties ;  the  defendant  to  pay 
the  difference  in  such  values,  by  assuming  a  mortgage  on  the 
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Atlantic  street  property,  assigmng  a  chattel  mortgage  and 
paying  a  balance  in  cash ;  the  properties  to  be  respectively 
conveyed,  free  from  incumbrance,  except  the  mortgage  so  as- 
sumed. The  plaintiff  executed  and  delivered  a  deed  of  the 
Atlantic  street  property,  subject  to  the  mortgage.  The  de- 
fendant assigned  the  chattel  mortgage,  paid  the  balance  in 
cash,  and  put  a  deed  for  the  Pacific  street  property  in  the 
hands  of  Henry  Alker,  in  escrow.  So  fer,  the  facts  are  un- 
disputed. The  plaintiff  claimed  that  the  only  condition  of 
the  escrow  was,  that  he  should  cause  two  judgments  for  about 
$4000,  which  were  a  lien  on  the  Atlantic  street  property, 
to  be  satisfied  or  released.  The  defendant  claimed  that  the 
escrow  was  upon  the  further  condition,  that  certain  charges 
for  interest,  insurance,  &c.  should  be  paid.  The  two  judg- 
ments were  not  satisfied  of  record  until  the  23d  of  January, 
1860 ;  and  the  defendant  had  no  notice  of  such  satisfaction 
until  after  the  commencement  of  this  action  in  February, 
1860.  The  difference  between  the  parties,  respecting  the 
claims  of  the  defendant  against  the  plaintiff,  has  never  been 
adjusted.  The  defendant  put  the  plaintiff  in  possession  of 
the  house  and  lot  on  President  street,  at  about  the  date  of 
the  agreement ;  and  the  latter  has  ever  since  been  in  posses- 
sion, letting  and  insuring  the  house,  altering  it  and  receiving 
the  rents,  and  has  made  a  contract  in  writing  to  sell  the  house 
to  his  tenant.  The  complaint  was  dismissed,  on  the  ground 
that  there  was  no  pecuniary  debt,  and  no  equitable  mortgage 
to  foreclose.    The  plaintiff  appealed  from  the  judgment. 

B.  W.  Bonney^  for  the  appellant. 

J.  M.  Van  Ootty  for  the  respondent. 

By  the  Oourty  Emott,  J.  The  only  question  in  this  case 
is  whether  the  plaintiff  is  entitled  to  a  lien  as  vendor,  upon, 
the  property  which  he  conveyed  to  the  defendant  at  the  cor- 
ner of  Atlantic  and  Clinton  streets,  in  Brooklyn,  for  that  por- 
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tion  of  the  price  whiclx  he  alleges  to  be  unpaid.  Whether 
the  plaintiff  can  recover  this  portion  of  the  price  in  money 
of  the  defendant  is  a  different  inquiry,  and  would  be  determ- 
ined upon  different  principles.  It  would  be  plainly  unjust 
in  a  case  like  the  present,  brought  to  assert  a  specific  equita- 
ble right,  and  to  enforce  the.  corresponding  remedy,  if  we  are 
satisfied  that  such  a  right  does  not  exist,  to  give  the  plain- 
tiff a  money  judgment,  carrying  with  it  the  costs  of  an  action, 
which  was  defended  to  resist  the  enforcement  of  the  lien,  and 
would  have  been  differently  defended,  or  perhaps  would  not 
have  been  defended  at  aU,  if  its  purpose  had  been  simply  to 
recover  a  judgment  for  the  consideration  money  of  the  sale. 

The  plaintiff  was  nonsuited  at  the  trial,  and  we  are  there- 
fore to  assume  the  case  made  by  his  evidence  as  true.  Tak- 
ing that  statement  of  the  facts,  they  are  substantially  these : 
In  May,  1858,  the  parties  made  a  verbal  agreement  for  a  sale 
or  exchange  of  real  estate.  The  plaintiff  agreed  to  seU  and 
convey  to  the  defendant  a  store  and  lot  on  Atlantic  street, 
Brooklyn.  The  consideration  named  in  the  deed,  or  the  price 
or  value  put  upon  this  property,  was  thirty  thousand  dollars. 
Of  this,  a  part  was  to  be  paid  by  assuming  certain  existing 
incumbrances  on  the  property ;  a  part  was  to  be  paid  by  an 
assignment  of  a  chattel  mortgage  and  debt  against  a  third 
party ;  a  part  was  to  be  paid  in  cash ;  and  for  the  residue, 
$5100,  the  defendant  was  to  convey  to  the  plaintiff  a  house 
and  lot  in  President  street,  valued  at  that  sum.  The  plain- 
tiff executed  a  conveyance  of  the  Atlantic  street  property  to 
the  defendant,  on  the  16th  of  June,  1858.  On  the  same  day 
the  defendant  paid  the  money  which  was  stipulated,  and 
assigned  the  chattel  mortgage.  The  specified  incumbrances 
on  the  plaintiff's  land  were  at  the  same  time  assumed  by 
the  defendant,  by  the  acceptance  of  the  deed  with  a  suitable 
clause  inserted  in  it.  The  defendant  was  ready  to  convey  to 
the  plaintiff,  or  to  a  person  designated  by  him,  the  house  in 
President  street,  which  was  to  satisfy  the  residue  of  the  con- 
sideration.   But  it  appeared  that  there  were  incumbrances 
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against  the  Atlantic  street  property,  beyond  those  which  the 
defendant  was  to  assume,  and  that  the  plaintiff  had  been 
unable  to  remove  them.  The  deed  of  the  President  street 
property  was  therefore,  for  the  protection  of  the  defendant, 
delivered  to  a  Mr.  Alker  who  was  his  attorney,  upon  condi- 
tion that  all  incumbrances  upon  the  Atlantic  street  property, 
other  than  those  assumed  by  the  defendant,  should  be  re- 
moved. When  this  should  be  done,  Alker  was  to  deliver  the 
deed  to  the  plaintiff.  The  plaintiff  went  into  possession  of 
the  property  in  President  street,  repaired  it,  rented  it,  col- 
lected the  rents  mainly,  and  altogether  since  1859,  and  has 
contracted  to  sell  it.  In  July,  1858,  the  plaintiff  procured 
releases  of  the  Atlantic  street  property  from  the  judgments, 
and  by  his  attorney,  Mr.  Husson,  tendered  them  to  the  de- 
fendant and  to  AJker  the  depositary  of  the  deed,  but  the 
deed  was  not  delivered  or  given  up.  In  January,  1860,  the 
plaintiff  procured  these  incumbrances  to  be  canceled  of  rec- 
ord, and  again  called  for  the  deed  which  had  been  left  in 
escrow.  The  delivery  of  the  deed  was  still  refused,  and  the 
defendant  stated  that  he  had  taken  it  out  of  Alker's  posses- 
sion. Both  Alker  and  the  defendant  refused  to  give  up  the 
deed  until  certain  other  claims  of  the  defendant  were  satisfied. 
The  lien  of  a  vendor  upon  the  estate  conveyed,  for  the 
purchase  money  of  that  estate  until  it  is  paid,  rests  upon  the 
doctrine  that  it  is  inequitable  that  the  purchaser  should  have 
the  land,  and  yet  refuse  to  pay  the  consideration.  The  doc- 
trine of  such  a  lien  on  lands  sold  is  an  anomaly.  There  is 
the  same  equity  in  the  case  of  a  sale  of  chattels,  but  no  such 
doctrine  obtains  in  reference  to  these.  The  lien  of  a  vendor 
of  real  estate,  however,  is  perfectly  recognized,  and  the  gene- 
ral rule  creating  it  is  never  denied.  But  it  is  subject  to  this 
marked  qualification,  that  whenever  the  vendor  has  mani- 
fested an  intention  not  to  rely  upon  his  lien  on  the  lands  sold, 
for  the  purchase  money,  he  is  considered  to  have  waived  his 
lien.  Farther,  it  is  well  settled  that  whenever  any  distinct 
or  independent  security  is  taken,  as  by  a  mortgage  of  other 
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land,  or  the  responsibility  of  a  third  person,  the  lien  is  con- 
sidered as  waived.  Such  a  distinct  and  independent  security, 
in  the  language  of  an  eminent  writer,  is  evidence  that  he  did 
not  trust  to  the  estate  as  a  pledge  for  his  money.  {Sugd, 
Vend,  p,  861.)  Notwithstanding  the  doubts  of  Lord  Eldon 
on  this  point,  in  the  noted  case  of  Mcbckreth  v.  Symmona,  (15 
Vea.  349,)  this  doctrine  is  now  settled,  both  in  England  and 
in  this  country.  {See  rFish  v.  Howlandy  1  Paige^  20,  30.) 
Assuming  in  the  present  case  that  this  is  a  contract  for  the 
sale  of  the  plaintiff's  property  at  a  specified  price,  it  will  be 
seen  that  if  the  purchase  money  had  been  secured  by  a  mort- 
gage upon  the  President  street  property,  there  could  have 
been  no  lien  asserted  or  obtained  by  the  plaintiff  upon  the 
Atlantic  street  lot.  So  if  the  defendant  had  merely  agreed 
to  pay  $5100  for  the  plaintiff ^s  land,  and  the  plaintiff  had 
taken  a  conveyance,  in  any  form,  of  the  house  and  lot  in 
President  street,  to  secure  it,  the  inference  of  the  law  would 
be  that  he  intended  to  rely  on  that  security,  and  not  on  his 
lien.  Upon  similar  principles  a  lien  will  not  be  raised  to 
protect  a  vendor,  where  his  conveyance  is  made  in  considera- 
tion of  covenants  for  the  payment  of  annuities,  or  of  stock 
or  securities  substituted  for  the  price.  (JSee  NoA/m  v.  Protoae, 
6  Ves.  752 ;  Glark  v.  Boyle^  3  Sim.  499 ;  ParroU  v.  Sweet- 
landj  3  Myl.  &  Keene,  655.)  But  this  case  must  &11  under 
one  or  the  other  of  these  heads,  and  either  way  the  court 
cannot  assume  that  the  vendor  intended  to  rely  upon  his  lien. 
If  th,e  $5100  is  to  be  regarded  as  a  price  payable  in  money, 
the  conveyance  of  the  President  street  property  was  a  secu- 
rity for  its  payment,  of  at  least  as  high  a  character  as  a 
mortgage,  and  must  be  fatal  to  the  existence  of  any  lien  upon 
the  estate  sold.  If,  on  the  other  hand,  the  conveyance  by 
the  defendant  is  to  be  regarded  as  a  substitute  and  not  a  se- 
curity for  purchase  money,  it  is,  if  possible,  still  plainer  that 
no  lien  exists. 

It  does  not  weaken  the  force  of  this  objection  to  the  plain- 
tiff's case,  that  by  the  misconduct  of  Alker  the  depositaiyi 
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ot  of  the  defendant,  the  plaintiflF  has  been  prevented  from 
receiving  the  benefit,  or  at  least  the  full  benefit,  of  the  prop- 
erty which  was  to  be  the  security,  or  more  correctly,  the  pay- 
ment of  his  price.  It  nevertheless  remains  that  he  received 
the  possession  of  the  property,  with  the  delivery  of  the  deed 
in  escrow,  and  relied  upon  that  deed  and  upon  the  fidelity 
and  good  conduct  of  the  agent  selected  by  both  parties  as  its 
depositary,  for  the  payment  of  his  purchase  money.  Assum- 
ing the  state  of  facts  which  appeared  upon  this  part  of  the 
case  when  the  nonsuit  was  granted,  the  plaintiff  made  out 
a  right  to  the  delivery  to  himself  of  the  deed  in  escrow,  and 
if  he  did  not  establish  in  that  way  a  complete  title  to  the 
land,  he  had  at  any  rate  a  perfect  remedy  to  compel  the  de- 
livery of  the  deed. 

It  need  not  be  denied,  that  if  by  the  fraud  of  the  vendee 
a  part  of  the  purchase  money  remains  unpaid,  when  the  ven- 
dor supposed  it  had  been  paid  at  the  time,  a  lien  may  be 
asserted  for  that  portion.  That  is  the  doctrine  declared  by 
Chancellor  Walworth  in  Bradley  v.  Boaley^  (1  Barb,  Ch. 
Bep.  125,  152.)  If  in  the  present  case  the  defendant  had 
fraudulently  represented  that  he  was  the  owner  of  a  house 
and  lot  worth  |I5100,  and  so  induced  the  plaintiff  to  accept 
the  conveyance  of  it  in  payment  of  that  sum,  when  in  reality 
nb  STlch  property  existed,  or  he  was  not  its  owner,  or  if  he 
had  fraudulently  misrepresented  its  value,  or  his  title,  the 
result  would  have  been  that  the  purchase  money  would  have 
remained  unpaid  pro  tanto,  by  the  fraud  of  the  purchaser, 
and  the  court  might  have  seen  no  reason  to  suppose  that  the 
ordinary  lien  was  relinquished  or  waived. 

But  the  plaintiff  is  embarrassed  here,  not  by  any  fraud 
of  his  vendee  in  the  sale  or  the  payment  made  at  the  time, 
but  by  the  misconduct  of  a  third  party  in  respect  to  the  se- 
curity, or  the  mode  of  payment  which  he  accepted.  His 
grievance  is  not  that  the  defendant  did  not  pay  him,  because 
the  payment  was  completed  by  the  delivery  of  the  deed,  but 
that  he  has  prevented  the  completion  of  the  transaction 
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through  which  the  payment  was  to  be  made,  by  inducing  the 
depositary  of  the  deed  to  tefiise  to  perfonn  his  duty.  The 
right  of  the  plaintiff  is  to  have  this  duty  performed,  and  the 
transaction  thus  completed,  and  his  remedy  is  upon  the 
agreement  for  the  delivery  of  the  deed,  and  not  to  enforce 
the  equities  which  might  have  grown  out  of  the  original 
contract  of  sale,  if  the  conveyance,  with  the  accompanying 
agreement  for  its  delivery,  had  not  been  substituted  for  the 
payment  of  the  purchase  money. 

The  judge  at  special  term  was  correct  in  holding,  that  no 
case  was  shown  here  for  the  enforcement  of  a  vendor's  lien, 
and  his  judgment  must  be  affirmed  with  cost. 

[KiNOB  Gbnbbal  Tbbm,  February  10, 1862.    EmcUj  Brown  and  Scrugham, 
Jostices.] 


Crofut  v8.  The  Brooklyn  Ferry  Company. 

The  jmisdiction  of  the  city  conrt  of  Brooklyn  being  declared,  by  the  act  es- 
tablishing such  court,  to  extend  to  actions  against  corporations  created 
under  the  laws  of  the  state  and  transacting  their  general  business  within 
said  city,  or  established  by  law  therein ;  Eeld  that  such  court  had  jurisdic- 
tion of  an  action  brought  against  the  Brooklyn  Ferry  Company,  to  recover 
damages  for  an  injury  to  the  plaintifif 's  boat,  caused  by  a  collision. 

Edd  alsOf  that  in  such  an  action,  it  was  erroneous  to  ask  the  pilot  of  the  de- 
fendants' boat,  "  was  the  collision  caused  by  any  negligence  of  yours ;"  and 
again,  "  From  what  you  discovered  of  the  tug  in  coming  down,  was  she  in 
the  fault ;"  these  inquiries  calling  for  the  opinion  of  the  witness  upon  the 
questions  put  in  issue  by  the  pleadings,  and  which  were  to  be  determined 
by  the  jury. 

APPEAL  from  a  judgment  of  the  city  court  of  Brooklyn, 
entered  upon  the  verdict  of  a  jury.  The  action  was 
brought  to  recover  for  damages  to  the  canal  boat  J.  L.  Page, 
belonging  to  the  plaintiff,  alleged  to  have  occurred  on  the  2d 
day  of  December,  1859,  from  a  collision  with  the  ferry  boat 
Canada,  on  the  waters  of  the  East  river,  in  the  harbor  of 
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New  York,  while  the  Canada  was  on  a  trip  from  Brooklyn 
to  New  York,  through  the  wrongful,  careless  and  negligent 
conduct  of  the  defendant,  and  without  any  fault  of  the  plain- 
tiff. Before  the  jury  was  empanneled,  the  counsel  for  the 
defendant  moved  to  dismiss  the  complaint,  for  the  want  of 
jurisdiction  in  this  court  over  the  action,  because  it  was  a 
subject  wholly  within  the  jurisdiction  of  admiralty,  and  be- 
cause the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  because  it  appeared  by  the  complaint 
that  the  cause  of  action  did  not  arise  within  the  city  of 
Brooklyn.  The  court  overruled  the  objection.  On  the  testi- 
mony being  closed,  the  defendant's  counsel  renewed  the  mo- 
tion for  nonsuit,  on  the  same  groupds  as  before,  and  upon 
the  further  ground  that  the  plaintiff  had  not  proved  that  the 
defendant  was  a  corporation  transacting  its  general  business 
in  the  city  of  Brooklyn,  or  established  by  law  therein.  The 
court  denied  the  motion,  and  the  defendant's  counsel  excepted. 
The  jury  found  a  verdict  in  favor  of  the  plaintiff,  and  assessed 
his  damages  at  $1400.  The  court  thereupon,  on  the  motion 
of  the  defendant's  counsel,  granted  a  stay  of  proceedings  in 
the  case,  with  liberty  to  move  for  a  new  trial  upon  the  judge's 
minutes.  At  the  same  term  of  the  court,  a  motion  was  made 
by  the  defendant's  counsel,  on  the  judge's  minutes,  to  set 
aside  the  verdict,  and  for  a  new  trial  upon  the  exceptions 
taken  by  the  defendant  at  the  trial,  and  upon  the  groimd  of  the 
insufficiency  of  evidence  to  warrant  said  verdict,  and  upon  the 
the  ground  of  excessive  damages.  Which  motion,  after  ar- 
gument, was  denied  by  the  court,  with  costs,  and  an  order  to 
that  effect  made ;  from  which  order,  and  the  judgment  en- 
tered on  the  verdict,  the  defendant  appealed. 

(7.  (7.  EgaUy  for  the  appellant.  I.  The  court  should  have 
dismissed  the  complaint  on  the  defendant's  motion,  before 
the  jury  were  empanneled.  (1.)  For  want  of  jurisdiction  in 
the  court  over  the  action.  It  is  an  action  over  which  the 
courts  of  admiralty  have  jurisdiction,  exclusive  of  inferior 
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courts  of  limited  local  jurisdictioD,  by  statute.  (Benedict 8 
Admiralty y  p.  175,  §  312.  U,  8.  Supreme  Gourty  rule  157, 
5  How.  Rep,  441.  Davies'  Rep.  193,  360.  7  Jurist^  999.) 
Because  it  appears  from  the  complaint  that  the  cause  of  ac- 
tion did  not  arise  within  the  city  of  Brooklyn,  but  on  the 
waters  of  the  East  river,  in  the  harbor  of  New  York.  The 
boundary  of  the  county  of  New  York  is  low  water  mcu-k  on 
Long  Island  shore.  (1  JS.  S.  5th  ed.  130.)  The  county  of 
Kings  is  bounded  easterly  by  Queens  county,  and  northerly 
by  the  county  of  New  York.  (Id.)  The  city  of  Brooklyn 
comprises  all  that  part  of  the  county  of  Kings  bounded  east- 
erly by  the  town  of  Newtown,  Queens  county,  south  by  the 
towns  of  New  Lotts,  Flatbush  and  New  Utrecht,  and  west 
by  the  town  of  New  Utrecht  and  the  bay  of  New  York,  and 
north  by  the  East  river.  (Laws  of  1854,  cA.  384,  tit.  1,  §  1, 
p.  829.)  The  act  creating  the  city  court  of  Brooklyn,  (Laws 
0/1849,  chap.  125,  p.  170,)  declares  that  the  jurisdiction  of 
the  court  shall  extend,  1st.  To  the  actions  enumerated  in 
section  103  of  the  code  of  procedure,  when  the  cause  of 
action  shall  have  arisen,  or  the  subject  of  the  action  shall  be 
situated,  within  the  said  city.  2d.  To  all  other  actions  where 
all  the  defendants  shall  reside  or  be  personally  served  with 
the  summons  within  said  city.  3d.  To  actions  against  cor- 
porations created  under  the  laws  of  this  state,  and  transact- 
ing their  general  business  within  said  city,  or  established  by 
law  therein.  The  reference  is  to  section  103  of  the  code  of 
1848,  which  enumerates,  among  other  actions,  the  following  : 
"5.  For  injuries  to  the  person  or  personal  property.''  There- 
fore, for  this  court  to  acquire  jurisdiction  of  this  action,  it  is 
necessary  that  the  cause  of  action  should  have  arisen  within 
the  city  of  Brooklyn,  and  that  the  defendant  should  be  a 
corporation  transacting  its  general  business  or  established  by 
law  therein.  (2.)  Because  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  complaint 
does  not  allege  that  the  defendant  is  a  corporation  transact- 
ing its  general  business  in  the  city  of  Brooklyn  or  established 
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by  law  therein,  or  that  the  cause  of  action  arose  within  that 
city.  The  city  court  of  Brooklyn  being  a  court  of  limited 
jurisdiction,  it  is  necessary  that  the  complaint  should  affirm- 
atively show  that  it  has  jurisdiction  of  the  action.  (Simons 
V.  De  Bare,  4  Boaw.  547.  Frees  v.  Ford,  2  Selden,  176. 
Bloom  V.  Burdick^  1  Hilly  139.  Kundolf  v.  Tlialheimery 
2  Kern.  593.) 

II.  The  service  of  the  summons  within  the  city  of  Brook- 
^lyn,  upon  a  defendant,  in  an  action  of  this  nature,  even 
though  the  defendant  is  a  resident  of  said  city,  or  a  corpora- 
tion transacting  its  general  business,  or  established  by  law  an 
said  city,  cannot  confer  jurisdiction  upon  this  court,  unless 
the  cause  of  action  arose  in  said  city.  (Laws  of  1849,  ch. 
125,  p,  170,  establishing  the  city  court  of  Brooklyn.) 

III.  The  court  should  have  granted  the  motion  for  non- 
suit at  the  close  of  the  plaintiff's  testimony. 

IV.  The  court  should  have  granted  the  defendant's  motion 
for  nonsuit,  after  the  close  of  the  testimony:  (1.)  For  the 
same  reason  as  specified  in  the  above  points.  (2.)  Because 
the  plaintiff  had  not  proved  that  the  defendant  was  a  corpo- 
ration transacting  its  general  business,  or  established  by  law 
in  the  city  of  Brooklyn.  The  office  of  the  company,  where 
its  books  and  records  are  kept,  where  the  meeting  of  the  di- 
rectors and  the  elections  of  its  officers  are  held,  is  in  New- 
York.  The  general  business  of  the  company  is  that  business 
to  transact  which  it  was  chartered,  in  this  case  the  running 
of  a  ferry,  the  business  of  which  was  transacted  on  the  wa- 
ters of  tho  East  river  and  harbor  of  New-York,  which  are 
within  the  limits  of  the  city  and  county  of  New  York ;  no 
part  of  the  general  business  of  the  company  was  conducted 
in  the  city  of  Brooklyn.  (Hoyt  v.  Thompson,  19  N.  T.  Hep. 
207.  Western  Trans.  Co.  v.  Scheu,  Id.  408.  1  E.  8.  389, 
§  6.)  The  taxes  upon  the  personal  property  of  the  defend- 
ant, viz;  its  capital  stock,  are  levied  and  paid  in  the  city  and 
county  of  New  York,  where  its  office  is.  This  gives  the  com- 
pany a  local  status  or  habitation.    It  is  not  by  law  establish- 
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ed  in  the  city  of  Brooklyn,  but  in  the  county  of  New  York 
It  is  established  by  virtue  of  chapter  135  of  the  laws  of  1853, 
and  the  certificate  required  to  be  filed  under  said  act,  which 
declares  that  the  ferries  to  be  run  by  this  company  shall  be 
within  the  county  of  New  York.  The  filing  of  a  duplicate 
certificate  of  organization  in  Kings  county  was  unnecessary, 
not  required  by  the  statute,  and  does  not  establish  the  com- 
pany in  said  county.  If  a  certificate  of  organization  under 
said  act  can  establish  a  corporation  in  any  particular  part  at 
all,  it  is  in  such  county  or  counties  only  in  which,  as  stated 
in  such  certificate,  a  ferry  is  to  be  established.  The  dupli- 
cate certificate  introduced  in  evidence  is  not  sufficient  proof 
that  the  company  was  established  in  the  city  of  Brooklyn. 
If  proof  at  all  as  to  the  locality  of  the  company,  it  was  proof 
only  of  its  location  in  the  county  of  Kings. 

J?.  H.  Huntley y  for  the  plaintiff.  I.  The  city  court  of 
BrookljTi  had  jurisdiction  to  try  this  cause.  (1.)  The  Brook- 
lyn Ferry  Company  is  a  corporation  created  under  the  laws 
of  this  state,  and  established  by  law  in  the  city  of  Brooklyn. 
(2  R.  8.  807,  5th  ed.  §§  1,  2,  4,  11.)  The  certificate  of  in- 
corporation was  filed  in  the  clerk's  office  of  the  county  of 
Kings,  and  a  duplicate  certificate  was  filed  in  New  York,  and 
also  in  the  office  of  the  secretary  of  state.  (2.)  The  city  court 
act  (Sess.  L,  1849,  p.  170,  §  2,  sub.  3)  enacts  that  the  juris- 
diction of  the  city  court  of  Brooklyn  "  shall  extend  to  actions 
against  corporations  created  under  the  laws  of  this  state,  and 
transacting  their  general  business  within  said  city,  or  estab^ 
lished  by  law  therein."  (3.)  The  fact  that  this  corporation 
elects  its  officers  in  the  city  of  New  York,  does  not  locate  it 
there ;  nor  does  the  place  where  the  directors  meet  decide  or 
affect  the  location  of  the  corporation.  {McCall  v.  Byram 
Manufacturing  Gompanyy  6  Oonn.  B.  458.)  (4.)  There  is 
no  force  in  the  objection  that  admiralty  courts  alone  have 
jurisdiction  to  try  causes  for  collision  on  the  high  seas,  or  on 
tide  water.    Common  law  courts  have  jurisdiction  of  such 
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causes,  as  well  as  admiralty  courts.  {Percival  v.  Hickey^ 
18  John.  291,  and  cases  there  cited,  1  U.  8.  Stat  oJt  Large^ 
76,  §9.) 

II.  The  negligence  of  thp  defendant  was  clearly  proved. 

III.  The  damages  found  by  the  jury  were  not  excessive. 

IV.  There  is  no  ground  for  objection  to  the  judge's  charge, 
or  to  his  refusal  to  charge  as  requested. 

By  the  Court  J  Brown,  J.  The  defendant  is  a  corporation, 
formed  under  the  act  of  the  9th  April,  1853,  to  authorize 
the  formation  of  corporations  for  ferry  purposes.  The  cer- 
tificate  of  incorporation,  which  was  made  a  part  of  the  evi- 
dence upon  the  trial  in  the  city  court  of  Brooklyn,  declares 
that  the  ferries  which  the  associates  have  agreed  to  form,  and 
which  are  to  be  established  and  conducted  by  the  corporation, 
"shall  run  from  the  city  of  New  York  to  the  city  of  Brook- 
lyn, and  from  the  city  of  Brooklyn  to  the  city  of  New  York." 
Duplicates  of  this  certificate,  duly  acknowledged  by  the  asso- 
ciates, were  filed  in  the  office  of  the  clerk  of  the  county  of 
Kings,  in  the  office  of  the  clerk  of  the  city  and  county  of 
New  York,  and  also  in  the  office  of  the  secretary  of  state. 
This  is  in  obedience  to  the  directions  of  the  first  section  of 
the  act,  which  are,  that  a  certificate  or  a  copy  thereof,  duly 
executed  and  acknowledged,  shall  be  filed  in  the  clerk's  office 
of  the  county  or  counties  in  which  such  ferry  shall  be  or  is 
intended  to  be  established,  and  also  in  the  office  of  the  sec- 
retary of  the  state.  The  business  of  the  company  consists 
in  the  transportation  of  passengers  and  property  from  one 
city  to  the  other,  across  the  waters  of  the  East  river.  It  has 
an  office  and  place  of  business  in  each  city,  where  it  disposes 
of  its  tickets  or  receives  the  ferriage,  and  where  the  passen- 
gers are  received  and  forwarded  to  their  destination.  That 
the  books  of  the  company  are  kept  at  the  office  of  its  attor- 
ney in  Beaver  street.  New  York,  where  the  directors  some- 
times meet,  and  that  it  is  assessed  for  personal  property  in 
that  city,  does  not  determine  where  the  corporation  is  estab- 
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lished.  If  these  facts  were  conclusive  upon  the  question  of 
the  locus  of  this  corporation,  its  place  of  establishment  must 
be  wholly  transitory  and  ambulatory,  and  at  the  will  of  its 
oflScers ;  for  it  is  just  as  easy  for  its  attorney  to  keep  his 
office  and  the  books  of  the  company,  and  for  the  directors  to 
meet,  in  Jersey  City  as  in  Beaver  street,  New  York.  The 
certificate  of  incorporation,  wth  the  acts  of  the  company  in 
the  exercise  of  its  franchise,  show  where  the  corporation  is 
established,  and  that  is  both  in  New  York  and  Brooklyn. 
This  ensues  from  the  nature  of  the  business  in  which  it  is 
engaged.  It  is  a  ferry  company,  and  the  waters  which  it 
crosses  lie  between  the  two  cities.  The  ferry  is  established 
in,  as  well  as  between,  the  two  cities.  It  takes  passengers 
not  from  one  side — as  in  some  ferries — and  lands  them 
upon  the  other  side  of  the  stream ;  but  it  takes  them  from 
both  sides,  and  lands  them  upon  both  sides.  The  franchise 
embraces  the  right  of  ferriage  both  ways.  It  must  be  es- 
tablished somewhere.  It  cannot  be  said  to  be  located  and 
established  in  one  city  to  the  exclusion  of  the  other.  It  is, 
in  fact,  established  in  both.  The  jurisdiction  of  the  city 
court  of  Brooklyn  being  declared  to  extend  to  actions  against 
corporations  created  under  the  laws  of  the  state,  and  trans- 
acting their  general  business  within  said  city,  or  established 
by  law  therein,  (Sesa.  Laws  1849,  p.  170,  §  2,  avh.  3,)  that 
court  had  jurisdiction  to  try  the  question  of  collision,  which 
is  the  subject  of  controversy  in  this  action. 

The  action  is  brought  to  recover  damages  for  an  injury  to  the 
canal  boat  J.  L.  Page,  of  which  the  plaintiff  was  the  owner, 
from  a  collision  with  the  defendant's  ferry  boat  Canada,  on 
the  waters  of  the  East  river,  on  the  2d  December,  1859.  At 
the  time,  the  J.  L.  Page  was  with  other  vessels  in  tow  of  the 
steam  tug  Secor,  going  down  the  river,  to  which  she  was 
fastened  by  lines  in  the  usual  manner.  The  collision  oc- 
curred opposite  the  company's  ferry  slip  or  landing,  on  the 
New  York  side,  and  from  150  to  300  feet  therefrom,  the  river 
being  frill  of  vessels,  some  twenty  in  all,  going  up  slowly  with 
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a  light  wind  and  little  tide.  The  Canada  was  on  her  trip 
from  the  Brooklyn  side.  There  was  evidence  to  show  that 
she  stopped  her  engine  when  about  400  feet  from  the  ferry 
slip,  and  waited  for  the  vessels  to  pass.  There  appearing  to 
be  an  opening  through  the  vessels,  the  Canada  got  under 
way,  and  passing  around  the  stem  of  one  of  the  vessels, 
whose  sails  obstructed  the  view  and  concealed  the  tug  from 
the  observation  of  the  pilot  of  the  Canada,  she  struck  the 
J.  L.  Page  at  a  right  angle,  about  35  feet  from  her  bow, 
going  into  her  about  3  feet.  As  soon  as  the  pilot  of  the 
Canada  discovered  the  tug  with  her  tow  he  reversed  her  en- 
gine, but  too  late  to  prevent  the  collision.  Both  the  ferry 
boat  and  the  tug  boat  had  stopped,  and  were  stationary  just 
before  the  collision  occurred,  and  the  principal  point  litigated 
at  the  trial  was,  which  of  the  two  got  under  way  first.  Be- 
cause it  is  said  that  if  the  ferry  boat  had  put  herself  under 
headway  before  the  tug,  and  while  the  latter  was  lying  still, 
it  was  negligence  in  the  latter  to  run  across  the  bows  or 
course  of  a  vessel  under  headway  at  the  rate  of  four  miles 
per  hour,  which  was  the  speed  of  the  ferry  boat  at  the  time 
of  the  collision.  There  was  proof  on  both  sides  of  this  ques- 
tion ;  the  plaintiff's  witnesses  averring  that  the  tug,  with  her 
tow,  was  under  way  before  the  Canada  resumed  her  motion, 
while  the  defendant's  witnesses  averred  the  reverse  of  this 
fact.  This  fact  was  to  be  determined  exclusively  by  the  jury, 
and  they  found  in  favor  of  the  view  maintained  by  the  plain- 
tiff, in  which  I  think  they  are  supported  by  the  weight  of 
the  evidence.  It  was  the  duty  of  the  Canada,  after  she 
stopped  her  engine,  not  to  have  resumed  her  headway  until 
the  passage  in  front  of  her  was  clear  and  open — so  open,  at 
least,  that  her  pilot  might  have  seen  what  was  behind  the 
canvass  which  obstructed  his  view.  In  place  of  doing  this, 
he  attempted  to  pass  around  the  stem  of  one  of  the  fleet  of 
vessels  in  his  front,  and  in  so  doing,  her  pilot  says,  "after  we 
started  and  went  ahead  50  feet,  we  were  shut  off  by  the  sails 
of  these  vessels,  so  that  I  could  not  see  the  Secor  until  within 
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50  feet  of  her,  after  we  came  out  from  behind  these  vesaek.'' 
This  was  an  act  of  sheer  negligence,  and  was  doubtless  the 
principal  cause  of  the  collision. 

Two  questions  were  asked  of  John  Purdy,  a  witness  for 
the  defendant,  which  were  objected  to  by  the  plaintiff  and 
overruled.  They  may  be  disposed  of  together.  He  was  first 
asked,  ^'Was  that  collision  caused  by  any  n^ligence  of 
yours?"  And  then  again,  "From  what  you  discovered  of 
the  tug  in  coming  down,  was  she  in  fault,  and  how?''  The 
purpose  of  these  inquiries  was.  nothing  less  than  to  elicit  the 
opinion  of  the  witness  upon  the  questions  put  in  issue  by  the 
pleadings,  and  which  were  to  be  determined  by  the  jury  from 
all  the  facts  disclosed  in  the  course  of  the  trial  The  evi- 
dence was  properly  rejected. 

In  regard  to  the  amount  of  the  damages,  they  may  be 
large,  but  they  are  not  excessive.  They  are  supported  by 
the  evidence ;  at  least  there  is  evidence  upon  which  the  jury 
had  a  right  to  rely  in  ascertaining  the  amount  of  the  re- 
covery. The  estimates  of  the  witnesses  varied  from  $700 
to  $1600.  The  jury  found  $1400.  as  the  true  measure  of 
damages. 

There  is  nothing  in  the  charge  of  the  oourt,  or  in  the 
refusal  to  charge  as  requested,  which  is  open  to  any  legal 
exception. 
.    The  judgment  should  be  affirmed* 

[KnroB  Qbnxbal  Tbrv,  February  10, 1862.    JBmotif  Brown  and  Lott,  Jna- 
tioes.] 
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Where,  upon  contracts  of  insorance  made  after  the  act  of  Jane  26, 1868,  pro- 
viding for  the  incorporation  of  fire  insurance  companies,  took  efiect,  pre- 
mium notes  were  given  by  the  insured,  each  being  for  twenty  times  the 
amount  of  the  premium  paid  in  cash ;  ffeld  that  the  notes  were  within  the 
prohibition  of  the  18th  section  of  the  act,  which  declares  that  in  no  caso 
shall  a  premium  note  be  more  than  five  times  the  whole  amount  of  the  cash 
premium ;  and  that  they  were  therefore  illegal  and  void,  and  could  not  be 
enforced  against  the  maker. 

Bddf  aiso,  that  by  force  of  the  20th  section  of  the  act  of  1868,  the  prohibition 
in  regard  to  the  amount  of  the  premium  notes,  contained  in  the  13th  sec- 
tion, applies  to,  and  is  to  be  observed  by,  companies  formed  under  the  act 
of  April  10, 1849,  and  which  were  in  existence  at  the  time  the  act  of  1863 
took  efiect. 

Edd,  fhrther,  that  the  giving  of  such  notes  was  an  act  not  merely  vHra  vires, 
but  was  an  act  expressly  prohibited  by  law. 

No  right  can  be  derived  from  any  agreement  made  in  express  opposition  to 
the  laws  of  the  place  where  it  is  made. 

The  act  of  April  9, 1869,  to  amend  the  charter  of  the  Poughkeepsie  Fire  In- 
surance Company,  does  not  affect  the  question  of  the  validity  of  premium 
notes  previously  taken  by  that  company,  in  violation  of  the  act  of  1863. 

ACTION  by  the  plaintiff  as  receiver  of  the  Poughkeepsie 
Insurance  Company,  upon  four  premium  notes,  made  by 
the  defendant  upon  effecting  insurances  with  the  company. 
On  the  trial  the  plaintiff  was  nonsuited,  on  the  sole  and  only 
ground  that  the  notes  in  suit  exceeded  five  times  in  amount 
the  amount  of  cash  premium  paid.  And  the  exceptions  were 
ordered  to  be  heard  in  the  first  instance  at  general  tenn. 

H.  A.  Nelson  J  for  the  plaintiff. 

A.  J.  Parker y  for  the  defendant. 

By  the  Courty  Brown,  J.  The  plaintiff  is  the  receiver  of 
the  Poughkeepsie  Insurance  Company,  a  corporation  organ- 
ized August  16,  1850,  under  the  provisions  of  the  act  of  the 
10th  of  April,  1849,  for  the  purpose  of  carrying  on  the  busi- 
ness of  insurance.    The  company  was  dissolved  by  an  order 
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made  at  a  special  term  of  this  court,  held  on  the  24th  of 
April,  1860,  and  John  H.  Otis,  the  plaintiff,  appoiQted  the 
receiver  of  the  corporation,  with  the  usual  powers  to  close  up 
and  settle  its  business  and  affairs.  The  action  is  brought  to 
recover  the  moneys  mentioned  in  four  several  promissory 
notes  made  by  the  defendant,  and  given  to  the  company  for 
premiums  of  insurance  upon  four  policies  of  insurance  bear- 
ing even  date  with  the  notes  issued  to  the  defendant,  to  wit : 
One  note  for  $400,  dated  September  14th,  1855 ;  one  for 
$300,  dated  February  19th,  1856 ;  one  for  $200,  dated  Sep- 
tember 14th,  1858 ;  and  one  for  $300,  dated  February  19th, 
1859.  It  was  in  proof  that  the  policy  for  which  the  first  note 
was  given  was  upon  a  contract  of  insurance  for  three  years, 
and  for  $2000,  and  the  cash  premium  paid  thereon  was  $20. 
The  policy  issued  upon  giving  the  second  note  was  upon  a 
contract  for  $1500,  for  three  years,  and  the  cash  premium 
paid  thereon  $15.  The  third  note  was  given  upon  a  policy 
containing  a  like  contract  for  three  years,  and  for  the  sum  of 
$1000,  and  the  cash  premium  paid  thereon  $10.  And  the 
fourth  note  was  given  upon  obtaining  a  similar  policy  for 
$1500,  and  the  cash  premium  paid  thereon  being  $15.  So 
that  the  cash  premium  paid  at  the  time  of  effecting  the  insur- 
ance upon  the  four  policies,  respectively,  was  just  five  per 
cent  upon  the  sums  expressed  in  the  premium  notes.  Or,  to 
express  the  same  idea  in  another  form,  each  note  given  upon 
effecting  the  policy  of  insurance  was  made  for  the  payment 
of  a  sum  of  money  twenty  times  greiater  than  the  sum  paid 
at  the  same  time  as  cash  premium.  It  also  appeared  in  evi- 
dence that  losses  to  a  considerable  amount  had  occurred  upon 
policies  issued  by  the  company,  and  for  the  payment  of 
which  it  had  become  Uable,  and  that  an  assessment  had  been 
made  in  due  form  upon  the  premium  notes  held  by  the  com- 
pany, including  the  notes  in  suit,  for  the  payment  of  such 
losses.  The  trial  was  had  before  Mr.  Justice  Emott  and  a 
jury,  at  the  Dutchess  circuit,  in  April,  1861.  The  facts  to 
which  I  have  referred  appeared  upon  the  plaintiff's  own 
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showmg,  and  he  was  nonsuited  upon  the  ground  that  the 
notes  set  out  in  the  complaint^  upon  which  the  assessment 
was  made,  were  void  because  each  of  such  notes  exceeded  five 
times  the  sum  paid  as  cash  premiums.  The  counsel  for  the 
plaintiff  excepted,  and  the  exceptions  were  ordered  to  be 
heard  at  the  general  term. 

Two  questions  were  made  upon  the  argument :  1st.  Wheth- 
er the  Poughkeepsie  Insurance  Company  is  subject  to  the  act 
of  the  25th  June,  1853,  to  provide  for  the  incorporation  of 
insurance  companies,  and  is  to  be  governed  by  its  provisions; 
and  2d.  Whether  the  notes  upon  which  this  action  is  brought 
are  within  the  prohibition  of  the  13th  section  of  the  act,  and 
upon  that  account  illegal  and  void. 

The  5th  section  of  the  act  of  the  10th  April,  1849,  under 
which  the  plaintiff's  insurance  company  was  organized,  after 
putting  a  limitation  upon  the  capital  of  companies  organ- 
ized in  the  counties  of  New  York  and  Kings,  and  declaring 
of  what  such  capital  shall  consist,  declared  that  no  mutual 
insurance  company  in  any  other  county  in  the  state  should 
commence  business  until  agreements  had  been  entered  into 
for  insurance,  the  premiums  on  which  shall  amount  to  one 
hundred  thousand  doUars,  and  the  notes  received  therefor 
payable  within  twelve  months  from  the  date  thereof,  which 
were  to  be  considered  as  its  capital,  and  negotiable  and  col- 
lectible for  the  purposes  of  paying  losses  which  might  accrue. 
The  act  did  not  require  the  payment  of  any  cash  capital,  nor 
the  payment  of  any  part  of  the  premiums  upon  insurance 
effected  in  cash,  but  the  business  might  have  been  prosecuted 
upon  a  capital  composed  exclusively  of  the  notes  of  those  in- 
suring their  property  with  the  company.  The  15th  section 
declared  the  duration  of  the  charters  formed  or  extended  un- 
der the  act,  but  the  legislature  therein  reserved  the  right  at 
any  time  to  alter,  amend  or  repeal  the  act,  or  dissolve  and 
provide  for  closing  up  the  business  and  affairs  of  any  com- 
pany formed  under  it.  The  business  of  insurance  upon  such 
a  basis  was  an  untried  experiment  in  this  state,  and  ezpeii- 
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ence  soon  demonstrated  that  nothing  short  of  a  cash  capital, 
in  whole  or  in  part,  available  at  all  times  for  the  liquidation 
of  losses  and  the  execution  of  contracts,  would  folfill  one 
of  the  principal  conditions  of  a  safe,  adequate  and  efficient 
system  of  insurance.  Accordingly,  when  it  was  subjected  to 
l^islative  revision  and  amendment,  in  the  act  to  provide  for 
the  incorporation  of  fire  insurance  companies,  passed  June 
25th,  1853,  we  find  a  provision  of  this  kind  inserted  in  the 
13th  section ;  that  ^^  the  directors  or  trustees  of  such  company 
shall  have  the  right  to  determine  the  amount  of  the  note  to 
be  given,  in  addition  to  the  cash  premium,  by  any  person 
insured  in  such  company ;  but  in  no  case  shall  the  note  be 
more  than  five  times  the  whole  amount  of  the  cash  premium/' 
The  object  of  this  provision  is  plain  enough.  It  did  not  ex- 
ist in  the  original  act,  and  was  introduced  into  the  amend- 
ment to  correct  and  cure  an  acknowledged  evil.  That  was 
the  ^t  of  sufficient  cash  capital.  Its  object  was  to  iiiflnre 
to  the  companies  conducting  insurance  upon  the  mutual  plan, 
cash  resources  available  for  the  payment  of  losses  and  the  ful- 
fillment of  their  contracts,  equal  to  at  least  one-^sixth  part  of 
their  capital.  The  provisions  of  the  6th  section  evince  the 
same  purpose,  by  prohibiting  companies  organized  out  of  the 
counties  of  New  York  and  Kings  from  commencing  the  bu- 
siness until  agreements  shall  have  been  entered  into  for  insur- 
ance with  at  least  200  applicants,  the  premiums  on  which 
shall  amount  to  $100,000,  of  which  $20,000  shall  have  been 
paid  in  cash,  and  notes  of  solvent  parties,  founded  on  actual 
and  bona  fide  applications  for  insurance,  shall  have  been  re- 
ceived for  the  remaining  $80,000.  The  prohibition  then,  of 
the  13th  section,  in  regard  to  the  amount  of  the  notes  taken 
upon  issuing  a  policy  of  insurance,  is  clear  and  explicit.  In 
no  case  shall  the  amount  of  the  note  exceed  five  times  the 
amount  of  the  cash  premium.  This  direction  and  prohibi- 
tion is  what  the  legislature  have  thought  fit  to  incorporate 
into  the  organic  law  of  this  class  of  insurance  companies,  and 
we  shall  consider  presently  the  consequences  which  enioe 
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upon  its  violation.  It  will  be  seen  that  the  act  of  the  25th 
June,  1853,  is  not  an  amendment  of  existing  statutes,  by  en- 
grafting thereon  new  provisions  and  abrogating  others.  It  is 
general  in  its  purposes  and  provisions,  substituting  a  system 
perfect  and  complete  in  itself.  The  28th.  section  repeals  so 
much  of  the  act  of  April  10th,  1849,  as  relates  to  fire  and 
inland  navigation  insurance,  but  the  repealing  clause  is  de- 
clared not  to  aiFect  the  companies  organized  under  that  act. 
Section  20  contains  provisions  material  to  the  present  in- 
quiry. It  declares  that  such  companies  as  may  have  been 
incorporated  or  extended  under  the  act  of  the  10th  April, 
1849,  "  are  hereby  brought  under  all  the  provisions  of  this 
act,  except  that  their  capitals  may  continue  of  the  amounts 
named  in  their  respective  charters,  during  the  existing  term 
thereof,  and  are  also  entitled  to  the  privileges  granted  by 
such  charter.*'  It  seems  indisputable  that  by  force  of  this 
20th  section,  the  prohibition  in  regard  to  the  amount  of  the 
premium  notes  found  in  the  13th  section,  applies  to  and  was 
to  be  observed  by  companies  formed  under  the  act  of  April 
10,  1849,  an^  which  were  in  existence  at  the  time  the  act  of 
the  26th  June,  1863,  took  effect.  The  case  of  Devendorf  v. 
Beardsley  (23  Barb,  656)  is  an  authority  upon  this  point, 
if  any  is  needed,  and  settles  the  rule  of  construction,  so  far 
as  this  court  can  settle  it.  (See  also  the  dictum  of  Mr. 
Justice  AUen  in  Thomas  v.  Whallon,  31  Barb,  176.) 

That  the  four  notes  in  controversy  are  within  the  prohibi- 
tion of  the  statute,  is  too  plain  for  argument.  They  were 
given  upon  contracts  of  insurance  made  after  the  act  of  the 
25th  of  June,  1853,  took  effect.  They  are  therefore  illegal 
and  void,  and  cannot  be  enforced  against  the  defendant. 
This  is  not  a  case  where  a  corporation  has  exceeded  its  pow- 
ers in  making  a  contract  not  authorized  by  its  act  of  incor- 
poration, or  in  the  purchase  of  property  in  which  it  was  not 
authorized  to  deal  When  a  corporation  has  gone  beyond 
its  powers  in  the  acquisition  of  property,  or  by  entering  into 
executory  contracts  beyond  the  scope  of  its  corporate  powers. 
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considerations  wonld  arise  in  determining  the  validity  of 
such  acts,  which  have  no  application  to  the  present  inqniry« 
The  distinction  between  an  act  uUra  vires  and  an  act  ex- 
pressly prohibited,  is  too  obvious  for  comment.  The  mAlnTig 
of  the  notes  was  forbidden  by  law.  The  directors  of  the  in- 
surance company  were  not  only  without  the  power  to  make 
such  contracts  of  insurance  with  the  defendant,  Cornelius  B. 
Harrison,  but  the  act  declared,  in  so  many  words,  that  they 
should  not  be  made.  In  no  case  were  they  to  issue  policies 
whereby  the  company  incurred,  or  were  made  liable  to  incur, 
a  liability  for  losses,  and  take  a  note  therefor  greater  in 
amount  than  five  times  the  sum  paid  therefor  as  cash  pre- 
mium. This  the  legislature  deemed  to  be  a  mode  of  insur- 
ance unstable,  unsafe  and  pregnant  with  mischief  to  the 
people  of  the  state,  and  they  declared  it  should  not  be  done. 
The  directors  were  bound  to  know  the  organic  law  of  the 
company,  and  this  prohibition  was  written  as  a  part  of  it. 
No  right  can  be  derived  from  any  agreement  made  in  express 
opposition  to  the  laws  of  the  place  where  it  is  made.  ^^  All 
contracts  and  agreements  which  have  for  their  object  any  thing 
which  is  repugnant  to  justice,  or  against  the  general  policy  of 
the  common  law,  or  contrary  to  the  provisions  of  any  statute, 
are  void  ;  and  whenever  a  contract  or  agreement  is  entered 
into  with  a  view  to  contravene  any  of  those  general  princi- 
ples, there  is  no  form  of  words,  however  artfully  introduced 
or  omitted,  which  can  prevent  courts  of  law  and  equity  from 
investigating  the  truth  of  the  transaction  ;  for  ex  turpi  con- 
tractu actio  non  oritur  is  a  rule  both  at  law  and  equity." 
(1  Com.  on  Cont.  30.)  In  Henry  v.  The  Bank  of  Salina, 
(1  Comst.  83,)  the  rule  was  applied  to  a  note  discounted  by 
the  teller  of  a  bank  for  his  own  benefit,  after  the  bank  had 
refused  to  discount  it — the  act  being  forbidden  by  the  stat- 
ute. In  Gray  v.  Hook,  (4  id.  449,)  it  was  applied  to  an 
agreement  in  regard  to  an  application  to  the  appointing 
power  of  the  state  for  an  oj£ce,  and  the  emoluments  of  the 
office.     In  Pennington  v  Townsend,  (7  Wend.  276,)  a  for- 
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eign  incorporated  company  had  discounted  a  check  in  this 
state  in  violation  of  the  restraining  act.  The  court  said  the 
act  was  malum  prohibitum,  and  no  recovery  could  be  had. 
It  could  not  be  the  foundation  of  a  civil  action.  In  Swift  v. 
BeerSy  (3  Denio,  70,)  notes  made  by  a  banking  association, 
payable  on  time  and  with  interest,  were  held  to  be  illegal  and 
void,  because  they  were  prohibited  by  the  4th  section  of  the 
act  to  amend  the  general  banking  law,  passed  May  14th, 
1840,  (See  also,  to  the  sam^e  effect,  Tylee  v.  Tates,  3  Barb. 
222.)  In  Thatcher  v.  Morris,  (1  Kern.  437,)  the  plaintiff 
sought  to  recover  prize  money  drawn  in  a  lottery.  The  court 
held  that  to  enforce  such  a  contract  in  the  courts  of  this 
state,  when  by  law  it  was  forbidden,  the  plaintiff  must  aver 
and  prove  where  it  was  made,  and  that  by  the  laws  of  the 
place  where  made  it  was  authorized  and  valid.  These  au- 
thorities are  decisive  against  the  plaintiff's  right  to  recover 
in  this  action. 

The  counsel  for  the  plaintiff  refers  to  the  act  of  the  9th 
April,  18S9,  to  amend  the  charter  of  the  Poughkeepsie  Fire 
Insurance  Company,  as  a  ratification  of  the  act  of  the  com- 
pany in  r^ard  to  the  noteis  in  controversy.  The  first  section 
provides  for  changing  the  name  of  the  company ;  the  second 
for  the  election  of  the  directors ;  the  third  authorizes  the 
company,  under  its  new  name,  to  transact  the  business  of 
insurance  specified  in  certain  sections  of  the  act  of  April  10, 
1849 ;  and  the  fourth  is  designed  to  preserve  the  rights  and 
continue  the  liabilities  of  the  company  under  its  new  desig- 
nation. The  act  does  not  affect  the  question  of  the  validity 
of  the  notes  on  which  the  plaintiff  seeks  to  recover. 

Judgment  of  nonsuit  should  be  entered  against  the  plaiatiff. 

[HivGB  GeiTBBAL  TxBx,  Febnuuy  10, 1862.    JSmoti,  Brown  and  Sorugham, 
JiutioeB.] 
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Id  the  case  of  traTel  by  pusengen  upon  an  ordinaiy  highway,  in  a  public 
conveyance — especially  when  the  highway  is  a  crowded  city  street — the 
possible  negligence  or  misconduct  of  the  owners  or  drlTers  of  other  Tehi- 
des,  over  whom  the  carrier  has  no  control,  is  a  risk  which  a  passenger  can- 
not cast  upon  the  carrier,  but  most,  so  far  as  the  latter  is  concerned,  take 
upon  himself. 

Hence,  if  a  passenger  in  a  Tehide  upon  a  city  street  voluntarily  assumes  a 
position  which  is  not  intended  and  ordinarily  used  for  the  conveyance  of 
passengers,  and  which  is  exposed  to  danger  ft-om  such  misconduct,  he  him- 
self contributes  to  an  injury  which  he  sustains  by  a  collision  produced  by 
the  willfdl  or  the  negligent  acts  of  a  third  party,  without  any  fault  in  the 
management  of  the  vehide  which  carries  him. 

Under  such  circumstances  it  is  well  established  that  ho  cannot  recover  against 
the  carrier. 

THIS  was  an  appeal  by  the  plaintiff  from  an  order  of  the 
city  court  of  Brooklyn,  dismissing  the  complaint,  made 
on  the  second  trial  of  this  action.  The  case,  upon  the  ap- 
peal from  the  judgment  rendered  after  the  first  trial,  is  re- 
ported in  31  Barbour,  419.  It  appeared,  on  the  second  trial, 
that  the  defendants  were  carriers  of  passengers  in  the  city 
of  Brooklyn,  using  a  stage  sleigh  for  that  purpose.  The 
plaintiff  took  passage  on  one  of  their  sleighs,  to  be  conveyed 
from  the  eomer  of  Bond  and  Fulton  streets,  through  Fulton 
to  Orange  street.  While  standing  on  the  left  guard  or  fender 
of  the  sleigh,  he  was  injured  by  a  blow  given  to  him  by  a 
coal  sleigh  which  was  in  the  act  of  passing  the  defendants' 
sleigh.  The  defendants'  driver  was  driving  their  sleigh  on 
the  right  side  of  the  street',  his  horses  moving  slowly,  and 
tried  to  avoid  the  collision.  The  coal  sleigh,  which  was 
driven  very  fast,  slid  down  sideways,  broke  the  rails  and  the 
stanchions  of  the  stage  sleigh  close  up  to  the  body,  knocked 
the  plaintiff  off  from  the  defendants'  sleigh,  and  mashed  him 
in  towards  the  defendants'  sleigh  body,  causing  the  injuries. 
The  forgoing  and  other  facts  having  been  proved,  a  mo- 
tion was  made  to  dismiss  the  complaint.  The  plaintiff's 
counsel  requested  the  court  to  submit  five  several  questions 
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to  the  jury,  viz :  Ist.  Whether  the  defendants  were  not  gnilty 
of  negligence  in  constructing  these  foot  boards,  on  which 
they  carried  passengers,  without  constructing  guards  for  the 
foot  boards  ?  2d.  Whether  these  foot  boards  were  not  placed 
on  their  sleighs  for  the  purpose  of  conveying  passengers,  and 
whether  they  were  not  unsafe  for  that  purpose  ?  3d.  Whether 
the  plaintiff  was  not  invited  by  the  defendants  to  take  the 
place  on  the  sleigh  where  he  stood  at  the  time  of  the  col- 
lision ?  4th.  Whether  the  plaintiff  was  himself  guilty  of 
any  negligence  in  placing  himself  where  he  stood  when  in- 
jured ?  5th.  Whether  the  defendants  might  not  have  avoided 
the  collision  by  care  and  skill  at  the  point  of  the  accident, 
and  whether  the  injury  was  not  occasioned  by  their  negli- 
gence and  that  of  their  driver,  in  not  avoiding  the  collision  ? 
The  complaint  was  dismissed,  to  which,  and  to  the  refusal 
to  charge  each  of  the  foregoing  requests,  the  plaintiff  sepa- 
rately excepted. 

J.  if.  Van  OoU.  for  the  appellant, 

0,  T.  JenkSy  for  the  defendants. 

Emott,  J.  We  are  of  opinion  that  this  case  was  devoid 
of  any  evidence  upon  the  recent,  as  it  was  upon  the  former 
trial,  imputing  negligence  to  the  driver  of  the  sleigh  in  which 
the  plaintiff  was  riding.  He  was  driving  slowly  and  cau- 
tiously, and  turning  out  of  the  way  of  the  sled  which  came 
in  collision  with  him.  It  was  the  reckless  approach  and  the 
sudden  turn  and  swing  of  the  latter  which  brought  the  two 
together,  and  for  this  the  defendants'  driver  was  not  to  blame. 
The  city  judge  correctly  refused  to  submit  to  the  jury  whether 
the  driver  of  the  defendants'  sleigh  was  guilty  of  negligence, 
or  whether  he  might  not  have  avoided  the  collision.  It  is 
possible  that  if  he  had  foreseen  the  conduct  of  the  driver  of 
the  coal  sled  which  was  approaching  him,  he  might  have 
avoided  a  collision,  because  he  might  have  driven  his  own 
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deigh  into  such  a  place  or  position  that  it  would  have  been 
beyond  the  reach  of  that,  or  of  any  passing  vehicle.  Bat 
this  he  was  not  bound  to  do.  He  was  bound  to  exert  the 
utmost  skill  and  care  to  avoid  the  ordinary  dangers  of  the 
road,  but  not  to  foresee  or  guard  against  the  willful  miscon- 
duct, or  the  gross  negUgence  of  others,  except  so  far  as  he 
could  do  so  after  he  was  aware  of  the  course  they  were  pur- 
suing. 

The  evidence  shows  very  plainly  the  character  and  purpose 
of  the  part  of  the  sleigh  upon  which  the  plaintiff  was  ridiog. 
It  was  a  projecting  fender,  intended  to  protect  the  body  and 
the  runners  of  the  vehicle  in  case  of  contact  with  other  ob- 
jects. The  most  that  can  be  said,  or  that  a  jury  could 
have  found  in  respect  to  the  use  of  these  fenders  for  the  con- 
veyance of  passengers,  would  be,  that  they  were  made  of 
broad  boards  instead  of  rails,  so  that  when  the  sleigh  was 
full  inside,  persons  could  stand  upon  them,  and  that  under 
such  circumstances  fare  was  collected  from  persons  riding 
there.  I  do  not  say  that  this  evidence  satisfies  me  that  these 
fendeiB  were  made  for  snch  a  purpose;  qmte  the  contrary. 
But  at  most,  the  evidence  can  only  prove  what  I  have  stated. 
Then  the  question  would  arise,  whether  the  defendants  are 
liable  because  they  permitted  a  part  of  their  vehicle  to  be 
used  for  conveying  passengers  which  was  exposed  to  danger 
from  the  carelessness  of  others.  That  the  defendants  were 
bound  to  furnish  a  safe  and  roadworthy  vehicle,  is  undeni- 
able ;  but  that  means  roadworthy  for  its  own  proper  use,  and 
safe  in  the  contingencies  of  travel  in  such  use.  If  in  the 
ordinary  passage  through  the  street,  without  encounteriDg 
carelessness  or  misconduct  on  the  part  of  other  vehicles,  these 
foot  boards  were  insecure,  if  the  plaintiff  had  been  injured 
because  he  was  riding  upon  them,  without  the  negligence  or 
misconduct  of  any  other  person  or  vehicle,  the  case  would  be 
different.  But  the  responsibility  of  a  carrier  does  not  extend 
to  provide  a  vehicle  which  shall  be  secure  against  the  mis- 
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conduct  of  others,  he  himself  being  free  from  blame  in  all 
other  respects. 

It  is  conceding  too  much,  however,  to  say,  that  upon  this 
evidence  the  jury  could  have  found  in  the  terms  of  the  prop- 
osition submitted  to  the  judge  at  the  trial,  that  fenders  were 
placed  on  this  sleigh  for  the  purpose  of  conveying  passen- 
gers. If  they  were  not  placed  upon  the  sleigh  expressly  for 
that  purpose,  it  was  the  plainest  negligence  in  the  plaintiff 
to  occupy  a  position  upon  them,  contributing  as  this  did,  so 
materially  to  his  injury.  In  the  case  of  Willis  v.  The  Long 
Island  B.  B.  Co.,  (32  Barb.  398,)  which  was  cited  on  the 
argument,  I  said :  "The  essential  element  of  negligence  in 
such  a  case  is  a  disregard  of  some  risk  which  the  passenger 
ought  to  anticipate.''  "A  passenger  is  not  bound  to  anticipate 
a  collision,  or  that  the  train  will  be  thrown  from  the  track. 
He  has  a  right  to  expect  that  he  will  be  carried  safely ;  that 
the  carrier  will  discharge  his  duty ;  will  provide  a  safe  vehi- 
cle and  an  unobstructed  track,  and  that  the  passengers  will 
be  exposed  to  no  risk,  but  those  incident  to  that  mode  of 
travel.  It  is  not,  in  my  judgment,  negligence  in  a  passenger 
to  occupy  a  position  which  wiU  involve  increased  risk  to  him 
of  the  consequences  of  negligence  and  misconduct  of  the  car- 
rier." *'  He  cannot  be  charged  with  neglect  for  omitting  to 
provide  against  the  possible  consequences  of  the  misconduct  of 
the  carrier."  It  was  very  strenuously  insisted,  that  these  and 
other  expressions  of  that  opinion,  and  the  rules  laid  down  in 
that  case,  are  inconsistent  with  the  rulings  at  the  trial  of  the 
present  cause.  The  inference  is  sought  to  be  drawn,  that  it 
was  no  more  negligent  for  the  present  plaintiff  t/O  ride  upon  the 
fender  of  a  sleigh,  than  it  was  for  the  plaintiff  in  the  case  re- 
ferred to,  to  ride  upon  the  platform  of  a  rail  road  car.  But  it 
must  be  considered,  that  in  the  case  of  a  Yail  road  train  there 
can  hardly  be  said  to  be  any  risks  that  are  not  incident  to, 
and  inseparable  from,  the  mode  of  transportation;  except  such 
as  result  from  the  negligence  and  misconduct  of  the  carrier ; 
at  least,  none  other  were  considered  in  the  case  referred  to. 
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The  carriers,  the  rail  road  company,  have  exclusive  control, 
not  only  of  the  vehicle  and  the  motive  power,  but  of  the  road 
itself,  and  of  all  the  vehicles  moving  upon  it.  A  collision 
with  another  vehicle,  if  it  occur,  must  be  the  result  of  their 
own  conduct,  and  not,  as  it  may  be  in  the  case  of  a  com- 
mon road,  the  result  of  the  action  of  independent  agents. 
The  principle  enunciated  in  the  case  of  Willis  v.  The  Long 
Island  Bail  Boad  Company  was,  that  a  passenger  was  not 
bound  to  anticipate,  nor  to  protect  himself  against  the  con- 
sequences of  the  misconduct  of  the  carrier.  The  risk  of  such 
misconduct — the  risk  of  an  insufficient  vehicle  which  may 
break  down,  or  its  unskillful  management  which  may  destroy 
it — he  is  not  to  assume  to  be  incident  to  travel  by  that  con- 
veyance. So  in  the  case  of  a  rail  road,  the  danger  of  the 
existence  of  obstructions  or  imperfections  of  the  track,  or 
the  mismanagement  of  other  cars  or  trains  upon  the  same 
road,  which  are  in  fact  all  a  part  of  the  same  conveyance,  is 
not  a  risk  which  a  traveler  must  consider  incident  to  the 
mode  of  conveyance.  But  in  the  case  of  travel  upon  an  or- 
dinary highway,  especially  when  the  highway  is  a  crowded 
city  street,  every  prudent  man  knows  that  he  is  to  meet 
numa-ous  vehicles,  the  conduct  of  which  no  one  but  their 
owner  or  drivers  control.  The  carrier  who  is  transporting 
him  cannot  control,  and  is  under  no  obligation  for  their  be- 
havior, and  their  possible  negligence  or  misconduct  is  a  risk 
which  the  passenger  cannot  cast  upon  the  carrier,  but  must, 
so  far  as  the  latter  is  concerned,  take  upon  himself.  If  there- 
fore a  passenger  in  a  vehicle  upon  a  city  street  voluntarily 
assumes  a  position  which  is  not  that  intended  and  ordinarily 
used  for  his  conveyance,  and  which  is  exposed  to  danger  from 
such  misconduct,  he  himself  contributes  to  an  injury  which 
he  sustains  by  a  collision  produced  by  the  willfal  or  the 
negligent  acts  of  a  third  party,  without  any  fault  in  the 
management  of  the  vehicle  which  carries  him.  Under  such 
circumstances  the  rule  is  well  established  that  he  cannot  re- 
cover  against  the  carrier. 
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We  are  unable  to  see  how  the  plaintiff  can  maintain  an 
action  against  the  defendants  for  his  injuries,  lamentable  as 
those  injuries  have  been,  and  we  must  therefore  affirm  this 
judgment. 

Brown,  J.  concurred. 

ScBUGHAM,  J.  dissented,  on  the  ground  that  the  2d  and  3d 
questions  proposed  by  the  plaintiffs'  counsel  should  have  been 
submitted  to  the  jury.  Judgment  affirmed. 

[EiiroB  Obkbbal  Tbbx,  Febroary  10, 1862.    Emott,  Brown  and  Scrtigham, 
Justices.] 


The  People,  ex  rel  Peter  0.  Stephens,  vs.  John  Tallman, 
jun..  Commissioner  of  Highways  of  Clarkstown,  and  others. 

Where  a  commissioner  of  highways  institutes  proceedings,  under  the  statute 
of  1847,  (Laws  of  1847,  eh,  465,)  for  a  reassessment  of  the  damages  of  a 
person  whose  land  has  been  taken  for  a  road,  such  land  owner  is  entitled  to 
notice  of  the  empanneling  of  the  Jury,  and  of  the  subsequent  proceedings 
before  them. 

The  spirit  and  intention  of  the  act,  in  directing  the  jury  to  hear  the  parties 
and  their  witnesses,  requires  that  the  parties  should  have  notice  of  the  pro- 
ceeding; and  independent  of  any  thing  in  the  statute,  no  proceeding  affect- 
injT  jadicially  the  rights  of  another,  occurring  in  his  absence  without  notice, 
can  be  valid. 

COMMON  law  certiorari,  to  remove  proceedings  had  under 
the  act  of  1847  (Laws  of  1847,  ch,  455,)  for  a  reassess- 
ment of  the  damages  of  the  relator,  occasioned  hy  the  laying 
out  of  a  highway  over  his  land  in  the  town  of  Clarkstown. 
The  writ  was  directed  to  the  defendant  Clarkson,  commis- 
sioner of  highways,  Jabez  Wood,  the  justice  of  the  peaoe 
before  whom  the  proceedings  were  instituted,  and  T.  L.  De- 
noyelles,  town  clerk  of  the  town.  The  court  directed  the 
proceedings  upon  all  the  returuB  to  be  had  and  conducted  as 
those  in  one  cause  or  suit. 


KINGS— FEBRUARY,  1862.  22S 


The  People  v.  Tallman. 


HoffTnan  &  Hopper ^  for  the  relator. 

Ferris  (t  Weiant,  for  the  respondent  Tallman. 

By  the  Court,  Emott,  J.  It  appears  in  this  case  that  a 
highway  has  been  duly  laid  out  over  lands  of  the  relator  in 
the  town  of  Clarkstown,  and  that  his  damages  had  been 
assessed  by  commissioners  appointed  by  the  county  court. 
The  defendant  Tallman,  as  commissioner  of  highways  of  the 
town,  instituted  proceedings  according  to  the  statute  of  1847, 
(Laws  of  1847,  ch.  455,)  for  a  reassessment.  This  statute 
provides  (section  3)  for  a  notice  to  the  opposite  party  and  the 
town  clerk,  signifying  dissatisfaction  with  the  damages,  ask- 
ing for  a  reassessment,  and  specifying  a  time  when  the  town 
clerk  of  some  adjoining  town  will  draw  a  jury  to  reassess  said 
damages.  The  proceedings  in  this  case  conformed  to  the 
statute,  in  these  particulars.  The  proper  notices  of  drawing 
the  jury  were  given,  and  the  relator  attended,  by  counsel,  at 
the  drawing.  The  statute  directs  the  town  clerk  to  draw 
twelve  names  from  a  box  containing  the  names  of  all  the 
persons  in  the  town  liable  to  jury  duty,  and  to  deliver  to  the 
party  asking  a  reassessment  a  certificate  of  such  names.  Up 
to  this  point  there  is  no  complaint  of  these  proceedings. 

The  statute  provides  that  this  certificate  shall  be  delivered 
by  the  party,  within  twenty-four  hours,  to  a  justice  of  the 
peace  of  the  town,  and  it  is  his  duty  forthwith  to  issue  a 
summons  to  a  constable  of  the  town,  directing  him  to  sum- 
mon the  persons  named  in  the  certificate  at  a  time  and  place 
which  he  is  to  specify.  Upon  the  appearance  of  such  per- 
sons the  justice  is  to  draw  by  lot  six  of  the  number,  to  be 
the  jury.  They  are  to  be  sworn  well  and  truly  to  reassess 
the  damages,  and  they  are  required  by  the  statute  to  take  a 
view  of  the  premises,  and  to  ''hear  the  parties  and  such  wit- 
nesses as  may  be  offered  by  the  parties  and  sworn  by  said 
justice/'  and  to  render  their  verdict  in  writing.    These  di- 
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rections  were  pursued  in  the  present  ease  as  to  summoning 
and  empanneling  the  jury^  the  commissioner  of  highways  be- 
ing present  and  examining  a  witness,  and  the  jury  then  ren- 
dered a  verdict  materially  reducing  the  original  assessment  of 
damages.  No  notice  was  given  to  the  relator  of  the  time  or 
place  fixed  by  the  summons  for  empanneling  the  jury,  by  the 
justice,  or  of  any  time  when  they  would  proceed  to  hear  the 
parties  or  their  evidence ;  nor  was  the  relator  present  in  per- 
son  or  by  attorney  at  any  proceeding  after  the  first  drawing 
of  the  twelve  names  by  the  town  clerk,  of  which,  as  has  been 
stated,  he  received  the  notice  demanded  by  the  statute.  The 
defect  in  the  proceedings  alleged  by  the  relator,  is  the  want 
of  such  notice  to  him  of  the  empanneling  and  the  subsequent 
proceedings  of  the  jury. 

It  will  be  observed  that  the  statute  does  not  in  express 
terms  require  such  notice ;  it  makes  no  provision  respecting 
it.  The  objection  is  therefore  taken,  upon  general  principles, 
that  the  spirit  and  intention  of  the  act  in  directing  the  jury 
to  hear  the  parties  and  their  witnesses,  requires  that  the  par- 
ties should  have  notice  of  the  proceeding,  and  that,  inde- 
pendent of  any  thing  in  the  statute,  no, proceeding  affecting 
judicially  the  rights  of  another  can  be  valid  in  his  absence, 
without  notice. 

.  The  provisions  of  the  statute  referred  to  contain  a  strong 
implication  of  the  rule  contended  for  by  the  relator;  but 
aside  from  that,  the  rule  has  been  clearly  asserted  in  princi- 
ple by  this  court.  In  Bouton  v.  Neilson  (3  John.  474)  the 
court  admitted  the  soundness  of  the  principle  that  a  party 
could  not  be  concluded  by  a  judicial  proceeding  without  no- 
tice and  an  opportunity  to  be  heard,  while  denying  its  appli- 
cation to  the  issuing  of  a  warrant  by  a  magistrate,  in  a  case 
where  his  action  was  wholly  ministerial  and  not  judicial 
In  Bathbun  v.  Miller  (6  id.  281)  an  admeasurement  of 
dower  was  set  aside  because  the  tenant  had  no  notice  of  the 
application  to  the  surrogate  for  commissioners,  althou^  tlia 
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statute  did  not  provide  for  or  require  any  such  notice.  In 
The  Commisaioners  of  Kinderhooh  v.  ClaWj  (15  id.  537,)  an 
appeal  had  been  taken  from  an  order  of  the  relators  altering 
a  road,  without  giving  them  notice  of  the  appeal.  This  court 
reversed  the  order  of  the  judges  upon  the  appeal,  because 
such  notice  had  not  been  given,  although  the  act  regulating 
such  appeals  did  not  prescribe  a  notice  in  such  cases.  Mr. 
Justice  Van  Ness,  in  giving  the  opinion  of  the  court,  says 
that  in  every  proceeding  of  a  judicial  nature  both  parties  are 
entitled  to  be  heard,  and  notice  to  both  is  indispensably 
requisite.  This  latter  authority  is  also  in  point  as  to  the 
remedy  by  certiorari  in  such  a  case  as  this. 

It  was  contended  by  the  counsel  for  the  defendant,  that 
the  empanneling  and  proceedings  of  the  jury  are  part  of  a 
continuous  proceeding,  which  commences  with  the  notice  of 
the  application  for  a  jury  to  reassess  the  damages,  and  con- 
tinues to  their  final  verdict,  and  that  as  the  relator  had  the 
notice  required  by  the  statute,  of  the  first  step,  he  is  to  be 
presumed  to  have  notice  of  all  subsequent  steps.  It  is  mani- 
fest that  if  this  reasoning  be  sound,  the  application  of  the 
wholesome  principle  of  general  jurisprudence  which  has  been 
indicated  would  be  of  no  avail  in  such  a  case.  It  would  be 
of  little  or  no  advantage  to  a  party  to  be  notified  when  the 
panel  of  the  jury  was  to  be  formed,  if  he  was  not  to  be  in- 
formed when  the  matter  was  to  be  heard,  that  he  might  pre- 
sent his  proof.  In  point  of  fact,  however,  this  is  not  one 
continuous  judicial  proceeding.  The  action  of  the  town  clerk, 
of  which  the  relator  was  notified,  was  merely  the  first  step 
towards  constituting  the  tribunal  which  was  to  pass  upon  his 
rights.  If  the  relator  had  received  notice  of  the  time  and 
place  set  by  the  justice  for  the  empanneling  of  the  jury,  the 
case  would  have  been  slightly  different.  But  as  it  is,  he  has 
had  notice  only  of  the  proceeding  to  constitute  a  tribunal 
which  was  to  determine  a  question  affecting  his  property, 
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and  no  notice  of  the  proceedings  of  that  tribunal  towards  a 
judicial  examination  and  determination  of  that  question. 

This  is  fatal  to  the  proceedings  brought  before  us  by  this 
writ,  and  they  are  reversed  with  costs. 

[EiNOB  Gbnbbal  Tbbm,  February  10,  1862.    JBmoHj  Brown  and  Scrug- 
ham,  Justices.] 


Habt  and  wife  vs.  The  City  of  Brooklyn. 

There  is  a  distinction  between  the  power  of  municipal  corporations  over  the 
carriage  wa3^8  of  their  streets,  and  that  which  they  possess  over  sidewalks. 

The  absolute  authority  over  the  roadway,  conferred  upon  the  common  council 
by  the  charter  of  the  city  of  Brooklyn,  is  not  possessed  by  them  over  the 
sidewalks;  and  the  same  responsibility  cannot  be  imposed  for  the  condition 
of  the  sidewalks  as  for  that  of  the  roadway. 

A  municipal  corporation  is  not  liable  in  damages  to  an  individual  for  injuries 
caused  by  an  opening  in  a  sidewalk,  made  by  an  owner  of  the  soil  or  the  ad- 
jacent land,  without  proof  of  notice  of  the  insufficiency  or  defect,  and  neg- 
lect to  cause  it  to  be  remedied. 

The  public  authorities  are  not  to  be  presumed  to  have  notice  of  a  latent  defect 
in  the  covering  of  an  opening  in  a  sidewalk,  which  was  not  made  by  them 
or  under  their  direction. 

Notice  to  the  public  authorities  of  defects  or  obstructions  in  the  streets,  not 
occasioned  by  their  own  acts,  must  be  express,  or  the  defects  must  be  so 
notorious  as  to  be  evident  to  all  who  have  occasion  to  pass  the  place  or  to 
observe  the  premises. 

The  provision  of  the  act  of  April  12,  1859,  prohibiting  the  recovery  of  costs 
against  municipal  corporations,  unless  notice  of  the  claim  has  been  given  to 
the  comptroller  of  the  city  before  suit,  is  applicable  to  claims  for  damages 
on  account  of  the  negligence  or  misconduct  of  the  city  authorities,  as  well 
as  to  demands  upon  contract. 

APPEAL  by  the  defendants  from  a  judgment  of  the  city 
court  of  Brooklyn.  The  action  was  brought  to  recover 
damages  for  an  injury  sustained  by  Margaretta  Hart^  one  of 
the  plaintiffs,  in  consequence  of  falling  into  a  coal  vault  un- 
der the  sidewalk,  in  Hicks  street,  Brooklyn,  in  June,  1859, 
through  the  grating ;  which,  the  complaint  alleged,  was  left 
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in  an  unsafe  and  dangerous  condition  by  the  defendants. 
The  answer  of  the  defendants  admitted  that  they  had  the 
care  of  the  public  streets  and  sidewalks,  but  denied  any  lia- 
bility for  not  repairing  and  keeping  in  order  vault  gratings. 
The  plaintiffs  recovered  a  verdict  for  $1000,  and  the  defend- 
ants appealed. 

A.  McCfue,  for  the  appellants. 

Spooner  A  Taher^  for  the  plaintiffs. 

By  the  Court,  Ehott,  J.  The  exception  to  the  charge  of 
the  dty  judge  is  too  vague  and  general  to  be  of  avail  to  the 
defendants.  The  principal  question  presented  by  the  bill  of 
exceptions,  and  the  only  question  which  it  is  necessary  for  us 
to  consider,  is  the  right  to  maintain  the  action  against  the 
city,  upon  the  facts  disclosed  in  the  evidence. 

The  defendants  moved  for  a  nonsuit,  when  the  plaintiffs 
closed  their  case,  at  the  trial.  It  then  appeared  that  Mar- 
garetta  Hart,  one  of  the  plaintiffs,  while  passing  through 
Hicks  street,  in  Brooklyn,  stepped  upon  the  grate  or  cover  of 
an  opening  of  a  vault  in  the  sidewalk,  and  that  the  cover 
slipped  or  turned  under  her  weight,  in  such  a  way  as  to  cause 
her  to  fall  into  the  opening,  and  thus  to  receive  the  injury 
for  which  she  and  her  husband  have  sued  fne  city.  The  city 
judge  refused  the  nonsuit,  and  the  defendants  excepted.  It 
does  not  appear  that  the  plaintiffs  relied  at  the  trial,  nor  do 
they  rely  at  present,  upon  an  absolute  and  unconditional  ob- 
ligation of  the  city  of  Brooklyn  to  keep  the  sidewalks  in  good 
ordery  or  to  protect  at  all  hazards  the  openings  which  are 
made  in  them  by  individuals  for  access  to  their  vaults  and 
cellars.  Such  an  obligation  seems  to  have  been  decided  by 
the  court  of  appeals  to  rest  upon  municipal  corporations  in 
reference  to  their  streets'  as  highways.  (Conrad  v.  Trustees 
of  Ithaca,  16  N.  F.  Rep.  158,  161,  and  note,)  But  there  is 
a  distinction  between  the  power  of  the  present  defendants,  as 
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urell  as  of  corporations  generally,  over  the  carriage  ways  of 
their,  streets,  and  that  which  they  possess  over  sidewalks. 
The  charter  of  the  city  of  Brooklyn,  title  10,  section  1,  gives 
power  to  the  common  council  to  repair  the  pavements  of  the 
public  streets,  that  is,  of  the  roadway  exclusive  of  the  side- 
walks, at  the  general  public  expense ;  with  regard  to  side- 
walks, however,  the  only  powers  which  I  discover  are  con- 
tained in  subdivision  22  of  section  13  of  title  2.  Whatever 
repairs  are  made  under  the  authority  conferred  by  this  section, 
are  to  be  made  at  the  expense  of  the  owners  of  the  adjoining 
lots.  Assessments  for  such  expenses  are  to  be  made  and  col- 
lected pursuant  to  the  4th  title  of  the  chapter,  and  are  local  and 
not  general  charges.  It  would  seem  that  the  city  has  no  power 
to  repair  a  sidewalk  at  the  general  expense,  or  to  compel  its 
repair  or  improvement,  except  in  the  mode  indicated  in  this 
4th  title.  However  this  may  be,  the  absolute  authority  over 
tfie  roadway  conferred  upon  the  common  council  by  the  char- 
ter is  not  possessed  by  them  over  the  sidewalks,  and  the  same 
responsibility  cannot  be  imposed  for  the  condition  of  the  side- 
walks as  for  that  of  the  roadway.  {Peck  v.  Village  of  Ba- 
tavitty  32  Barb.  634.) 

The  theory  of  this  action,  however,  is  that  the  defendants 
are  liable  for  a  defective  covering  or  an  insufficient  protection 
of  an  opening  in  a  sidewalk,  made  by  an  owner  of  the  soil  or 
the  adjacent  land,  when  they  have  notice  of  such  insufficiency 
or  defect,  and  neglect  to  cause  it  to  be  remedied.  Without 
inquiring  to  what  extent  this  rule  is  applicable  in  cases  like 
the  present,  it  is  sufficient  to  say  that  there  was  no  proof  of 
any  notice  to  the  defendants  of  the  defect  in  the  covering  of 
the  vault  where  Mrs.  Hart  was  injured,  and  no  evidence  from 
which  the  jury  should  have  been  allowed  to  infer  such  notice. 
No  direct  or  express  notice  was  pretended,  and  the  testimony 
of  Mrs.  Hart  herself  is  fatal  to  an  implication  or  presump- 
tion of  notice.  She  says,  in  eflFect,  that  there  was  no  diffi- 
culty or  danger  apparent  to  a  person  approaching  or  passing 
the  grating  or  covering  to  the  vault,  and  that  she  stepped 
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npon  it  without  apprehenfiioit  An  examination  of  the  plaoe 
was  made^  after  the  accident,  by  others,  who  confirm  her  state- 
ments. Undoubtedly  this  relieves  her  of  the  imputation  of 
negligence,  in  not  forseeing  danger  in.  walking  where  she  did, 
but  it  also  relieves  the  defendants  of  any  inference  or  impli- 
cation that  they  had  notice  of  a  defect  which  a  passenger 
could  not  perceive.  The  public  authorities  are  not  to  be  pre- 
sumed to  have  notice  of  a  latent  defect  in  the  covering  of  an 
opening  in  a  sidewalk,  which  was  not  made  by  them  or  un- 
der their  direction.  Notice  to  the  public  authorities  of  de- 
fects or  obstructions  in  the  streets,  not  occasioned  by  their 
own  acts,  must  be  express,  or  the  defects  must  be  so  notori- 
ous as  to  be  evident  to  all  who  have  any  occasion  to  pass  the 
place  or  to  observe  the  premises.  The  plaintiflCs'  action  failed 
upon  their  own  theory,  and  they  should  have  been  nonsuited. 

There  is  another  question  presented  by  an  appeal  from  an 
order  refusing  an  application  to  strike  the  costs  from  Hhe 
judgment,  because  no  notice  of  the  claim  had  been  given  to 
the  comptroller  of  the  city  before  suit,  under  section  2  of  an 
act  passed  in  1859.     (Laws  of  1859,  p,  570.) 

It  may  be  proper  for  us  to  say,  that  we  are  of  opinion  that 
the  provisions  of  that  act  are  applicable  to  claims  for  dam- 
ages on  account  of  the  negligence  or  misconduct  of  the  city 
authorities,  as  well  as  to  demands  upon  contract,  and  there- 
fore that  the  costs  should  have  been  stricken  out  of  this 
judgment. 

The  judgment  is  reversed,  and  a  new  trial  ordered ;  the 
costs  to  abide  the  event. 

[Euros  Genbbal  Tsbx,  February  10, 1862.  AnoUf  Brown  and  Scrugham, 
Jnstioes.] 
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Habyxy  Mangam,  Jan.,  by  his  guardian,  vs.  The  Brook- 
lyn City  Rail  Road  Company. 

No  matter  how  gross  or  evident  the  negligence  of  the  driver  of  a  vehicle,  if 
another,  by  his  own  negligence,  exposes  himself  to  injury  from  the  vehicle, 
he  has  no  remedy. 

Knowingly  to  allow  a  child  of  less  than  fonr  years  of  age  to  go  at  large  in  a 
public  street,  without  a  protector,  is  such  negligence  in  his  parents  or 
guardians  as  will,  if  unexplained,  prevent  a  recovery  by  him  for  a  personal 
injury. 

The  iact  that  a  young  child,  who  has  parents  or  other  guardians  and  protect- 
ors, is  found  alone  and  unwatched  in  the  street,  is  presumptive  evidence 
that  he  was  so  exposed  voluntarily  or  negligently  by  his  protectors,  and  that 
their  negligence  thus  contributed  to  his  injury. 

But  the  fact  that  the  child  is  in  the  street  alone,  or  in  the  way  of  a  vehicle 
alone,  is  not  conclusive  that  he  is  there  by  the  negligence  of  his  protectors. 
It  is  a  fact  which  admits  of  explanation,  and  notwithstanding  which  the 
question  of  negligence  is  open  to  inquiry. 

If  the  child  has  parents  living,  and  he  is  under  their  charge  and  protection,  he 
is  responsible  for  their  acts  and  omissions,  as  if  they  were  his  own ;  and  for 
the  purposes  of  an  action  by  him  for  personal  iivjuries,  their  negligence  must 
be  regarded  as  his  negligence. 

Although  want  of  care  cannot  be  imputed  to  a  child,  for  not  avoiding  a  pass- 
ing vehicle,  it  may  be  charged  upon  those  who  have  the  charge  of  the 
child,  if  they  suffer  him  to  go,  unprotected,  where  vehicles  are  passing,  and 
where  care  and  forethought  must  be  required,  beyond  what  he  is  capable 
of  exercising. 

The  question  is  whether  the  protector  exerted  due  care  and  diligence  to  pre- 
vent the  child  from  going  where  it  would  necessarily  be  in  danger;  and 
hat  question  should  be  left  to  the  jury, 

MOTION  for  a  new  trial,  on  a  case  and  exceptions,  directed 
by  the  court  to  be  heard,  in  the  first  instance,  at  the 
general  term.  The  action  was  brought  to  recover  damages 
for  injuries  sustained  by  the  plaintiff  in  consequence  of  being 
run  over  by  a  passenger  car  upon  the  defendants'  road.  He 
was  three  years  and  seven  months  old,  at  the  time.  The  de- 
fense was  that  the  injury  was  caused  by  the  negligence  of  the 
plaintiff  himself,  and  not  by  the  negligence  or  fault  of  the 
defendants,  or  their  agents  or  servants.  It  was  proved  that 
the  plaintiff  was  knocked  down  and  run  over  by  the  car,  and 
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one  of  his  legs  so  injiured  that  it  required  to  be  and  was  sub- 
sequently amputated.  At  the  close  of  the  plaintiff's  evidence 
the  court,  on  the  motion  of  the  defendants^  ordered  the  conn 
plaint  to  be  dismissed. 

J.  M.  Van  CoUy  for  the  plaintiff.  I.  The  injury  resulted 
from  very  gross  negligence  on  the  part  of  the  defendants. 
For  all  purposes  of  practical  utility,  the  car,  at  the  time  of 
the  occurrence  of  the  injury,  had  no  driver^  and  the  plaintiff 
is  entitled  to  have  the  case,  as  to  all  the  points  presented  by 
it,  considered  as  if  the  defendants  had  sent  their  car  through 
the  crowded  streets  of  a  city  wiihout  a  driver.  (33  Barh, 
503,  507.) 

II.  The  negligence  was  so  grossly  culpable  as  that  if  it  had 
caused  injury  to  a  passenger  riding  in  the  car  gratuitously, 
or  even  under  a  special  contract  exempting  the  carriers  from 
liability  for  accidents  from  negligence,  the  defendants  would, 
notwithstanding  those  circumstances,  have  been  responsible 
for  the  damage.  {Bissell  v.  N,  T.  Cent,  B.  B.  Co.y  29  Barb. 
602.    NoUon  v.  Western  B.  B.  Co.y  15  N.  T.  Bep.  444) 

III.  It  is  plain  that  the  injury  was  caused  by  this  absence 
of  any  acting  driver ^  and  that  if  there  had  been  one,  paying 
even  very  slight  attention  to  his  duty,  it  would  not  have 
happened. 

IV.  Where  an  injury  to  a  child  of  tender  years,  unattended 
in  a  public  street  or  highway,  is  caused  by  gross  and  culpor- 
Ue  negligence  J  the  wrongdoer  is  responsible,  though  the  child 
be  entirely  helpless  and  unfit  to  be  in  the  street  alone. 
{Hartfidd  v.  Boper,  21  Wend.  615  ;  opinion  of  Cowen^  J.^ 
619.  Lynch  v.  Nurdin,  I  Ad.  &  Ell.  N.  8.  [Q.  B.  jB.]  29. 
lUidge  V.  Chodwin^  5  Gar.  &  P.  190.  Bird  v.  Holbrook, 
4  Bing.  628.) 

V.  The  act  of  sending  a  rail  road  car,  unguided  by  a  dri- 
ver, through  the  crowded  streets  of  a  city,  is  one  so  immi- 
nently dangerous,  and  so  grossly  culpable,  as  that  one  guilty 
of  it  is  prima  facie  liable  for  all  injuries  the  car  may  cause  in 
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its  progress,  whether  to  an  infant  or  an  adult,  a  strong,  alert 
and  vigorous  person,  or  a  feeble,  helpless  or  disabled  one.  If 
the  plaintiff  had  been  an  adult,  and  the  injury  to  him  had 
occurred  under  the  precise  circumstances  otherwise  of  the 
case  at  bar,  the  evidence  of  such  circumstances  would  have 
entitled  him  to  a  verdict.  At  aU  events,  had  the  defendants 
claimed  exemption  from  Uability  upon  the  ground  that  the 
plaintiff  commenced  crossing  the  track  when  too  near  the  ap- 
proaching car,  and  was  thereby  guilty  of  negligence  contrib- 
titing  to  the  injury,  there  could  have  been  no  nonsuit  on  that 
groundt;  at  most,  the  defendants  would  have  been  entitled  to 
a  submission  to  rthe  jury  of  the  question  whether  the  plain- 
tiff had  been  guilty  of  negligence  which  did  in  fact  contribute 
to  the  injury,  accompanied  by  an  instruction  to  the  jury  that 
a  passenger,  crossing  the  track  of  a  horse  rail  road  in  the  vi- 
cinity of  an  approaching  car,  has  a  right  to  assume  that  the 
car  is  under  the  guidance  of  a  driver,  and  that  the  prudence 
and  justifiableness  of  his  act  in  crossing,  is  to  be  judged  with 
reference  to  that  consideration.  {Johnson  v.  Hud.  Riv,  B. 
B.  Co.,  6  Smithy  20  N.  T.  Bep.  65.  Brown  v.  N.  T.  Ceni. 
B.B.  Co.y  31  Barb.  385.  Oldfidd  v.  N.  T.  and  Harlem  B. 
B.  Go.y  4  Rem.  [14  N.  T.  Bep.]  310.) 

VI.  There  is  certainly  no  rule  of  law  exempting  the  de- 
fendants from  liability  for  an  injury  to  the  plaintiff,  caused 
by  their  gross  negligence,  by  reason  of  his  being  a  child  of 
tender  years,  alone  in  a  public  street,  where  they  would  have 
been  liable  for  an  injury  to  an  adult  occurring  under  like  cir- 
cumstances. Such  a  rule  would  be  repugnant  to  the  clear 
principles  of  law  and  justice,  and  would  shock  the  moral 
sense.  If  the  injury  had  been  caused  by  a  careless  discharge 
of  fire  arms,  or  by  a  ferocious  dog  or  wild  animal  running  at 
large,  or  by  an  ill  built  wall  falling  into  the  street,  or  by  an 
unlighted  trench  being  left  open  at  night,  or  by  an  unrepaired 
bridge  falling  in,  the  wrongdoer  would  have  been  liable  irre- 
spective of  the  a^e  of  the  plaintiff.  Aged,  infirm,  deaf,  even 
blind  persons,  are  entitled  to  the  use  of  the  public  streets  ; 
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and  in  crowded  cities,  children  of  a  tender  age  are  of  neces- 
sity obliged  to  go  into  the  streets,  and  are  entitled  to  pro- 
tection. The  most  that  can  be  claimed  adversely  is,  that 
when  a  loss  of  sight  or  hearing,  or  the  feebleness  of  extreme 
age,  or  extreme  youth,  peculiarly  exposes  the  passenger  to 
danger,  it  shall  be  left  to  the  jury  whether  it  was  a  proximate 
and  concurring  cause  of  the  injury.  In  such  a  case,  the  fault 
imputed  to  the  plaintiff  being  in  respect  of  his  natural  capa- 
city, the  onus  is  upon  the  defendant  to  show  it  to  be  so  con- 
nected with  the  injurious  act  as  to  excuse  it,  and  in  that 
view,  though  a  wrongdoer  might  be  excused  as  to  an  infant 
plaintiff  by  whatever  would  excuse  him  as  to  an  adult,  he 
could  be  excused  by  no  less.  {Lehman  v.  City  of  BrooJdyUj 
29  Barb.  234.  HaHfidd  v.  Boper,  21  Wend.  615.  Old- 
fidd  V.  N.  Y.  and  Harlem  B.  B.  Co.,  4  Kernan,  [14  N.  T. 
Bep.]  310.) 

VII.  The  cases  which  hold  a  child  of  tender  years  who  sus- 
tains an  injury,  while  alone  and  unattended  in  a  public  street 
or  highway,  chargeable  as  for  negligence  in  being  so  alone  and 
unattended,  put  it  upon  the  ground  that  it  is  the  negligence 
of  his  parents  or  guardians  in  permitting  him  to  be  in  such  a 
position,  and  it  is  upon  that  distinct  ground  that  he  is  held 
chargeable  with  the  consequences  of  personal  negligence. 

• 

But  in  the  case  at  bar  there  was  no  negligence  of  the  parents 
or  guardians.  The  child  was  kept  in  his  father's  house^ 
Within  half  an  hour  of  the  occurrence  he  was  on  the  rear 
balcony.  There  was  no  opening  in  the  rear  of  the  house,  and 
there  were  houses  on  each  side.  The  front  doors,  both  of  the 
basement  and  front  hall,  were  locked.  There  was  an  open 
window  in  the  basement  about  four  feet  above  the  floor,  and 
it  must  have  been  by  climbing  up  from  the  floor  and  getting 
out  of  this  window  that  the  child  got  into  the  street.  These 
circumstances  show  that  there  was  no  negligence  of  the  pa- 
reuts  or  natural  guardians,  and  the  sole  ground  on  which 
negligence  is  imputed  to  the  plaintiff  in  this  class  of  cases 
wholly  fails  in  this  case.     {Rartfidd  v«  Boper,  supra.) 
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VIII.  The  plaintiff  was  not  a  mere  helpless  infant.  He 
was  nearly  four  years  of  age  at  the  time  of  the  occurrence. 
From  tiie  manner  in  which  he  got  out  of  the  house  into  the 
street,  it  would  appear  that  he  possessed  no  small  amount  of 
bodily  activity.  The  law  certainly  has  no  absolute  standard 
for  determining  the  age  of  childhood  at  which  one  can  go 
alone  in  the  street  without  the  imputation  of  negligence  in 
that  regard.  The  proper  age  varies  very  widely  in  diflferent 
individuals,  and  the  question  of  this  plaintiff's  age  and 
capacity,  under  all  the  circumstances,  was  one  of  fact  for 

the  jury. 

IX.  Grounds  of  public  policy  do  not  favor  the  shielding 
of  the  defendants  from  responsibility  in  this  case,  but  the  re- 
verse. The  act  of  permitting  this  car  to  go  through  the 
streets  unguided,  was  one  so  wreckless  and  so  imminently 
dangerous  to  the  public  safety,  that  it  should  receive  no 
countenance  or  excuse. 

G.  T.  JenkSy  for  the  defendants.  I.  The  complaint  was 
properly  dismissed,  because,  conceding  all  the  facts  proved 
which  the  plaintiff  claimed  to  exist,  and  that  negligence  of 
the  defendants  was  thus  shown,  the  plaintiff  was  nevertheless 
guilty  of  negligence,  concurring  with  the  defendants'  negli- 
gence to  produce  the  injury,  and  cannot  therefore  sustain 
this  action.  It  was  negligence  of  the  plaintiff  to  be  in  the 
street  of  a  city,  at  his  age,  unattended.  The  care  'of  an  in- 
fant is,  and  should  be,  confidexi  to  a  person  of  discretion. 
An  infant  should  not  go  into  the  street  of  a  city  unattended 
by  a  person  of  discretion.  He  is,  therefore,  in  the  absence 
of  such  an  attendant,  responsible  for  the  exercise  of  all  the 
care  which  such  an  attendant  would  be  bound  to  exercise  if 
he  were  present  and  watching  over  the  infant.  If,  therefore, 
an  adult  in  the  place  of  the  infant  could,  with  the  exercise 
of  proper  care,  have  avoided  the  car  which  caused  the  injury 
received  by  the  plaintiff,  then  the  plaintiff  was  negligent  in 
not  avoiding  the  car.    And  negligence,  on  undisputed  facts, 
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is  a  question  of  law.  {Hartfield  v.  Roper y  21  Wend,  615. 
Brovm  v.  Maxwell^  6  HUl,  592.  Kreig  v.  Wells,  1  E,  D. 
Smith's  Rep.  74.  UnderhUl  v.  ^ew  Zori  and  Harlem 
R,  R.  Co.,  21  Barb.  489.) 

II.  And  if  the  plaintiff  was  not  free  from  negligence,  the 
defendants  are  not  liable  even  for  gross  negligence  producing 
the  injury.  The  principle  upon  which  the  negligent  plain- 
tiff is  not  allowed  to  recover  of  the  negligent  defendant  is, 
that  the  law  wiU  not  measure  the  liabilities  of  wrongdoers, 
and  decide  how  much  blame  belongs  to  one  or  to  the  other 
party.  The  law  and  the  court  cannot  adjust  the  balance. 
If  this  be  the  ground  of  the  rule,  it  is  difficult  to  perceive 
how  it  can  be  avoided  by  showing  a  degree  of  negligence 
greater  on  the  part  of  one  party  than  on  the  part  of  the  other — 
on  the  one  side  negligence,  on  the  other  gross  negligence. 
The  difficulty  of  adjusting  the  weight  of  responsibility  still 
remains.  And  the  distinction  intimated  by  Bronson,  J.  in 
the  case  of  Brovmell  v.  Flagler  (5  HUl,  282)  excludes  the 
negligent  plaintiff  from  recovering  against  the  defendant  who 
has  been  guilty  of  gross  negligence.  The  learned  judge  says, 
that  "Where  the  injury  of  which  the  plaintiff  complains 
has  resulted  from  the  negligence  of  both  parties,  without  any 
intentional  wrong  on  the  part  of  the  defendant,  the  action 
cannot  be  entertained.''  When  the  driver  intentionally  drives 
over  a  child  in  the  street  he  is  guilty  of  something  worse 
than  negligence,  and  the  question  is  no  longer  one  of  negli- 
gence. But  the  learned  judge,  it  is  conceived,  meant  by  the 
distinction  to  exclude  all  degrees  of  negligence  from  consider- 
ation in  determining  the  question,  when  he  made  the  defend- 
ants' liability  to  a  negligent  plaintiff  depend  upon  a  positive 
act — an  intention — and  not  upon  the  absence  of  attention, 
which  in  this  class  of  cases  constitutes  negligence.  (John- 
son V.  Hudson  River  R.  R.  Co.,  20  N.  T.  Rep.  65.) 

III.  In  this  case  the  defendants'  agent  was  not  guilty  of 
gross  negligence.  The  car  was  on  a  level  grade.  The  horses 
were  going  at  the  ordinary  rate.     It  was  impossible,  too,  for 
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the  car  to  be  swerved  from  its  iron  tracks,  which  conducted 
its  motion  in  a  direct  line.  And  it  was  fair  to  presume  that 
any  person  fit  to  be  in  the  streets  could,  with  ordinary  and 
reasonable  care,  avoid  such  a  vehicle — the  rate  of  speed  of 
which  was  observable,  and  the  line  of  its  progress  determined 
and  fixed. 

By  the  Courty  Emott,  J.  The  plaintiff  was  run  over  by 
a  car  of  the  defendants  in  July,  1858,  at  the  comer  of  North 
Tenth  and  First  streets  in  WiUiamsburgh,  and  very  severely 
injured,  and  this  action  is  brought  for  damages  for  this  in- 
jury. It  is  conceded  that  the  defendants'  driver,  who  had 
the  control  of  the  car,  was  guilty  of  negligence.  He  was  sit- 
ting at  the  time  upon  the  railing  of  the  platform  of  his  car, 
his  face  turned  away  from  the  horses  or  mules,  and  from  the 
direction  in  which  the  car  was  going.  His  attention  was  ab- 
sorbed by  a  bird  which  he  had  in  his  hands,  while  the  reins 
of  his  animals  were  twisted  about  the  brake  of  the  car.  The 
car  was  drawn  by  mules,  and  was  proceeding  at  a  steady 
though  not  a  rapid  pace.  It  is  not  using  too  strong  language 
to  say  that  this  was  gross  negUgence  on  the  part  of  the  driver 
of  such  a  vehicle.  It  was  in  effect  to  leave  the  vehicle  mov- 
ing uncontrolled  through  the  public  streets — a  vehicle  which 
is  in  some  respects  more  dangerous  to  other  passengers  on 
foot  or  in  carriages  than  any  ordinary  carriage.  If  the  dan- 
ger of  a  collision  with  a  rail  road  car  is  not  greater,  the  con- 
sequences of  such  a  collision,  when  it  does  occur,  are  fBX  more 
serious  and  less  easily  prevented  than  in  the  case  of  common 
vehicles. 

The  plaintiff  was  coming  down  North  Tenth  street  as  the 
car  was  coming  along  First  street,  and  in  attempting  to  cross 
the  track  in  advance  of  the  car,  he  was  stnxk  by  some  pro- 
jecting portion  of  the  car,  thrown  down  and  run  over  by 
both  wheels.  At  what  distance  from  the  crossing  of  the  two 
streets  the  car  was  when  the  plaintiff  set  out  to  cross  First 
street,  does  not  perhaps  very  distinctly  appear.    One  witness 
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Bays,  that  when  the  plaintiff  was  four  or  five  feet  from  the 
comer  of  the  streets,  the  car  was  half  a  block  off ;  and  an- 
other, that  he  first  saw  the  plaintiff  ten  or  fifteen  feet  from 
the  car.  In  an  ordinary  case  the  question  would  occur,  in 
this  stage  of  the  cause,  whether  the  plaintiff  was  careless  of 
his  safety  in  attempting  to  cross  the  street  before  the  car 
should  have  passed :  that  is,  whether  a  person  of  ordinary 
prudence,  attentive  to  the  circumstances,  would  have  seen 
that  it  would  be  dangerous  to  attempt  to  cross  the  street  be- 
fore the  car,  or  whether  there  wfts  in  point  of  feet  sufficient 
time  to  have  crossed,  with  ordinary  exertions  and  no  misad- 
venture on  the  part  of  the  passenger,  and  ordinary  care  in 
the  driver  of  the  car.  No  doubt  if  the  car  was  so  near  when 
the  plaintiff  set  out  to  cross  the  street  that  it  was  rash  and 
hazardous  to  attempt  to  do  so,  then,  in  an  ordinary  case, 
possessing  no  other  features,  the  negligence  of  the  person 
injured  would  deprive  him  of  any  redress  for  his  injury, 
notwithstanding  the  misconduct  of  the  person  entrusted  with 
the  car.  No  matter  how  gross  or  evident  the  negligence  of 
the  driver  of  a  vehicle,  if  another  by  his  own  negligence  ex- 
poses himself  to  injury  from  the  vehicle,  he  has  no  remedy. 
If,  however,  no  other  considerations  but  these  had  entered 
into  this  case,  I  apprehend  the  learned  judge  who  presided 
at  the  trial  would  not  have  felt  himself  called  upon  to  with- 
hold the  case  from  the  jury.  The  question  of  negligence  in 
such  actions  is  undoubtedly  a  question  of  law,  upon  an  ad- 
mitted or  an  unquestioned  state  of  facts.  But  whether,  in  a 
given  case,  the  distance  between  an  approaching  vehicle  and 
a  passenger  in  a  street,  or  the  circumstances  of  either,  are 
such  that  a  particular  movement  might  be  prudently  under- 
taken, and  could,  and  but  for  misconduct  would,  probably 
have  been  effected  without  collision  or  injury,  is  often  a  mixed 
question  of  distances,  conditions,  the  ability  of  the  person, 
and  the  speed  and  movement  of  the  vehicle,  which  must  be 
left  to  a  jury  with  proper  instructions. 
This,  however,  is  not  the  point  upon  which  the  present 
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case  tumB.  There  is  a  fact  in  the  case  which  is  yet  to  be 
mentioned,  that  renders  the  questions  which  have  now  been 
referred  to  comparatively  if  not  wholly  immaterial.  The 
plaintiff  was  an  infant  of  tender  years ;  at  the  time  of  this 
occurrence  he  was  a  child  of  less  than  four  years  of  age.  He 
was  therefore  necessarily  incapable  of  exercising  forethought 
or  discretion,  or  of  anticipating  or  protecting  himself  against 
the  dangers  to  which  he  would  be  exposed  in  the  thorough- 
fares of  a  great  city.  Because  he  was  incapable  of  discre- 
tion, however,  he  was  not  therefore  above  all  law.  The 
plaintiff  had  parents  living,  and  he  was  under  their  charge 
and  protection.  The  law  makes  him  responsible  for  their 
acts  and  omissions  as  if  they  were  his  own,  because  this  is 
the  only  way  in  which  the  rule  of  mutual  care  and  responsi- 
bility between  persons  using  the  highway  can  be  enforced,  in 
such  cases.  Their  negligence  must  be  regarded  as  his  negli- 
gence, for  the  purposes  of  this  action.  Although  want  of 
care  cannot  be  imputed  to  a  child  for  not  avoiding  a  passing 
vehicle,  it  may  be  charged  upon  those  who  have  the  charge 
of  the  child,  if  they  suffer  him  to  go,  unprotected,  where 
vehicles  are  passing,  and  where  care  and  forethought  must 
be  required,  beyond  what  he  is  capable  of  exercising.  The 
rule  and  its  reason  remain  the  same,  but  its  application  is 
modified,  or  directed  to  another  part  of  the  case.  I  am  not, 
however,  prepared  to  admit  the  converse  of  the  proposition 
to  which  I  referred  a  moment  ago.  The  defendants  in  such 
a  case  as  this  are  not  above  all  law,  any  more  than  the  plain- 
tiff, because  he  was  of  tender  years  and  incapable  personally 
of  care  and  forethought.  Their  servant  was  guilty  of  griev- 
ous negligence,  and  they  are  liable  for  the  consequences  to 
the  plaintiff,  unless  those  for  whose  conduct  the  plaintiff  is 
responsible  were  also  guilty  of  negligence  which  contributed 
to  the  result.  To  allow  a  child  of  such  tender  years  to  go  at| 
large  in  a  public  street,  without  a  protector,  would  unques-j 
tionably  be  such  negligence  in  his  parents  or  guardiansj 
Such  was  the  state  of  facts  in  Hartfield  v.  Boperj  (21  Wendl 
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615,)  which  is  and  deserves  to  be  a  leading  case,  for  the  very] 
able  opinion  of  Judge  Cowen.  Snch  was  the  rule  approved 
by  us  in  Lehman  v.  The  City  of  Broohlyriy  (29  Barb,  234) 
So  also  the  fact  that  a  young  child  who  has  parents  or  other 
guardians  and  protectors,  is  found  alone  and  unwatched  in  the 
street,  is  presumptive  evidence  that  he  was  so  exposed  volun- 
tarily or  negligently  by  his  protectors,  and  that  their  negli- 
gence thus  contributed  to  his  injury.  But  the  fact  that  the 
child  is  in  the  street  alone,  or  in  the  way  of  a  vehicle  alone, 
is  not  conclusive  that  he  is  there  by  the  negligence  of  those 
for  whose  care  the  law  holds  him  responsible.  It  is  a  fact 
which  admits  of  explanation,  and  notwithstanding  which  the 
question  of  negligence  is  open  to  inquiry.  A  child  may  be 
in  the  street  in  the  immediate  charge  of  a  competent  person, 
and  it  may  escape  from  that  charge,  and  fall  into  danger  and 
disaster.  Or  it  may  be  suitably  guarded  and  restrained  from 
going  into  the  street,  and  yet  it  may  elude  its  restraints,  and 
be  in  the  way  of  danger  or  destruction  before  its  protectors 
are  aware  of  it.  The  question  then  is,  whether  these  pro- 
tectors exerted  due  care  and  diligence  to  prevent  the  child 
from  going  where  it  would  necessarily  be  in  danger.  It  is  a 
similar  question  to  that  which  occurs  in  the  case  of  an  adult, 
when  he  must  prove  that  he  neglected  no  precaution  and  ex- 
ercised due  forethought  to  avoid  such  dangers ;  except  that 
the  care  and  watchfulness  are  required  at  an  earlier  stage  of 
the  occurrence,  and  the  inquiry  goes  farther  back  in  the  chain 
of  causes  which  lead  to  the  result. 

My  learned  associate  before  whom  this  cause  was  tried 
granted  a  nonsuit,  on  the  ground  that  the  presence  of  such  a 
child  alone  in  the  street,  was  of  itself  such  an  act  of  negli* 
gence,  or  such  evidence  of  negligence,  in  his  parents,  that 
he  could  not  recover  for  the  injury  which  befell  him.  I  agree 
that,  unexplained,  it  would  be  so.  But  the  question  is, 
whether  this  child  was  in  the  street  by  the  consent  or  through 
the  neglect  of  his  parents,  or  in  spite  of  their  precautions ; 
and  whether  those  precautions  were  sufficient  to  answer  the 
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demands  of  prudence  and  consideration.  The  child  was  at 
home  at  his  father's  house  in  First  street,  three  doors  from 
the  comer  of  North  Tenth  street,  through  which  latter  street 
the  rail  road  passes.  His  mother  and  a  step-sister  were  in 
the  basement  hall  washing,  and  the  child  was  playing  in  the 
basement  under  their  observation.  The  street  door  was  closed 
and  locked,  and  the  child  was  not  left  alone  during  the  after- 
noon, except  at  about  twenty  minutes  before  four,  when  one 
or  both  the  women  went  into  the  yard  to  hang  up  clothes  to 
dry.  One  of  these  women  testifies,  that  at  that  time  she 
saw  the  boy  on  a  balcony  in  the  rear  of  the  house  with  his 
brother.  When  she  returned  to  the  room  or  the  hall,  he  had 
probably  escaped  through  one  of  the  front  basement  windows, 
although  she  was  not  aware  of  it.  In  a  very  few  minutes  he 
was  brought  home,  with  his  leg  crushed  by  the  car  wheel ; 
for  another  witness  who  saw  the  occurrence  says  that  it  hap- 
pened before  four  o'clock.  It  is  exceedingly  probable  that 
the  child,  after  getting  out  of  the  window,  ran  directly  down 
the  street,  and  at  once  encountered  the  car  at  the  comer. 
The  sister  of  the  plaintiff  states  that  she  never  knew  the 
child  to  go  or  be  out  alone  in  the  street.  The  window  through 
which  he  got  out  was  open,  and  was  about  four  feet  from  the 
floor.  I  think  we  can  see,  that  in  the  circumstances  of  such 
a  family  as  this  appears  to  be,  it  would  be  impossible  to  pro- 
vide a  child  of  this  age  with  a  constant  companion — one  who 
should  be  every  instant  at  hand.  The  support  of  a  family 
is  no  less  a  duty  of  the  parents  than  its  protection,  and  for 
this  all  who  can  labor  must  be  constantly  occupied  with 
their  daily  tasks.  The  law  cannot  exact  more  than  nature 
dictates ;  nor  can  I  say  that  the  act  of  leaving  a  child  of 
three  years  of  age  alone  for  a  few  minutes  in  the  house  while 
the  door  was  closed,  although  a  window  was  open,  because 
its  mother  or  sister  were  called  into  another  part  of  the  prem- 
ises, in  the  discharge  of  their  household  duties,  was  of  itself 
an  act  of  negligence.  Was  it  then  a  want  of  ordinary  care 
to  leave  a  window  four  feet  from  the  floor  open,  through 
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which  the  child  might  escape  by  climbing  to  it  and  out  of  it  ? 
The  degree  of  care  demanded  of  the  parents  of  a  chUd^  tin* 
der  such  circumstances,  is  the  same  which  is  exacted  of  a 
person  of  discretion  in  the  protection  of  himself.  It  is  ordi* 
nary  care,  the  apprehension  of,  and  the  provision  against, 
ordinary  occurrences  and  risks.  The  question  is,  whether 
the  person  in  charge  of  the  child,  leaving  it  in  the  room,  or 
upon  the  balcony  in  the  rear  of  the  house,  where  it  was  last 
seen  and  whence  it  must  have  returned  to  the^room,  was 
bound  to  foresee  that  the  child  might  or  would  clamber  out 
of  the  window,  and  therefore  to  fasten  it.  To  justify  this 
nonsuit  we  must  assume  that  this  was  so,  and  that  a  jury 
could  not  even  have  been  permitted  to  find  otherwise,  or  we 
must  assume  that  the  women  were  negligent  in  not  pursuing 
the  child  into  the  street,  which  implies  that  he  was  there  so 
long  that  they  ought  to  have  known  it,  and  that  they  could 
have  overtaken  him,  and  thus  prevented  the  calamity  which 
ensued. 

I  am  not  prepared  to  decide  these  questions  as  matter  of 
law,  or  to  lay  down  as  a  rule  or  proposition  expressly,  that 
the  parents  of  this  child  did  not  exercise  ordinary  care  in 
watching  it,  and  preventing  its  getting  into  the  street  where 
it  would  be  in  danger.  It  certainly  was  not  in  the  street  by 
their  consent  or  permission,  and  although  a  perfect  restraint, 
an  absolute  fastening  of  every  access  to  the  street,  would  of 
course  have  confined  it  to  the  house,  it  cannot  be  that  ordi- 
nary  care  in  the  case  of  a  child  of  this  age  demands  so  com- 
plete an  imprisonment.  I  cannot  say  that  these  parents 
should  be  held  guilty  of  a  moral  wrong  in  neglecting  their 
child  when  he  found  his  way  out  of  the  house,  and  therefore 
responsible,  morally  at  least,  for  the  painful  consequences,  as 
they  must  be  if  they  were  guilty  of  such  negligence  as  re- 
moves the  ground  of  this  action.  Such  consequences  were 
possible,  but  I  cannot  say  they  were  probable,  from  what 
they  did  or  what  they  omitted,  and  it  is  only  for  a  neglect 
of  probable  consequences  that  they  are  responsible.     The 
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question  of  their  negligence  ought,  at  least,  in  my  opinion, 
to  have  been  left  to  the  jury.  It  involves  various  considera- 
tions and  inferences,  and  it  is  not  so  clear  that  I  am  prepared 
to  decide  it  as  a  question  of  law  against  the  plaintiff.  I  am 
not  to  be  understood  of  course  as  saying,  on  the  other  hand, 
that  I  consider  it  the  duty  of  the  court  to  have  decided  this 
question  expressly  in  favor  of  the  plaintiff.  It  is  sufficient 
that  there  is  a  question,  of  mingled  fact  and  inference,  and 
not  purely  of  law,  and  therefore  a  question  for  a  jury,  under 
proper  instructions. 

I  am  of  opinion  that  this  nonsuit  should  be  set  aside  and 
a  new  trial  ordered ;  and  in  this  opinion,  upon  consideration, 
my  brethren  concur. 

[Kings  Gbkbbaii  Term,  Febraary  10, 1862.    EmoUf  Brown  and  Scrugkam, 
Justices.] 
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36b  2i2  ^  court  possesses  power  aud  jurisdiction  to  determine  whether  it  has  author- 

^^•P^^  it7  to  entertain  a  particular  controversy,  although  its  decision,  and  the  law, 

be  that  it  has  no  such  authority,  and  it  therefore  dismisses  the  suit.  Such 
a  question  may  be  presented  by  demurrer,  and  its  decision  must  be  a 
judgment. 

Accordingly,  where  A.  brought  an  action  against  B.,  in  a  county  court,  to  re- 
cover damages  for  the  wrongftil  detention  and  conversion  of  property,  and 
B.  demurred  on  the  ground  that  the  court  had  no  jurisdiction  of  the  sub- 
ject of  the  action,  and  the  county  court  rendered  a  decision  sustaining  the 
demurrer ;  Beld  that  the  court  had  the  power  to  enter  a  judgment  dismiss- 
ing the  complaint  or  suit,  and  awarding  costs  to  the  defendant. 

Costs  are  a  proper  and  necessary  incident  of  such  a  judgment ;  and  the  court 
can  no  more  deny  them  to  a  defendant  who  succeeds  in  establishing,  upon 
an  issue  of  law,  that  the  court  has  not  jurisdiction,  than  to  a  plaintiff  who 
has  shown  that  it  has. 

A  court,  when  it  has  the  parties  in  an  action  before  it,  must  necessarily  obtaia 
jurisdiction,  so  far  as  to  decide  whether  it  can  entertain  the  suit ;  that  is, 
whether  it  has  jurisdiction  of  the  action.  Its  decision  of  that  question  is  a 
judicial  act — an  exercise  of  Jurisdiction.    Per  Emott,  J. 
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APPEAL  from  a  judgment  of  the  county  court  of 
county,  upon  a  demurrer  to  the  complaint.  The  decis- 
ion of  the  court  was  that  the  defendant  was  ^^  entitled  to 
judgment  on  said  issue,  for  his  costs  and  disbursements, 
against  the  plaintiff."  The  judgment  was  in  this  form : 
"  This  action  being  at  issue  on  the  complaint  of  the  plaintiff 
and  the  demurrer  of  the  defendant  thereto,  and  such  issue 
having  been  duly  tried  by  the  court,  and  the  decision  thereon 
having  been  duly  filed,  whereby  it  appears  that  the  defend- 
ant is  entitled  to  judgment  herein  for  costs  against  the  pkin- 
tiff :  on  motion  of  James  Wheeler,  defendant's  attorney,  it 
is  adjudged  that  the  defendant,  H.  C.  Poole,  do  recover  of 
the  plaintiff,  John  H.  King,  the  sum  of  thirty-eight  dollars 
and  seventy-two  cents,  his  costs  and  disbursements  herein, 
and  that  he  have  execution  therefor/' 

The  defendant  excepted  to  the  decision,  on  the  ground  that 
the  county  court  and  the  judge  thereof  had  not,  nor  had 
either  of  them,  any  jurisdiction  of  the  action,  nor  of  the  per- 
son of  the  plaintiff,  nor  of  the  cause  of  action,  nor  to  render 
said  decision. 

John  Totonshendj  for  the  appellant. 

James  Wheeler ^  for  the  defendant. 

By  the  Gourty  Emott,  J.  The  plaintiff  brought  this  ac- 
tion against  the  defendant,  in  the  county  court  of  Kings 
county,  to  recover  damages  for  the  wrongAil  detention  and 
conversion  of  a  watch.  The  defendant  demurred,  on  the 
ground  that  the  court  had  no  jurisdiction  of  the  subject  of 
the  action.  The  county  court  rendered  a  decision  sustaining 
the  demurrer,  and  awarding  judgment  for  costs  against  the 
plaintiff.  On  this  decision  judgment  was  entered  by  the  de- 
fendant for  costs,  and  from  that  judgment  the  plaintiff  has 
appealed  to  this  court. 

The  judgment  is  insufficient,  or  incorrect  in  form«    It 
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merely  adjudges  costs  ta  the  defendant^  and  contains  no  de- 
termination or  disposition  of  the  issue  made  by  the  demur- 
rer. The  judgment  to  which  the  defendant  was  entitled  was 
a  judgment  dismissing  the  complaint  or  suit,  putting  an  end 
to  its  prosecution,  for  want  of  jurisdiction  in  the  court  to  en- 
tertain it,  and  leaving  the  plaintiff  at  liberty  to  institute  a 
proper  action  for  the  same  cause  in  a  competent  tribunal. 
The  costs,  if  properly  awarded,  would  be  an  incident  to  that 
adjudication. 

The  demurrer,  however,  is  incorporated  in  the  record,  and 
the  question  determined  sufficiently  appears,  I  think,  to  pre- 
vent this  judgment  being  a  bar  to  a  future  action.  The  de- 
fendant did  not  complain  of  the  judgment  for  its  irregularity, 
or  apply  to  correct  it.  He  excepted  to  the  decision  for  a  rea- 
son which  would  seem  to  imply  that  the  county  court  had  no 
power  to  render  any  judgment,  or  at  least  no  power  to  ad- 
judge costs  to  the  defendant. 

Jurisdiction  means  the  power  to  act  judicially  to  determ- 
ine any  question  presented  in  a  controversy  between  parties. 
To  enable  a  court  to  render  a  complete  determination  of  a 
controversy,  it  must  have  the  power  by  its  constitution  to 
hear  and  adjudge  upon  the  questions  involved,  or  to  admin- 
ister the  relief  asked,  and  it  must  have  the  parties  properly 
before  it ;  in  other  words,  it  must  have  or  obtain  jurisdiction 
of  the  parties  and  the  subject  matter.  If  either  of  these  be 
wanting,  there  can  be  no  judgment  rendered  upon  the  merits. 
But  the  consequences  of  a  want  of  jurisdiction  of  the  person 
and  of  the  subject,  upon  the  action  of  the  court,  are  different, 
and  perhaps  have  not  been  sufficiently  attended  to.  If  the 
court  has  not  acquired  jurisdiction  of  the  person  of  the  de- 
fendant, that  is,  if  no  sufficient  process  has  been  served  upon 
him,  there  can  be  no  judgment,  even  of  abatement,  given 
against  the  plaintiff,  for  the  defendant  must  become  a  party 
in  the  court  before  he  can  have  a  judgment.  If  he  pleads  a 
personal  privilege,  or  the  like,  his  attitude  is  different.  But 
where  tiie  court  has  acquired  jurisdiction  of  the  person  of  the 
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defendant^  but  has  no  jurisdiction  of  the  subject  of  the  con- 
troversy, the  case  is  otherwise.  There  the  parties  are  right- 
fully before  it,  and  when  the  question  is  raised  whether  it  has 
jurisdiction  to  determine  the  controversy  between  them,  that 
question  itself  is  one  which  calls  for  a  judicial  determination. 
A  court,  where  it  has  the  parties  in  a  cause  before  it,  must 
necessarily  obtain  jurisdiction,  so  far  as  to  decide  whether  it 
can  entertain  the  suit  or  proceeding ;  that  is,  whether  it  has 
jurisdiction  of  the  action.  Its  decision  of  that  question, 
whether  it  be  made  in  the  form  of  an  order  or  a  judgment,  is 
a  judicial  act — the  determination  of  a  question  between  the 
parties — and  is  necessarily  and  by  the  very  force  of  terms  an 
exercise  of  jurisdiction*  Whether  such  a  decision  should  be 
given  by  way  of  order  or  judgment,  and  what  incidents  attach 
to  the  decision  in  either  form,  are  merely  matters  of  practice, 
to  be  regulated  by  statutes  or  the  rules  governing  particular 
courts.  This  is  the  view  taken  of  such  a  question  by  the 
supreme  court  of  Massachusetts  in  Hunt  v.  Inhabitanta  of 
Hanover  J  (8  Mete.  343,)  and  it  is  the  only  rational  view. 
There  is  an  observation  of  Ch.  J.  Kent,  in  the  Matter  of 
Ferguson,  (9  John.  239,)  that  if  a  court  has  no  jurisdiction 
of  the  principal  question,  it  has  none  of  its  consequences  and 
incidents,  which  is  sometimes  quoted,  apparently,  to  show 
that  when  a  court  has  not  rightfully  complete  jurisdiction  of 
a  cause,  both  of  the  subject  and  the  parties,  it  can  do  nothing 
in  it.  It  is  plain,  upon  a  little  attention,  however,  that  the 
principle  stated  has  no  bearing  upon  such  a  question.  The 
observation  was  made  by  Ch.  J.  Kent  to  sustain  the  view 
that  the  courts  and  judicial  officers  of  a  state  could  not  issue 
a  writ  of  habeas  corpus  in  the  case  of  a  person  illegally  im- 
prisoned by  an  officer  of  the  United  States,  because  it  was 
held  that  the  state  courts  could  not  entertain  an  indictment 
against  the  officer  for  the  illegal  imprisonment.  The  conclu- 
sion w^  not  adopted  by  the  court,  aud  has  not  been  recog- 
nized by  succeeding  authorities.  But  as  to  the  applicability 
of  the  remark  to  cases  like  the  present,  it  must  first  be  ascer- 
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tained  what  is  the  principal  question  and  what  its  incidents. 
A  question  of  jurisdiction  is  not  an  incident  of  the  questions 
upon  the  merits  in  the  cause  ;  it  is  in  itself  a  principal  ques- 
tion, and  it  may  be  the  principal  question  in  the  case.  It  is 
true  that  the  award  of  costs,  or  the  like,  are  incidents  of  the 
principal  question  or  issue  between  the  parties,  and  if  the 
court  has  no  power  to  decide  that  question,  it  has  no  power 
to  make  the  incidental  award  of  costs  upon  it.  A  court  al- 
ways has  jurisdiction  of  the  person  of  a  plaintiff  who  insti- 
4;utes  a  suit  in  its  forum,  and  if  the  defendant  is  properly 
brought  in,  although  he  denies  the  jurisdiction  over  the  sub- 
ject, yet  he  abo  is  in  court.  Thus  the  jurisdiction  exists  over 
the  parties,  and  the  necessary  power  to  determine  the  very 
question  of  jurisdiction  itself  enables  the  tribunal  to  render 
a  determination  of  that  question,  which  will  be  valid  and 
binding. 

The  mode  of  taking  an  objection  to  the  jurisdiction,  or  of 
presenting  the  question  to  the  court,  may  be  and  has  been 
different  under  different  systems  of  practice.  Before  the  code 
of  procedure  was  adopted,  the  defendant  could  plead  to  the 
jurisdiction,  sometimes  in  abatement  and  sometimes  in  bar. 
The  plaintiff  either  replied  or  demurred,  and  the  issue  thus 
formed  resulted  in  a  judgment.  In  most  cases,  also,  the  want 
of  jurisdiction  might  be  taken  advantage  of  under  the  general 
ifisue,  at  the  trial.  If  the  plaintiff  failed  to  aver  and  prove  a 
case  within  the  jurisdiction  of  the  court,  in  respect  to  the 
subject  and  the  place  where  the  cause  of  action  arose,  he 
would  be  nonsuited,  as  for-  any  other  failure  of  proof,  and 
upon  that  a  judgment  would  be  entered.  There  were  and 
there  still  are  cases  in  which  the  question  of  jurisdiction  is 
raised  by  a  motion,  and  there  is  a  class  of  cases  relating  to 
jurisdiction  in  appellate  tribunals  in  which  the  forms  of 
procedure  were  different.  Some  of  these  latter  cases  will  be 
noticed  presently. 

The  code,  §  144,  authorizes  a  defendant  to  demur  to  the 
complaint,  when  it  shall  appear  upon  the  face  thereof  that 
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the  court  has  no  jurisdiction  of  the  person  of  the  defendants, 
or  of  the  subject  of  the  action.  Section  147  provides  that 
when  these  facts  do  not  appear  on  the  face  of  the  complaint, 
the  objection  may  be  taken  by  answer  >  and  section  148,  that 
the  objection  to  the  jurisdiction  is  not  waived,  but  may  be 
interposed  at  any  proper  opportunity,  although  not  raised  by 
either  answer  or  demurrer.  When,  however,  as  in  this  case, 
the  objection  is  taken  by.  demurrer,  an  issue  of  law  is  formed, 
upon  the  right  of  the  plaintiff  to  prosecute  his  suit.  The 
decision  of  that  issue  results  in  a  judgment,  which  is  a  final 
determination  of  that  right,  and  the  court  can  no  more  refuse 
to  render  that  judgment,  than  it  can  a  judgment  upon  €kny 
other  demurrer.  Thus,  upon  principle,  a  court  possesses 
power  and  jurisdiction  to  determine  whether  it  has  authority 
to  entertain  a  particular  controversy,  although  its  decision 
and  the  law  be  that  it  has  no  such  authority,  and  it  therefore 
dismisses  the  suit ;  and  according  to  the  present  practice  such 
a  question  may  be  presented  by  a  demurrer,  and  its  decision 
must  be  a  judgment.  The  county  court  was  perfectly  right, 
therefore,  in  giving  a  judgment  upon  this  demurrer,  and  thus 
determining  that  the  suit  must  be  dismissed,  because  it  could 
not  be  entertained  by  that  tribunal. 

It  is  equally  plain  that  costs  are  a  proper  and  necessary 
incident  of  such  a  judgment.  Costs  are  in  all  cases  the  cre- 
ation of  statute,  and  are  given  or  withheld  as  the  statutes 
direct.  Of  course,  if  the  court  has  no  jurisdiction  to  render 
a  judgment,  no  costs  can  be  awarded,  but  where  this  princi- 
pal power  exists,  the  incident  of  costs  depends  upon  the 
positive  regulations  of  the  statute.  The  present  code  of  pro- 
cedure gives  costs  to  the  prevailing  party,  in  the  judgment 
rendered  upon  an  issue  of  law,  such  as  that  formed  by  this 
demurrer,  and  the  court  could  no  more  deny  that  right  to  a 
defendant  who  had  succeeded  in  establishing  that  the  court 
had  not  jurisdiction,  than  to  a  plaintiff,  who  had  shown  that 
it  had. 

There  has  been  no  case  produced  by  counsel,  nor  do  I  find 
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any,  which  is  in  conflict  with  these  views.  Harriott  v.  The 
New  Jersey  R,  R.  Co.,  (8  Ab.  R.  284,)  was  a  case  in  the  New 
York  common  pleas,  where  the  defect  in  jurisdiction  was  in 
the  persons  of  the  parties.  The  point  was  not  taken  until 
the  trial,  when  an  order  was  entered  dismissing  the  complaint. 
From  this  order  an  appeal  was  taken,  leaving  the  trial  inter- 
rupted and  without  any  result.  The  order  was  aifirmed,  and 
then  the  defendant  went  back  and  entered  a  judgment  for 
costs,  which  was  set  aside,  on  motion.  I  confess  I  do  not  see 
why  if  the  defendant  had  simply  applied  for  a  nonsuit  it  must 
not  have  been  granted,  and  upon  it  a  judgment  dismissing 
the  complaint  with  costs.  The  learned  judge  who  set  aside 
the  judgment  seems  in  some  parts  of  his  opinion  to  argue  that 
as  the  court  had  no  jurisdiction  of  the  subject  of  the  action, 
it  could  render  no  judgment  whatever ;  but  at  another  place 
he  expressly  states,  that  if  the  objection  to  the  jurisdiction 
had  been  taken  by  demurrer,  the  prevailing  party  would  have 
had  a  judgment  in  his  favor,  and  costs  awarded  him.  The 
case  of  McMahon  v.  Mutual  Benefit  Life  Insurancfi  Co.  {Id. 
297)  contains  two  well  reasoned  opinions  by  Judges  Bos- 
worth  and  Woodruff  of  the  superior  court,  to  the  effect  that 
where  a  suit  is  dismissed  for  want  of  jurisdiction,  the  defend- 
ant must  have  judgment  for  costs.  It  does  not  appear  in  that 
case  how  the  objection  was  taken,  except  that  it  was  not 
upon  the  pleadings.  I  infer  that  it  was  raised  at  the  trial. 
The  case  of  Oormly  v.  Mcintosh  (22  Barh.  271)  was  a  case 
where  a  judgment  had  been  rendered  in  the  county  court,  an 
appeal  was  taken  to  this  court,  and  the  judgment  was  reversed 
on  the  ground  that  the  county  court  had  no  jurisdiction  of 
the  cause.  The  court  held  that  the  defendant  was  entitled 
to  costs  of  this  appeal,  btit  not  of  the  county  court.  The 
stress  of  the  opinion  is  to  show  that  the  right  to  costs  in  this 
court  attaches  to  the  appeal  as  a  distinct  proceeding.  It 
does  not  appear  that  any  objection  was  taken  to  the  jurisdic- 
tion, in  the  county  court,  or  that  that  court  passed  upon  that 
question  distinctly.    The  case  is  therefore  not  an  authority 
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upon  the  present  question.  Mr.  Justice  Smith,  in  the  elab- 
orate opinion  delivered  by  him  in  this  case,  refers  to  a  remark 
of  Judge  Cowen  in  Malone  v  Clark^  (2  HUl^  658,)  that  if 
the  court  below  had  no  jurisdiction  of  the  subject  matter, 
their  course  was  not  to  render  any  judgment  at  all.  It  will 
be  seen  upon  an  examination  of  this  case  that  it  was  a  writ 
of  error  to  the  Lewis  county  court  of  common  pleas,  who  had 
rendered  a  judgment  of  discontinuance  against  a  plaintiff,  on 
the  trial  of  an  appeal  from  a  justice,  a  proceeding  which  as 
the  law  then  stood  removed  the  whole  case  into  the  common 
pleas  for  a  jury  trial  upon  the  merits.  The  objection  taken 
was  that  the  justice  had  not  obtained  jurisdiction  of  the  de- 
fendant's person,  and  the  judgment  was  reversed  because  the 
appearance  of  the  defendants  waived  the  objection,  and  be- 
cause the  question  could  only  have  been  brought  before  the 
common  pleas  on  certiorari,  and  not  on  appeal.  What  was 
said  by  the  learned  judge,  as  to  the  power  and  duty  of  a 
court  when  it  discovered  its  want  of  jurisdiction,  and  espe- 
cially in  reference  to  a  want  of  jurisdiction  of  the  subject  of 
the  action,  was  altogether  obiter  dictum,  and  must  receive 
some  explanation  before  it  can  be  universally  admitted.  The 
case  of  Striker  v,  Mott  (6  Wend.  465)  turned  upon  the  pro- 
visions of  the  statute  in  reference  to  a  plea  of  title  in  a  tres- 
pass suit  before  a  justice  of  the  peace.  The  cases  of  Ex 
parte  Benson^  and  Ex  parte  Mallard^  (6  Cowen^  593,)  were 
both  questions  as  to  an  appellate  jurisdiction,  and  besides, 
presented  only  questions  of  the  exercise  of  discretion.  The 
case  of  The  People  ex  rel.  Mallard  v.  Judges  of  Madison 
Co.  (7  Cowenj  423)  is  the  same  matter  just  cited,  as  report- 
ed in  another  stage  of  the  proceedings,  in  6  Cowen,  593.  The 
authority  of  the  case  of  course  goes  no  farther  than  has  just 
been  stated,  and  the  remarks  of  the  court  are  to  be  applied 
to  the  facts  before  them,  and  understood  of  appellate  pro- 
ceedings. 

It  will  be  impossible  to  find  any  sufficient  sanction  for  the 
doctrine  that  a  court  either  of  general  or  limited  jurisdiction 
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has  not  the  power  to  decide,  either  by  order  or  judgment,  the 
question  of  its  own  jurisdiction,  or  its  right  to  proceed  between 
parties  before  it. 

It  is  likewise  entirely  clear  that  the  question  of  jurisdic- 
tion was  duly  raised  in  this  case  by  a  demurrer  in  the  county 
court,  and  properly  decided  by  a  judgment,  in  effect  sustain- 
ing the  demurrer,  to  which  the  costs  of  the  action  were  an 
incident. 

The  judgment  must  be  affirmed  with  costs. 

[KiHos  Gevbral  Tbrx,  February  10, 1862.    Bmottf  Brown  and  Scrughamf 
JoBtices.] 
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The  remedy  against  a  purchaser  who  refuses  to  complete  a  purchase  under  a 
decree  or  judgment  of  a  court  of  equity,  is  by  an  application  to  the  court 
to  compel  him  to  complete  it,  or  to  resell  the  property,  and  hold  him  liable 
for  the  loss  and  the  additional  expenses. 

A  paper  signed  by  an  individual,  on  becoming  a  purchaser  of  property  at  a 
sheriff's  sale  under  a  judgment,  by  which  he  agrees  to  comply  with  the  con- 
ditions of  sale,  is  not  a  contract,  either  with  the  sheriff  or  the  plaintiff  in 
the  foreclosure  suit,  upon  which  an  action  can  be  maintained  by  the  latter 
as  the  assignee  of  the  sheriff. 

Such  an  instrument,  in  the  form  of  a  memorandum  at  the  foot  of  the  condi- 
tions of  sale,  signed  by  the  purchaser,  is  merely  a  submission  by  him  to  the 
jurisdiction  of  the  court,  in  the  foreclosure  suit,  as  a  purchaser  under  the 
judgment  therein.  It  lacks  some  of  the  essential  elements  of  a  contract } 
such  as  parties,  mutuality  and  consideration. 

Jt  seems  that  conditions  of  a  sale  by  a  sheriff  on  execution,  imposing  upon  the 
purchaser  a  liability  to  pay  the  amount  of  any  deficiency  in  case  of  a  re- 
sale, will  not  apply  to  any  case  except  that  of  a  resale  made  forthwith, 
upon  failure  of  the  purchaser  to  pay  the  required  per  centage  of  his  pur- 
chase. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  nature  of  the  action,  together  with  the 
facts  as  found  by  the  referee,  are  fully  stated  in  the  opinion 
of  the  court*    The  referee  reported  that  there  was  nothing 
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due  firom  the  defendant  to  the  plaintiff ;  and  judgment  was 
entered  upon  the  report^  in  favor  of  the  defendant,  for  his 
costs.    The  plaintiff  appealed. 

W.  JEmeraon^  for  the  appellant. 

F.  Larkifiy  for  the  respondent. 

By  the  Court  J  Emott,  J.  The  agreement  upon  which  this 
action  was  brought,  was  a  paper  signed  by  the  defendant  in 
becoming  a  purchaser  at  a  sale  by  the  sheriff  of  Westchester 
county,  under  a  judgment  of  this  court  in  an  action  for  the 
foreclosure  of  a  mortgage.  It  was  a  memorandum  at  the 
foot  of  the  conditions  of  the  sale  made  by  the  sheriff,  stating 
that  the  defendant  had  purchased  at  a  certain  price,  and  that 
he  agreed  to  comply  with  the  conditions.  These  conditions 
provided  that  twenty  per  cent  of  the  purchase  money  should 
be  paid  at  the  time  of  the  sale,  which  was  on  the  26th  of 
February,  1856,  when  the  deed  was  to  be  ready  for  delivery. 
The  fifth  clause  in  the  terms  of  sale  reads  as  follows :  "The 
biddings  will  be  kept  open  after  the  property  is  struck  down ; 
and  in  case  any  purchaser  shall  fail  to  comply  with  any  of 
the  above  conditions  of  sale,  the  premises  so  struck  down  to 
him  will  be  again  put  up  for  sale  under  the  same  terms  of 
sale,  without  notice  to  the  purchaser ;  and  such  purchaser 
shall  be  held  liable  for  any  deficiency  there  may  be  between 
the  sum  for  which  the  said  premises  shall  be  struck  down 
upon  the  sale,  and  that  for  which  they  may  be  purchased  on 
the  resale,  and  also  for  any  costs  or  expenses  occurring  on 
the  resale."  The  premises  were  struck  down  to  the  defend- 
ant for  $2811.  He  did  not  pay  the  twenty  per  cent  at  the 
time  of  the  sale,  nor  afterwards.  He  did  not  appear  to  claim 
his  deed  on  the  26th  of  February,  and  no  deed  was  ready  for 
him  at  that  time.  No  sufficient  deed  was  ever  executed,  but 
an  unsealed  paper  was  at  length  tendered  to  the  defendant, 
which  he  refused  to  receive^  or  to  complete  his  purchase.    At 
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length,  in  June,  1857,  the  premises  were  again  advertised, 
and  on  the  2l8t  day  of  August,  1857,  were  sold  by  the  same 
sheriff,  then  out  of  office,  and  again  purchased  by  the  de- 
fendant, for  $2300.  A  new  set  of  conditions  of  sale  were  * 
made  at  this  resale,  varying  from  the  former  in  this  respect, 
that  twenty  per  cent  being  paid  at  the  time  of  the  sale,  which 
was  August  21st,  the  residue  was  payable  and  the  deed  to  be 
delivered  September  28th,  and  also  in  other  particulars  which 
are  perhaps  not  important.  This  action  is  brought  by  the 
plaintiff  in  the  foreclosure  suit  to  recover  the  difference  be- 
tween $2811  and  $2300  and  the  expenses  of  the  resale; 

The  execution  of  the  judgment,  throughout,  was  very  loosely 
conducted  by  the  sheriff.  Such  conduct  in  a  master  in  chan- 
cery would  no  doubt  have  provoked  the  severe  animadversion 
of  the  court ;  but  under  the  present  condition  of  things  such 
practice  seems  to  be,  in  the  sheriffs'  offices  in  some  counties, 
the  rule  rather  than  the  exception.  It  was  the  duty  of  this 
sheriff  to  have  insisted  upon  the  payment  of  the  twenty  per 
cent  at  the  time  of  the  first  sale,  to  have  kept  the  biddings 
open  until  it  was  paid,  and  to  have  provided  distinctly  for 
the  forfeiture  of  that  sum  if  the  purchaser  did  not  after- 
wards complete  his  purchase.  That  is  the  object  of  requiring 
a  .deposit  or  payment  in  the  case  of  judicial  as  well  as  other 
sales,  and  this  object  is  liable  to  be  wholly  defeated  by  not 
requiring  the  payment  before  closing  the  sale.  It  was  equally 
the  duty  of  the  sheriff,  when  the  defendant  did  not  comply 
with  his  terms  at  the  time  of  the  sale,  to  proceed  at  once  to 
sell  again,  and  not  to  leave  the  matter  open  for  more  than  a 
year  and  a  half. 

It  is  indeed  to  my  mind  more  than  doubtful  whether  the 
condition  of  the  sale  in  1855,  imposing  liabilities  upon  a 
purchaser  in  case  of  a  resale,  would  apply  to  any  case  except 
a  resale  made  forthwith,  and  of  course  upon  failure  to  pay 
the  required  per  centage  of  his  purchase.  The  conditions 
provide  that  the  biddings  are  to  be  kept  open,  and  if  the 
purchaser  fails  to  comply,  the  premises  are  to  be  again  put 
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up  under  the  same  terms  of  sale.  There  is  no  reference  to 
any  disposition  of  the  per  centage  required  on  the  day  of 
sale,  nor  do  the  conditions  provide  either  for  its  forfeiture 
or  return. 

However  this  may  be,  this  action  cannot  be  supported. 
The  remedy  against  a  purchaser  who  refuses  to  complete  a 
purchase  under  a  decree  or  judgment  of  a  court  of  equity,  is 
by  an  application  to  the  court  to  compel  him  to  complete  it, 
or  to  resell  the  property  and  hold  him  liable  for  the  loss  and 
the  additional  expenses.  Such  an  application  will  be  dis- 
posed of  upon  equitable  principles,  and  no  doubt  facts  would 
be  considered  which  could  not  be  allowed  to  influence  the  de- 
cision of  a  suit  at  law.  There  was  at  first  some  hesitation 
as  to  the  power  of  the  court  of  chancery  in  such  cases.  In 
Lansdown  v.  Elderton^  (14  Vea.  512,)  Lord  Eldon  doubted 
whether  he  had  the  power  to  commit  a  purchaser,  or  do  more 
than  discharge  him  from  his  purchase,  but  at  length  made  the 
order,  observing  that  a  purchaser  could  not  be  allowed  to 
baffle  the  court.  In  Chray  v.  Grayy  which,  although  decided 
in  1811,  will  be  found  first  reported  in  1  Beav,  199,  an  order 
was  made  against  a  purchaser  that  he  pay  his  purchase  money 
within  a  time  set,  or  in  case  of  default  that  the  property  be 
resold,  and  the  purchaser  pay  the  deficiency,  if  any,  from  the 
price  of  his  purchase,  and  the  price  at  the  resale,  with  the 
costs.  This  case  is  approved  in  Harding  v,  Hardingy  (4 
Myl.  &  Cr.  514,)  in  which  there  had  been  an  order  discharg- 
ing the  purchaser  from  his  purchase,  but  at  the  same  time 
ordering  a  resale,  and  holding  him  for  the  deficiency.  On 
appeal.  Lord  Lyndhurst  decided  that  the  proper  course  was 
not  to  rescind  the  sale,  and  leave  the  question  to  an  action 
for  damages,  but  to  hold  the  purchaser  to  his  purchase,  and 
order  a  resale  in  the  meantime,  and  that  the  purchaser  pay 
the  loss  and  expense,  enforcing  the  order  by  process  of  con- 
tempt. These  cases  do  not  proceed  strictly  upon  the  ground 
of  contract,  but  upon  the  ground  that  when  a  person  be- 
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comes  a  purchaser  under  a  decree,  he  submits  himself  to  the 
jurisdiction  of  the  court  as  to  all  matters  connected  with  the 
sale  or  with  him  in  the  character  of  purchaser.  (Bequea  v. 
Betty  2  Paige^  339.)  He  may  as  well  be  compelled  to  com- 
plete as  to  relinquish  his  purchase,  and  the  court  by  whose 
order  the  sale  is  made  must  decide  in  the  original  suit, 
whether  either  is  equitable  and  right.  The  existence  of  this 
jurisdiction  in  the  original  action  is  a  sufficient  reason  why 
a  court  of  law  should  not  entertain  a  new  action  on  the  al- 
leged contract  as  between  party  and  party.  In  Wood  y. 
Mann,  (3  8umn.  318,  325,)  Judge  Story  expressed  a  decided 
opinion  that  a  court  of  law  would  not  entertain  jurisdiction 
of  an  action  upon  a  covenant  under  seal  by  a  purchaser  un- 
der a  decree,  and  a  surety,  made  expressly  to  and  with  the 
party  for  whose  benefit  the  lands  were  sold,  that  the  pur- 
chaser would  comply  with  the  terms ;  which  would  be  a  dif- 
ferent and  a  much  stronger  case  for  an  action  than  this. 

The  present  action  is  not  a  suit  for  damages  for  the  breach 
of  a  contract  to  purchase.  It  is  an  action  to  recover  an 
amount  stipulated  to  be  paid  by  the  defendant,  in  the  paper 
signed  by  him  on  the  26th  of  December,  1855.  The  plain- 
tiff has  taken  an  assignment  of  this  paper,  and  contends 
that  it  is  a  contract  between  the  defendant  and  himself  as  the 
real  party  in  interest.  His  counsel  admits  that  the  sheriff 
could  have  maintained  no  action  upon  this  paper,  and  sub- 
stantially concedes  that  nothing  passed  by  his  assignment  to 
the  plaintiff.  The  cases  cited,  Yates  v.  Joyce,  (11  John. 
136,)  and  Barker  v.  Matthews,  (1  Denio,  335,)  certainly  con- 
tain the  doctrine,  that  a  sheriff  has  no  right  or  interest  in 
real  estate  advertised  to  be  sold  by  him,  which  will  authorize 
him  to  maintain  any  action  for  an  injury  or  an  interference 
with  it.  These  cases  do  not,  however,  maintain  the  plain- 
tiff's position.  They  were  both  actions  on  the  case  for  dam- 
ages, and  in  the  case  in  11  John,  Bep.  a  man  who  had  a  l^al 
lien  on  certain  lands  by  a  judgment  was  allowed  to  maintain 
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an  action  for  a  fraudulent  injury  to  the  lands  by  the  removal 
of  buildings  and  fences,  with  intent  to  defeat  or  prejudice 
such  lien ;  while  in  Barker  v.  Matthews^  such  an  action  was 
not  sustained  for  a  similar  injury  to  personal  property  which 
had  been  levied  upon,  because  the  property  was  in  the  cus- 
tody of  the  officer,  and  he  could  have  sued  the  wrongdoer. 

The  paper  signed  by  the  defendant  is  no  more  a  contract 
with  the  plaintiff  than  with  the  sheriff.  The  plaintiff  is  not 
a  party  to  it,  and  has  neither  powers  nor  duties  under  it.  It 
is  not  a  mutual  agreement  between  the  defendant  and  the 
plaintiff,  or  any  other  party  to  the  foreclosure.  If  it  is  to  be 
called  a  contract  at  all,  it  is  a  contract  with  the  court.  The 
sale  is  made  by  the  order  of  the  court,  and  is  under  its  con- 
trol, and  not  that  of  any  party,  to  perform  or  to  rescind. 
In  truth,  however,  the  word  contract  is  somewhat  inarti- 
ficially  used  when  it  is  applied,  as  it  has  been  by  judges,  to 
such  papers.  The  memorandum  signed  by  the  defendant 
was  only  a  quasi  contract ;  it  was  in  reality  a  submission  to 
the  jurisdiction  of  the  court  in  the  foreclosure  suit  as  a  pur- 
chaser under  the  judgident.  It  is  easy  to  see  that  it  lacked 
essential  elements  of  a  contract,  not  only  parties,  but  mutu- 
ality and  consideration.  It  contained,  or  was  intended  to 
contain,  an  express  consent  to  the  exercise  of  the  powers 
which  we  have  seen  courts  of  equity  assert  ex  propria  vigore 
over  purchasers ;  and  it  is  doubtful  if  it  added  any  thing  to 
the  jurisdiction  or  authority  of  the  court,  in  this  particular. 
There  can  certainly  be  no  suit  maintained  upon  it  as  an  ex- 
press stipulation  with  any  person  whatever 

The  foregoing  considerations  are  conclusive  against  this 
suit.  This  is  not,  it  must  be  observed,  a  special  action  for 
damages.  The  complaint  contains  no  sufficient  averments 
for  that  purpose,  nor  would  the  proofs  sustain  them.  The 
summons  is  for  a  money  demand,  and  the  suit  is  wholly  in 
contract. 

It  is  unnecessary  to  proceed  farther  with  an  examination 
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of  the  controversy,  although,  if  the  court  could  entertain  the 
action,  I  think  it  would  not  be  difficult  to  show  several  suf- 
ficient reasons  why  the  plaintiff  ought  not  to  recover. 
The  judgment  must  be  affirmed  with  costs. 

[KiiraB  Qenbral  Terx,  February  10, 1862.    Emottt  Brown  and  Sorugham, 
Justices.] 


Galwey  v8.  The  United  States  Steam  Sugae  Refining 

Company. 

The  statutes  provide  for  but  three  cases  in  whicn  a  receiver  of  the  property 
of  corporations  (other  than  moneyed  corporations)  can  bo  appointed : 
1.  Upon  the  application  of  a  creditor  by  Judgment  or  decree,  on  the  return 
of  an  execution  unsatisfied.  2.  When  the  corporation  has  been  insolyent  for 
a  year,  or  has  neglected  or  refused,  for  a  year,  the  payment  of  its  debts,  or 
has  suspended  its  business  for  a  year.  8.  Upon  the  application  of  the  di- 
rectors or  trustees,  when  in  their  judgment  the  condition  of  the  corporation 
makes  a  voluntary  dissolution  desirable. 

A  receiver  of  a  manufacturing  corporation  will  not  be  appointed,  in  an  action 
brought  against  it  by  a  creditor  at  large  who  seeks  for  a  dissolution  of  the 
corporation  and  the  distribution  of  its  effects,  on  the  ground  of  its  insolvency, 
and  that  its  trustees,  instead  of  taking  proceedings  for  the  dissolution  of  the 
company,  intend  to  facilitate  the  recovery  of  judgments  against  it,  by  certain 
creditors,  with  a  view  to  give  them  a  preference,  and  thus  to  effect  aliena- 
tions of  the  property  contrary  to  law.    Mdlliit  J.  dissented. 

APPEAL  from  an  order  made  at  a  special  term,  denying  a 
motion  for  a  receiver.  The  action  was  brought  by  the 
plaintiffs,  who  were  creditors  at  large  of  the  United  States 
Steam  Sugar  Refining  Company,  to  procure  a  dissolution  of 
the  corporation  and  the  appointment  of  a  receiver,  on  these 
grounds :  1.  Because  the  company  was  insolvent,  and  its 
property,  consisting  mostly  of  real  estate,  was  not  worth 
more  than  fifty  per  cent  of  its  unsecured  debts  ;  and  2.  Be- 
cause its  trustees  (who  were  made  defendants)  ought  to  take 
proceedings  for  the  dissolution  of  the  corporation,  and  the 
equal  distribution  of  its  property  among  its  creditors  ;  but 
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that  instead  of  doing  so,  they  intended  to  facilitate  the  recov- 
ery of  judgments  against  the  company  to  an  amount  exceed- 
ing half  the  value  of  its  assets,  and  thus,  by  priority  of  lien, 
to  give  preferences,  and  by  suffering  the  judgments  to  be  ex- 
ecuted, to  effect  alienations  of  the  property  of  the  corpora- 
tion contrary  to  law.  The  defendants  put  in  affidavits  in 
which  they  denied  most  of  the  material  allegations  of  the 
complaint.  The  corporation  was  formed  under  the  g^ieral 
law  of  April  17,  1848,  authorizing  the  formation  of  corpora- 
tions for  manufacturing,  mining,  mechanical  or  chemical 
purposes.  (Laws  of  1848,  p.  54)  A  temporary  injunction 
which  had  been  obtained,  against  the  corporation  and  its 
trustees  or  directors,  was  ordered  to  be  continued. 

H.  P.  Fessenden  and  G.  0' Conor ,  for  the  appellants. 

W,  M,  Evarta,  for  the  defendants. 

Babkabd,  J.  The  statutes  provide  for  but  three  cases  in 
which  a  receiver  of  property  of  corporations  (other  than  mon- 
eyed corporations)  can  be  appointed :  1st.  Upon  the  applica- 
tion of  a  creditor  by  judgment  or  decree,  on  the  return  of  an 
execution  unsatisfied.  (2  R.  8.  463,  §  36.)  -  2d.  When  a 
corporation  has  been  insolvent  for  a  year,  or  has  neglected  or 
refused  for  a  year  the  payment  of  its  debts,  or  has  suspended 
its  business  for  a  year.  {Id.  §  [38]  46.)  3d.  Upon  the  ap- 
plication of  the  directors  or  trustees  when,  in  their  judgment, 
the  condition  of  the  corporation  makes  a  voluntary  dissolu- 
tion desirable.     {Id,  467,  §  58.) 

The  case  made  by  the  complaint  clearly  does  not  fall  within 
any  one  of  the  above  provisions.  The  case  made  by  the  com- 
plaint falls  within  §  43,  and  particularly  subdivisions  3, 4,  6, 
7  and  8  of  that  section.  This  section  (43)  does  not  author- 
ize the  appointment  of  a  receiver,  nor  is  there  to  be  found 
any  other  section  which  authorizes  a  receiver  of  the  property 
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of  the  corporation  to  be  appointed  in  any  action  or  proceed- 
ing brought  for  any  of  the  causes  mentioned  in  section  43. 

It  is  obvious  that  the  appointment  of  a  receiver  of  the  prop- 
erty of  the  corporation  is  not  necessary  for  the  protection  of 
the  rights  of  the  parties  plaintiff  or  applicant,  under  section 
43.  In  all  those  oases  the  proceeding  is  not  against  the  cor- 
poration as  a  corporate  body,  but  against  its  officers ;  and 
none  of  the  matters  mentioned  in  that  section  are  cause  for 
the  dissolution  of  the  corporation.  It  is  difficult  to  see  how, 
under  such  circumstances,  the  property  of  a  corporation  can 
be  vested  in  a  receiver.  "We  do  not  mean  to  be  understood 
as  holding  that  under  the  general  equity  power  of  the  court 
a  receiver  may  not  be  appointed  of  property  which  a  director, 
or  trustee,  or  a  third  party,  proceeded  against  under  section 
43,  may  have  in  his  possession  and  hold  in  invitum  against 
the  corporation  to  protect  it  against  waste,  loss  or  destruc- 
tion pendente  liUj  and  to  deliver  it  to  the  corporation  in  the 
event  of  its  being  decided  to  belong  to  the  corporation.  This, 
however,  is  far  different  from  taking  the  property  held  by  the 
corporation  and  transferring  its  possession  to  a  receiver,  to  be 
held  for  the  benefit  of  creditors,  when  no  cause  for  the  disso- 
lution of  the  corporation  exists.  It  is  evident  that  the  stat- 
ute does  not  authorize  a  receiver  of  the  property  held  by 
corporations  in  the  cases  specified  in  section  43,  since,  from 
the  very  nature  of  such  proceedings  and  the  causes  for  which 
they  are  allowed,  such  a  receivership  would  be  improper. 
Under  the  case  as  made  by  the  complaint,  the  motion  for  a 
receiver  was  properly  denied,  and  the  order  should  be  affirmed 
with  $10  costs. 

Clebke,  J.  concurred. 

MuLLiN,  J.  (dissenting.)  Before  proceeding  to  examine 
the  legal  questions  arising  on  this  appeal,  it  is  necessary  to 
dispose  of  the  question  of  fact  presented  by  the  papers  ;  and 
that  is,  was  the  corporation  insolvent  when  the  motion  for 
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the  appointment  of  a  receiver  was  made  ?  Insolvency  is 
charged.  The  charge  is  met  by  a  qualified  denial.  The 
property  of  the  corporation  is  shown  to  have  cost  a  much 
larger  sum  than  the  entire  indebtedness^  and  that  it  is  now 
intrinsically  worth  a  great  deal  more ;  bat  it  is  conceded  that 
if  sold  in  the  present  depressed  condition  of  affairs,  it  would 
not  bring  enough  to  pay  the  debts. 

If  the  depreciation  of  property  was  the  result  of  causes 
which  we  could  see  would  disappear  in  a  short  time,  we  might 
with  great  propriety  hold  that  the  solvency  or  insolvency  of 
a  person  or  corporation  should  be  made  to  depend  upon  the 
value  of  his  or  its  property,  at  such  a  time.  But  the  depre- 
ciation has,  as  is  shown  by  the  papers,  been  existing  for  more 
than  a  year,  and  we  cannot  now  say  that  another  year  will 
bring  with  it  any  improvement.  Under  these  circumstances, 
it  seems  to  me  we  must  hold  that  the  value  of  the  property 
of  this  corporation  must  be  estimated,  for  the  purposes  of 
this  question,  at  its  present  prices,  and  so  estimating  it  the 
corporation  is  insolvent. 

A  court  of  equity,  as  such,  has  no  visitorial  power  over 
corporations.  (Attorney  General  v.  Utica  Ins.  Co.y  2  John. 
Ch,  R.  370.  Same  v.  Bank  of  Niagara,  Hoph.  354.)  By 
the  3  B.  S.  5th  ed.  761,  §  39,  the  court  of  chancery  was 
clothed  with  power  over  corporations  for  certain  specific  pur- 
poses, and  which  purposes  were  to  be  attained  in  the  manner 
prescribed  in  the  act.  These  powers  were,  1st.  To  restrain 
by  injunction  any  corporation  from  exercising  powers  or  fran- 
chises not  authorized  by  their  charter ;  and  to  restrain  indi- 
viduals from  exercising  corporate  powers  not  granted  by  some 
law  of  the  state.  Proceedings  for  these  purposes  can  be  in- 
stituted by  the  attorney  general.  2d.  Jurisdiction  was  given 
over  directors,  managers  and  other  trustees  and  officers,  in 
eight  cases  enumerated  in  the  41st  section  of  the  statute  re- 
ferred to.  The  7th  is  to  set  aside  all  alienations  of  property 
made  by  the  trustees  or  other  officers  contrary  to  the  provis- 
ions of  law  ;  and  the  8th  is  to  restrain  and  prevent  any  such 
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alienation  in  cases  where  it  may  be  threatened,  or  there  may 
be  good  reason  to  apprehend  it  may  be  made.  Proceedings 
under  this  section  may  be  instituted  by  the  attorney  general, 
or  at  the  instance  of  any  creditor  or  of  any  officer  of  the  cor- 
poration having  a  general  superintendence  of  its  concerns. 
(§  43.)  3d.  When  a  judgment  at  law  or  decree  in  equity  is 
rendered  against  a  corporation,  and  an  execution  has  been 
issued  thereon  and  returned  unsatisfied  in  whole  or  in  part, 
the  court,  upon  the  petition  of  the  person  obtaining  such  judg- 
ment or  decree,  or  his  representatives,  may  sequestrate  the 
stock,  property,  &c.  of  the  corporation  and  appoint  a  receiver. 
4ifa.  When  any  incorporated  company  shall  have  remained 
insolvent  for  one  whole  year,  or  for  one  year  shall  have  neg- 
lected or  refused  to  pay  and  discharge  its  notes  or  other  evi- 
dences of  debt,  or  for  one  whole  year  shall  have  suspended  its 
ordinary  and  lawfdl  business,  it  shall  be  deemed  to  have  sur- 
rendered the  rights,  privileges,  franchises,  &c.,  and  shall  be 
adjudged  to  be  dissolved.  When  the  object  is  to  dissolve 
the  corporation,  without  regard  to  any  remedy  against  or  se- 
questration of  its  property,  proceedings  must  be  instituted  by 
the  attorney  generaL 

It  was  held  by  the  chancellor,  in  Innea  v.  Lansing,  (7  Paige, 
£83,)  tliat  where  the  directors  of  a  corporation  do  any  act 
which  works  a  forfeiture  of  its  charter,  it  is  such  a  violation 
of  tiie  law  incorporating  the  company  as  to  authorize  a  cred^ 
itor  or  a  stockholder  to  institute  proceedings  against  it,  for 
the  purpose  of  having  a  receiver  appointed  to  close  up  its  con- 
cerns, under  the  provisions  of  the  revised  statutes  relative  to 
proceedings  against  corporations  in  equity.  (12  Barb.  27.) 
5ih,  Whenever  the  officers  having  the  management  of  the 
concerns  of  any  corporation,  or  a  majority  of  them,  shall  dis- 
cover that  the  stock,  property  and  effects  of  such  corporation 
have  been  so  far  reduced,  by  losses  or  otherwise,  that  it  will 
not  be  able  to  pay  till  just  demands  to  which  it  may  be  liable, 
or  to  afford  a  reasonable  security  to  those  who  may  deal  with 
it,  or  whenever  such  officers  shall,  for  any  reason,  deem  it 
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beneficial  to  the  interests  of  the  stockholders  that  such  cor-*' 
poration  should  be  dissolved,  they  may  apply  by  petition  for 
a  decree  dissolving  such  corporation  pursuant  to  the  proviso 
ions  of  the  statute.  (3  jB.  S.  768,  §  69.)  Proceedings  under 
this  section  can  only  be  instituted  by  the  officers  of  the  cor- 
poration. 6th.  It  is  provided  by  2  B.  S,  5th  ed.  601^  §  4^ 
that  whenever  any  incorporated  company  shall  have  refused 
the  payment  of  any  of  its  notes  or  other  evidences  of  debt  in 
specie  or  lawful  money  of  the  United  States,  it  shall  not  be 
lawful  for  such  company  or  any  of  its  officers  to  assign  or 
transfer  any  of  its  property  &c.  to  any  stockholder  of  such 
company,  directly  or  indirectly,  for  the  payment  of  any  debt^ 
nor  to  make  any  assignment  or  transfer  in  contemplation  of 
insolvency  of  such  company,  to  any  person  whatever ;  and 
every  such  assignment,  if  made,  is  utterly  void.  And  when 
any  such  company  shall  have  remained  insolvent  a  year,  or 
for  a  year  neglected  to  redeem  its  notes,  &c.,  or  for  a  year 
suspended  its  ordinary  business,  it  shall  be  deemed  and  ad* 
judged  to  have  surrendered  the  rights  &c.  granted  by  its  act 
of  incorporation,  and  shall  be  deemed  dissolved. 

Under  the  first  branch  of  the  aforesaid  section,  a  stock* 
holder,  creditor  or  other  person  entitled  to  protection,  may 
proceed  to  restrain  the  company  from  assigning,  &c.  \  and  un- 
der the  last  branch  it  would  seem  that  the  attorney  general 
only  could  proceed,  unless,  in  the  cases  in  which  the  officers 
of  the  company,  under  a  provision  hereinbefore  cited,  nuiy 
proceed  to  dissolve  the  corporation. 

It  follows  from  these  provisions  of  the  statute,  in  none  of 
the  cases  prescribed  have  creditors  the  right  to  institute  pro- 
ceedings to  dissolve  the  corporation  by  reason  of  insolvency, 
actual  or  contemplated,  except  when  they  have  recovered 
judgments,  and  had  executions  issued  thereon  returned  un- 
satisfied in  whole  or  in  part. 

They  may  apply  for  injunctions  to  prevent  assignments 
made  or  threatened  with  a  view  to  giving  preferences^  and 
when  the  corporation  has  omitted  to  redeem  its  notes  or  pay 
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its  debts  for  a  year,  or  suspended  for  the  same  time  its  ope- 
rations, or  remained  insolvent  for  a  year,  they  may  apply  for 
a  receiver  of  the  property  and  effects  of  the  corporation.  In 
this  case  the  plaintiffs,  as  creditors,  have  the  benefit  of  an 
injunction  to  restrain  alienations.  They  are  not  judgment 
creditors  so  as  to  proceed  under  provisions  of  the  statute  ap- 
plicable to  them,  and  a  year  had  not  elapsed  when  this  suit 
was  instituted  and  motion  made  so  that  they  could  demand 
relief  under  the  provisions  of  the  statute  which  renders  insol- 
vency or  non-payment  of  debts  a  ground  for  the  appointment 
of  a  receiver.  It  seems  to  me,  then,  that  under  none  of  the 
statutes  authorizing  proceedings  against  corporations  can  the 
plaintiff  obtain  the  relief  sought  by  this  motion. 

It  is  quite  obvious  that  it  is  the  intention  of  the  legislature 
to  secure  to  the  creditors  of  an  insolvent  corporation  equality 
in  the  payment  of  their  debts  out  of  its  property  and  effects. 
Hence  it  is  that  creditors  have  the  right  to  enjoin  the  officers 
from  giving  preferences  or  making  assignments  or  transfers 
for  that  purpose  or  with  that  intent.  It  is  further  provided 
by  3  jB.  S.  767,  §  65,  that  whenever  any  action  shall  be  com- 
menced or  any  application  'made  against  any  corporation  or 
its  officers  or  stockholders,  according  to  the  provisions  of  the 
title  relating  to  proceedings  against  corporations  in  equity, 
the  court  may,  by  injunction,  on  the  application  of  either 
party,  restrain  all  proceedings  at  law  by  any  creditor  against 
L  a;fendant8  in  auch  suit  And  the  courts  are  «qZd  to 
cause  all  the  creditors  of  the  corporation  to  be  brought  in, 
and  if  the  creditors  do  not  appear,  they  are  to  be  precluded 
from  any  share  of  the  assets. 

Although  it  is  the  intention  of  the  legislature  to  secure 
equality  amongst  creditors,  it  secures  it  in  but  one  way,  and 
that  is  by  injunction  against  giving  preferences  and  prevent- 
ing the  creditor  from  obtaining  a  preference  by  action. 

The  statute  seems  to  contemplate  the  appointment  of  a 
receiver  only  in  case  of  the  dissolution  of  the  corporation.    U 
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the  plaintiff  is  entitled  to  a  receiver^  it  must  be  on  some 
ground  other  than  the  statutory  provisions  above  referred  to. 
The  chancellor,  in  Inriea  v.  Lansing ^  (7  Paige,  683,)  held 
that  a  creditor  at  large  of  an  insolvent  limited  partnership 
may  file  a  bill  in  behalf  of  himself  and  all  other  creditors  of 
the  copartnership,  to  restrain  the  insolvent  partners  from  dis- 
posing of  the  property  and  effects  of  the  firm  contrary  to  law, 
and  for  a  receiver,  and  to  have  the  copartnership  proceeds 
distributed  among  all  the  creditors  ratably,  according  to  the 
statute.  It  will  be  seen  that  the  provisions  of  the  revised 
statutes,  (3  B.  S.  64,  §§  20,  21,)  relating  to  assignments, 
transfers  and  creation  of  liens  with  a  view  to  a  preference 
amongst  creditors  by  insolvent  limited  partnerships,  are  sub- 
stantially like  the  provisions  on  the  same  subjects  in  relation 
to  insolvent  corporations.  The  chancellor  (p.  586)  says,  "  it 
is  evident  from  these  statutory  provisions  that  the  legislature 
could  not  have  intended  that  a  creditor  of  such  insolvent  lim- 
ited partnership  should  be  compelled  to  proceed  to  judgment 
and  execution  at  law,  the  necessary  effect  of  which  might  be 
to  give  him  a  preference  over  other  creditors,  before  he  could 
be  permitted  to  file  a  bill  in  this  court  to  prevent  the  partner- 
ship funds  from  being  wasted  by  the  insolvent  partners,  and 
to  obtain  payment  of  a  ratable  portion  of  his  debt  out  of  the 
fund.  Although  any  creditor,  therefore,  may  proceed  at  law 
for  the  recovery  of  his  debt,  unless  a  decree  has  been  obtained 
in  this  court  for  the  benefit  of  all  the  creditors  equally,  or 
the  property  has  been  transferred  to  a  trustee  or  receiver  for 
the  purpose  of  having  such  a  ratable  distribution  thereof,  I 
think  this  court  is  bound  to  carry  into  effect  the  principle  of 
the  statute  by  ti-eating  the  property  of  the  limited  partner- 
ship, after  insolvency,  as  a  trust  fund  for  the  benefit  of  cred- 
itors *  *  *.  Whenever  the  legislature  creates  new  rights 
in  parties,  for  the  protection  and  enforcement  of  which  rights 
the  common  law  affords  no  effectual  remedy,  and  the  statute 
itself  does  not  prescribe  the  mode  in  which  such  rights  are  to 
be  protected,  this  court,  in  the  exercise  of  its  acknowledged 
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jurisdiction,  is  bound  to  give  to  a  party  the  relief  to  which 
he  iQ  equitably  entitled  under  the  statute/' 
.  The  creditors  then,  of  a  limited  partnership,  are  by  statute 
entitled  to  have  their  debts  paid  ratably  out  of  the  property 
of  the  partnership.  So  are  the  creditors  of  a  corporation. 
This  object  may  be  secured  by  the  members  of  the  partner- 
ship by  a  transfer  of  the  property  to  a  trustee,  to  be  ratably 
distributed.  The  officers  of  a  corporation  may  apply  for  a 
dissolution  and  a  consequent  ratable  distribution. 

The  creditor  of  the  limited  partnership  may  apply  to  the 
court  to  restrain  alienations  or  the  giving  of  liens  in  order  to 
give  preferences.  So  may  the  creditors  of  a  corporation.  A 
judgment  creditor  of  a  limited  partnership,  whose  execution 
haa  been  returned  nnsatiBfied,  may  proceed  and  enforce  pay- 
ment  of  his  debt.  But  the  creditor  by  judgment,  of  a  cor- 
poration, whose  execution  has  been  returned,  cannot  obtain 
a  preference,  but  must  proceed  and  dissolve  the  corporation, 
and  thereby  secure  to  all  the  creditors  a  ratal>le  share  of  the 
property.  The  chancellor  says  it  is  because  the  right  to  a 
ratable  share  of  an  insolvent  limited  partnership  is  given  by 
statute,  without  any  means  being  given  by  the  statute  to  en- 
force it,  that  he  afforded  relief  in  Innea  v.  Ltmaing  ;  and  it 
seems  to  me  that  relief  must  be  granted  in  this  case  for  pre- 
cisely the  same  reason. 

There  is  no  mode  pointed  out  by  the  statute  by  which  the 
creditor  at  large  of  an  insolvent  corporation  can  secure  under 
the  statute  his  right  to  a  ratable  portion  of  its  property. 
The  officers  may  secure  it  if  they  wiU.  So  may  the  partners 
of  an  insolvent  partnership.  It  is  optional  with  both  ;  the 
creditor  has  no  means  to  compel  them  to  act ;  and  unless  re- 
lief is  given  by  the  courts  the  creditor  is  helpless,  and  tl» 
light  to  a  jpro  rata  share  declared  by  the  statute  is  a  mere 
illusion. 

The  defendant^'  counsel  says  that  this  case  is  distinguish- 
able from  Innes  v.  Lansing  in  this,  that  the  statute  has  pre- 
scribed a  mode,  in  the  language  of  the  chancellor,  in  which 
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the  rights  are  to  be  protected  in  the  case  of  creditors  of  in- 
solvent corporations  ;  whereas  there  are  none  in  the  case  of  an 
insolvent  Umited  partnership.  I  am  wholly  unable  to  discover 
the  difference.  The  cases  were  parallel^  as  to  all  the  provis- 
ions touching  the  rights  of  creditors  to  secure  their  ratable 
shares  of  the  property  of  the  insolvent  debtors. 

There  is  no  method  prescribed  by  the  statute  by  which  a 
creditor  at  large  of  a  corporation  can  secure  the  right  to  a 
ratable  share  of  its  property  in  case  of  insolvency. 

It  was  not  enough  to  deprive  the  party  of  reUef,  in  the  case 
of  Innes  v.  Lansing^  that  the  giving  of  preferences  and  crea- 
tion of  liens  were  forbidden  and  declared  void.  Nor  is  it 
enough  in  this  case  that  an  injunction  may  issue  to  restrain 
the  doing  of  the  forbidden  acts.  In  stopping  them,  the  party 
is  only  in  part  relieved.  Unless  the  property  passes  into  the 
hands  of  a  receiver,  it  may,  by  delay,  be  lost  or  so  depreci- 
ated as  to  be  practically  valueless. 

On  this  ground,  and  for  these  reasons,  I  think  the  plain- 
tiff was  entitled  to  a  receiver,  and  that  the  part  of  the  order 
appealed  from  which  refuses  a  receiver  should  be  reversed, 
with  $10  costs. 

Order  affirmed. 

[Nbw  Tobk  Gbitbbal  TbbX;  Noyember  4, 1861.    CUrke,  MuUin  and  Bar' 
nardy  Justices.] 
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35  2661 

^^l  The  Boabd  of  Commissioners  of  Excise  for  the  City 

36  266 

^^  1^1  AND  County  of  New  York  vs,  Purdy. 

Where  the  facts  Bubmitted  warraut  it,  the  court  may,  by  Tirtue  of  the  general 
power  which  courts  exercise  over  their  officers,  order  the  plaintiff's  attor- 
ney to  show  his  authority  to  bring  the  suit. 

But  the  court  will  not  exercise  the  power,  so  far  as  to  dismiss  the  suit,  in  an 
action  brought  by  commissioners  of  excise,  for  a  penalty,  under  the  act  to 
suppress  intemperance,  Slc.  in  behalf  of  a  defendant  whose  only  ground  of 
making  the  motion  is  that  no  complaint  was  made  to  the  excise  commis- 
sioners before  the  commencement  of  the  action,  that  the  defendant  had 
violated  the  statute,  and  that  the  commissioners  have  not  authorized  the 
bringing  of  the  suiL    Lbonabd,  J.  dissented. 

The  only  order  the  court  will  grant,  in  such  a  case,  is  an  order  to  stay  the 
proceedings,  until  fiirther  order. 

And  a  seems  that  on  showing  to  the  court  a  state  of  facts  that  would  prevent 
his  collecting  them  of  the  plaintiffs,  the  defendant  may  ask  for  security 
for  costs. 

APPEAL  from  an  order  made  at  a  special  term,  dismissing 
the  complaint,  with  costs  to  te  paid  by  the  plaintiflF's 
attorney,  on  the  ground  that  the  action  had  been  brought 
without  authority.  The  action  was  brought  to  recover  a 
penalty  of  $50,  for  an  alleged  violation  of  the  "Act  to  sup- 
press intemperance,  and  to  regulate  the  sale  of  intoxicating 
liquors,"  passed  April  16,  1857,  (Laws  of  1857,  vol.  2,  ch, 
628,)  in  selling  spirituous  liquors  or  wines,  in  quantities  less 
than  five  gallons,  without  a  license.  The  application  to  dis- 
miss was  made  by  the  defendant,  on  an  affidavit  stating  that 
no  complaint  had  been  made  to  the  excise  commissioners, 
before  the  commencement  of  this  suit,  that  the  defendant 
had  violated  the  statute,  and  showing  that  the  commissioners 
had  not  authorized  the  bringing  of  the  same. 

Sickles  &  Gushing,  for  the  appellants. 

James  M.  Smith,  for  the  respondent. 

Ikgbaham,  p.  J.     The  motion  in  this  case  was  to  dismiss 
tke  complaint  and  direct  the  attorneys  to  pay  the  costs.    The 
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plaintiff'B  attorneys,  if  they  had  any  authority  to  bring  the 
actions,  could  have  shown  it  on  the  motion,  and  there  was 
no  necessity  for  an  alternative  order  that  they  should  pro- 
duce such  authority  or  the  actions  should  be  dismissed. 

The  difficulty  with  me  on  this  appeal  is  as  to  the  right  of 
the  defendant  to  make  the  motion.  In  Thayer  v.  Lewis  and 
others  (4  DeniOy  269)  a  motion  similar  in  all  respects  was 
made,  and  denied  upon  the  express  ground  that  the  defend- 
ants could  not  object  that  the  suit  was  prosecuted  by  a  third 
person,  in  the  name  of  the  overseers  of  the  poor,  without 
their  consent.  That  the  overseers  alone  had  the  right  to 
complain  that  their  names  had  been  improperly  used.  And 
in  the  same  case  it  was  held  that  the  overseers  alone  could 
object  that  they  had  not  neglected  to  prosecute  for  ten  days, 
before  their  names  could  be  used  by  a  third  person.  Bron- 
Bon,  Ch.  J.  says:  "We  think  the  defendant  has  nothing  to 
"do  with  the  matter." 

So  far  as  the  liability  for  costs  would  exist,  the  plaintiffs 
are  alone  interested.  If,  after  notice  to  them  of  bringing 
such  actions,  they  refuse  to  take  measures  to  stop  them,  they 
will  be  liable  for  costs.  In  the  cases  of  The  Ninety-nine 
Plaintiffs  v.  Vanderbilty  (1  Abb.  193,)  the  court  required  the 
attorney  to  exhibit  his  authority.  That  case  was  in  conflict 
with  the  case  in  4  Denio^  but  the  court  say  the  defendant 
cannot  insist  upon  the  exercise  of  the  power  by  the  court  to 
compel  the  production  of  the  attorney's  authority,  but  must 
ask  for  the  exercise  of  the  discretion  of  the  court,  and  sub- 
mit to  the  terms  which  the  court  may  impose.  The  question 
whether  the  defendant  could  make  the  motion,  was  not  dis- 
cussed. In  most,  if  not  all  the  cases  cited,  the  motion  was 
made  by  the  plaintiff  to  stop  the  use  of  his  name  as  plain- 
tiff. This  power  is  not  doubted ;  nor  do  I  doubt  that  the 
court  has  authority,  if  the  facts  submitted  warrant  it,  to  call 
on  the  plaintiff's  attorney  to  show  his  authority,  by  virtue 
of  the  general  power  which  the  court  exercises  over  its  offi- 
cers ;  but  I  do  doubt  whether  the  court  should  exercise  such 
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a  power  in  behalf  of  a  defendant  whose  only  ground  of 
making  the  motion  is^  that  no  complaint  has  been  made  to 
the  board  of  commissioners  of  excise,  previous  to  bringing 
the  action.  If  any  injustice  was  to  be  done  to  the  defendant 
by  the  prosecution,  if  any  rights  were  to  be  violated,  if  any 
property  was  to  be  unjustly  taken  from  him  by  such  act  of 
the  attorney,  the  court  should  interfere,  but  not  otherwise. 
At  any  rate,  under  the  decisions,  no  other  order  should  be 
made  than  to  stay  the  proceedings  until  the  further  order 
of  the  court.  And  the  defendant  might  perhaps  ask  for 
security  for  costs,,  on  showing  to  the  court  a  state  of  facts 
that  would  prevent  his  coUecting  them  of  the  plaintiff. 

Olebke,  J.  concurred. 

Leonabd,  J.  (dissenting.)  A  further  examination  induces 
me  to  adhere  to  the  views  expressed  in  my  opinion  when 
this  motion  was  before  me  at  special  term,  now  reported  in 
22  How.  Pr.  Rep,  312.  The  plaintiff's  attorneys  were  fully 
notified  by  the  moving  papers  that  their  authority  to  com- 
mence this  action  was  disputed.  They  omitted  to  show  any 
retainer,  and  put  themselves  upon  the  ground  that  the  court 
had  no  power  to  require  them  to  do  so.  Under  the  circum- 
stances, it  was  a  confession  that  they  were  without  authority 
from  the  board. 

No  proof  was  offered  that  the  board  had  refused  to  prose- 
cute for  ten  days  after  complaint,  accompanied  with  reason- 
able proof  of  a  breach  of  the  law,  so  that  some  other  party 
had  thereby  acquired  the  right  to  prosecute  in  the  name  of 
the  board,  under  the  provisions  of  the  law. 

The  action  being  strictly  penal,  it  cannot  be  assumed, 
without  evidence,  that  the  right  to  prosecute  has  been  so  ac- 
quired by  any  informer.  Had  there  been  a  complaint  made 
to  the  board,  the  name  of  the  informer  could  then  be  ascer- 
tained, and  it  would  afford  some  security  to  the  party  prose- 
cuted and  to  the  public,  c^ainst  malicious  actions.    If  every 
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one  may  prosecute  in  the  name  of  the  board,  unless  the  board 
choose  to  object,  the  provision  in  respect  to  lajring  the  com- 
plaint before  the  board,  with  reasonable  proof  of  a  violation 
of  the  law,  is  nullified,  and  its  eflfect  abrogated  by  the  con- 
struction of  the  courts.  The  board  have  no  property.  A 
judgment  recovered  against  them  for  costs  will  not  insure 
collection. 

These  reasons,  with  those  adverted  to  by  me  at  special 
term,  confirm  me  in  the  opinion  then  expressed,  that  the  law 
has  imposed  a  condition  with  which  informers  must  comply 
before  they  can  prosecute,  in  the  name  of  the  board,  for  the 
recovery  of  penalties. 

It  may  be  that  the  ends  of  justice  will  be  sufficiently  at- 
tained by  staying  the  plaintiff's  proceedings,  and  I  am  there- 
fore disposed  to  acquiesce  in  the  mpdification  of  the  order 
made  at  special  term,  which  my  brethren  have  thought  proper 
to  adopt. 

It  seemed  to  me  at  special  term  inconsistent,  when  the 
charge  of  prosecuting  these  actions  without  authority  was 
not  denied,  not  to  dismiss  them.  If  they  were  prosecuted 
without  authority,  as  I  think  it  evident  they  were,  then  the 
plaintiffs  could  not  be  held  liable  for  costs,  and  the  attor- 
nejB  stood  confessed  as  the  instigators  of  the  actions,  and  of 
course  justly  liable  for  the  costs. 

Order  modified  so  far  as  to  direct  a  stay  of  proceedings 
until  further  order. 

[New  Yohk  Qbnebai.  Tbbx,  February  8,  1862.     Ingrahamf  Cflerks  and 
Leonard,  Jiuticee.] 


270  OASES  IN  THE  SUPREME  COURT. 


Geobge  Gould  vs.  Charles  Gould. 

A  cause  of  action  for  the  conversion  by  the  defendant  of  funds  intrusted  to 
him  as  an  agent,  for  which  he  has  not  accoonted  to  his  principal,  is  assign- 
able. 

Such  a  cause  of  action  would  survive  to  the  personal  representatives. 

J.  Q.,  the  sister  of  the  defendant,  deposited  funds  with  him,  to  be  invested  for 
her  benefit.  He  invested  them  in  certain  stocks  and  bonds,  which  he  after- 
wards sold,  at  a  profit.  He  pretended  to  invest  the  proceeds  in  the  pur- 
chase of  certain  city  and  rail  road  bonds,  but  instead  of  purchasing  the 
same,  he  was  himself  the  owner  of  such  bonds,  at  the  time,  and  merely 
charged  the  same  to  J.  Q.,  without  her  previous  knowledge  or  assent,  and 
appropriated  the  proceeds  of  the  stocks  and  bonds,  first  sold,  to  his  own 
use.  He  also  overcharged  J.  G.  for  rail  road  bonds,  which  he  claimed  to 
have  purchased  for  her,  ftaudently  retaining  the  amount  of  the  overcharge. 
He  collected  interest  on  the  bonds,  for  which  he  never  accounted ;  and  he 
procured  from  her  a  release,  discharging  him  fh>m  all  liability  to  her  on 
account  of  the  use  of  the  trust  moneys  by  him,  which  was  obtained  by  fraud 
and  concealment,  and  executed  in  ignorance  of  the  facts,  and  of  her  rights ; 
JIddt  on  demurrer,  that  these  facts  showed  an  illegal  appropriation  by  the 
defendant  of  the  funds  intrusted  to  him,  within  the  principle  of  the  case  of 
Conkey  v.  Bond,  (84  Barb,  276 ;)  and  that  the  complaint  stated  a  good 
cause  of  action. 

Held  also  that  the  allegations  in  respect  to  the  release  executed  by  J.  G.  were 
entirely  sufficient  to  avoid  it. 

Where  an  agent  has  duties  to  perform  towards  his  principal,  in  the  nature  of 
a  trust,  he  falls  within  the  suspected  relatiou,  and  the  law  indulges  the  pre- 
sumption of  fraud,  against  a  release  procured  by  him  lh>m  his  principal, 
although  110  fraud  is  visible  to  the  eye  of  the  court. 

One  cannot  act  for  himself  as  vendor,  and  as  agent  for  another,  as  purchaser, 
in  transferring  securities. 

APPEAL  from  a  judgment  rendered  at  a  special  term, 
overruling  a  demuxrer  to  the  complaint.  The  complaint 
alleged  that  some  time  in  or  about  the  year  1850,  Julia  Gould, 
the  sister  of  the  plaintiff  and  of  the  defendant,  deposited 
with  said  defendant,  as  her  trustee,  a  sum  or  sums  of  money 
owned  and  possessed  by  her  at  the  time,  and  which  the  de- 
fendant engaged  to  take  charge  of  as  such  trustee,  and  invest 
on  her  behalf  in  proper  and  safe  securities,  and  account  to 
her  for  the  same  ;  that  said  defendant,  some  time  thereafter, 
invested  said  money,  on  behalf  of  said  Julia  Gould,  in  the 
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stock  of  the  Tonawanda  Rail  Road  Company ;  that  on  ac- 
count of  said  Julia  Gould^  some  time  thereafter,  said  stock 
was  converted  into  thirty-five  shares  of  the  New  York  Cen- 
tral rail  road  stock,  the  par  value  of  each  share  being  ^100, 
and  also  $1400  in  the  bonds  of  said  company ;  that  after- 
wards the  defendant  sold,  on  account  of  said  Julia  Gould, 
said  thirty-five  shares  of  the  New  York  Central  rail  road 
company  stock,  and  said  $1400  of  bonds,  and  realized  there- 
from the  sum  of  five  thousand  one  hundred  and  sixty-six 
dollars,  the  stock  having  been  sold  for  the  sum  of  $110  per 
share,  and  said  bond  or  bonds  for  the  sum  of  $1316 ;  that 
the  defendant  pretends  that  he,  with  the  proceeds  of  said  New 
York  Central  rail  road  stock,  and  bond  or  bonds,  purchased 
for  account  of  said  Julia  Gould,  Alton  city  bonds,  and  a 
Michigan  Southern  Jackson  Branch  bond — the  former  at  the 
rate  of  85  per  cent,  and  the  latter  at  $950,  or  95  per  cent. 
But  the  plaintiff  averred  that  said  investment,  if  made,  was 
made  without  previous  consultation  with  said  Julia  Gould. 
The  plaintiff  further  alleged  that  the  defendant  further  pre- 
tended that  he  exchanged  said  Alton  city  bonds  and  Michi- 
gan Southern  Jackson  Branch  bond,  for  account  of  said  Julia 
Gould,  for  the  Chicago  and  Mississippi  rail  road  bonds.  But 
the  plaintiff  averred  that  said  exchange  of  Alton  city  bonds 
and  the  Michigan  Southern  Jackson  Branch  bond  was  without 
previous  consultation  with  said  Julia  Gould.  That  it  is  not 
true  that  the  defendant  invested  the  proceeds  of  said  New 
York  Central  rail  road  stock  and  bonds  of  said  company  in 
the  purchase,  on  account  of  said  Julia  Gould,  of  Alton  city 
bonds  and  said  Michigan  Southern  Jackson  Branch  bond ; 
but  the  plaintiff  averred  that  the  defendant,  at  the  time  or 
times  of  said  pretended  purchases  or  investments  in  said  Al- 
ton city  bonds  and  Michigan  Southern  Jackson  Branch  bond, 
was  himself  the  holder  or  owner  of  said  bonds,  and  merely 
charged  the  same  to  the  said  Julia  Gould,  without  her  pre- 
vious knowledge  or  assent,  and  appropriated  to  his  own  use 
the  funds  or  proceeds  of  said  New  York  Central  ra^*  r^ad 
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stock  and  said  bonds  of  the  company.  That  the  defendant 
charged,  on  the  26th  of  November,  1853,  to  said  Julia  Gould, 
the  sum  of  $950,  as  paid  by  him  for  the  said  Michigan 
Southern  Bail  Boad  Jackson  Branch  bond,  whereas  the  market 
value  of  the  same  at  the  time  was  only  $800,  and  which 
said  bond  the  plaintiff  averred  was  not  purchased  on  account 
of  said  Julia  Gould,  but  was  the  property  of  the  defendant, 
and  he  appropriated  the  funds  of  said  Julia  Gould  to  his 
own  use,  and  charged  the  said  bond  to  her ;  or,  if  the  same 
was  purchased  by  the  defendant  for  said  Julia  Gould^  the 
same  was  purchased  for  no  other  price  than  that  of  $800 ; 
and  that  the  defendant  had  fraudulently  overcharged  Julia 
Gould  for  said  bond  the  sum  of  $150,  and  had  fraudulently 
retained  that  amount  and  refused  to  credit  her  therewith. 
That  in  the  same  manner  the  defendant  charged,  on  the  1st 
of  March,  1854,  and  seeks  to  charge  to  said  Julia  Gould,  the 
sum  of  $3400,  being  at  zke  rate  of  85  per  cent  for  so  much 
paid  by  him,  on  account  of  said  Julia  Gould,  for  the  Alton 
city  bonds,  being  four  of  $1000  each ;  whereas  the  market 
price  of  the  same  at  the  time  was  only  $2400,  or  60  per 
cent,  and  which  was  the  sum,  if  any,  paid  by  him,  whereby 
the  defendant  had  fraudulently  overcharged  said  Julia  Gould 
the  sum  of  $1000,  and  had  retained  that  amount.  That 
the  defendant  pretends  that  on  the  22d  of  November,  1853, 
he  sold,  for  account  of  said  Julia  Gould,  $1400  of  the  said 
New  York  Central  rail  road  bonds,  hereinbefore  mentioned, 
for  $1316,  being  at  the  rate  of  94  per  cent,  whereas  the 
market  price  of  said  bonds  at  the  time  was  95^  per  cent ; 
and  he  realized  from  said  sale  the  sum  of  $1333.50,  and  has 
thereby  fraudulently  and  unjustly  deprived  her  of  the  sum 
of  said  difference,  being  $17.50,  with  interest.  That  the  de- 
fendant, on  or  about  the  7th  of  April,  1854,  exchanged  with 
the  Chicago  and  Mississippi  Bail  Boad  Company  eight  bonds 
of  the  Michigan  Southern  Bail  Boad  Jackson  Branch  of 
$1000  each,  and  twenty-two  Alton  city  bonds  of  $1000  each, 
which  included  those  hereinbefore  mentioned  as  charged  to 
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said  Julia  Gould,  and  that  he  received  in  exchange  bonds  of 
the  Chicago  and  Mississippi  Bail  Boad  Company,  and  a  bal- 
ance of  $80  in  cash,  and  had  refused  to  account  with  said 
Julia  Gould  or  the  plaintiff  for  the  one-sixth  part,  or  $13.33, 
of  said  sum  so  received,  and  thereby  had  fraudulently  and 
unjustly  withheld  that  amount,  and  n^lected  and  refused 
to  credit  said  Julia  Gould  with  the  same,  and  fraudulently 
concealed  from  her  the  same.  That  the  defendant,  on  or 
about  the  first  day  of  March,  1854,  collected  the  sum  of 
$240,  being  interest  on  $4000  of  the  Alton  city  bonds,  and 
which  sum  was  so  received  for  and  on  behalf  of  said  Julia 
Gould,  but  which  the  defendant  fraudulently  concealed  from 
the  knowledge  of  said  Julia  Gould,  and  for  which  he  has 
never  accounted  to  her  or  the  plaintiff.  That  about  the  29ih 
of  September,  1859,  the  defendant  applied  to  Julia  Gould 
to  exchange  said  $4500  Chicago  and  Mississippi  rail  road 
bonds  for  bonds  of  the  Hannibal  and  St.  Joseph  Bail  Boad 
Company,  of  the  nominal  value  of  $4500,  but  only  of  the 
actual  value  of  60  per  cent ;  and  also,  in  consideration  and 
as  a  condition  of  such  exchange,  required  said  Julia  Gould 
to  release  Mm,  the  said  Charles  Gould,  from  any  and  all  claim 
and  demand,  either  l^al  or  equitable,  growing  in  any  man* 
ner  out  of  the  use  by  said  Charles  Gould  of  the  said  moneys 
of  said  Julia,  or  the  proceeds  thereof,  so  held  by  him  as  her 
trustee  aforesaid.  That  thereupon  said  Julia  Gould  did  r&« 
ceive  from  said  Charles  Gould  bonds  of  the  Hannibal  and 
St.  Joseph  Bail  Boad  Company,  and  did  allow  him  to  retain 
as  his  own,  in  his  own  hands,  the  said  Chicago  and  Missis- 
sippi rail  road  bonds  in  exchange  therefor,  and  did  execute 
the  release,  under  seal,  which  said  Charles  Gould  and  his 
counsel  had  prepared,  and  which  was  of  the  tenor  and  effect 
before  stated.  That  the  defendant  fiuudulentily,  and  by  an 
abuse  of  the  confidence  of  said  Julia  Gould,  and  by  taking 
an  undue  advantage  of  her  situation,  and  by  having  concealed 
from  her  the  fruits  in  relation  to  the  items  which  he  had  over* 
Vol.  XXXVI.  18 
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charged  to  said  Julia  Gould,  or  neglected  to  credit  to  her,  as 
before  stated,  did  obtain  from  her  the  execddtion  and  deli^ry 
of  the  said  release,  the  said  Jiilia  Gould  at  the  time  having 
no  knowledge  of  the  said  several  items,  or  her  claim  arising 
from  the  same,  against  the  defendant.  That  said  release 
contains  false  recitals,  inserted  therein  by  the  defendant,  from 
a  fraudulent  design  of  said  defendant  against  Julia  G^uld, 
and  with  the  falsity  and  design  of  which  said  Julia  Gould 
was  unacquainted  at  the  time  of  the  execution  and  delivery 
of  said  release.  That  the  said  defendant  had  never  rendered 
an  account  to  the  said  Julia  Gould  or  the  plaintiff  of  his 
said  trust,  or  the  transactions  connected  therewith.  That 
Julia  Gould,  on  or  about  the  27th  day  of  April,  1861,  for  a 
valuable  consideration,  assigned  in  writing  to  the  plaintiff 
all  claim  and  demand  which  she  had  against  the  defendant, 
arising  out  of  the  transactions  before  mentioned,  and  that  the 
plaintiff  is  now  the  owner  of  such  claim  and  demand,  and  the 
real  party  in  interest  therein  and  in  this  action.  That  said 
Julia  Gould  and  the  plaintiff  only  discovered  within  the  year 
1860  the  said  items  and  fraud  of  the  defendant,  before  stated. 
The  plaintiff  demanded  judgment  that  the  defendant  account  ^ 
with  him,  as  the  assignee  of  Julia  Gould,  for  the  said  moneys 
80  intrusted  to  the  defendant  by  said  Julia  Gould,  or  received 
by  him  on  her  account,  and  for  the  securities  in  which  the 
same  were  invested ;  and  that,  if  necessary,  it  be  referred  to 
some  proper  person  as  a  referee  to  take  such  account,  and 
that  in  taking  such  account  the  said  several  items  of  over- 
charge and  omissions  of  credit  to  said  Julia  Goidd  might  be 
charged  against  the  defendant,  with  proper  interest  thereon  ; 
and  that  upon  the  coming  in  of  the  report  of  said  referee,  the 
plaintiff  might  have  judgment  against  the  defendant  for  any 
balance  reported  against  him,  and  for  general  relief. 

The  defendant  demurred  to  the  complaint,  and  stated  the 
following  grounds  of  demurrer :  First.  That  said  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Second.  That  the  alleged  cause  of  action  set  forth  in  said 
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complaint  is  not  assignable.    Third.  That  the  plaintiff  is 
not  entitled  to  maintain  the  same  as  assignee. 

Judgment  for  the  plaintiff  on  the  demurrer^  mth  leave  to 
the  defendant  to  answer. 

Wm.  H,  L.  Barnes y  for  the  appellant. 

Mann  d  Bodman^  for  the  plaintiff. 

By  the  Court,  Mason^  J.  There  is  no  doubt  but  that  this 
cause  of  action  is  assignable.  (McKee  v.  Judd,  2  Keman^  ; 
622.  People  v.  Tioga  Common  Pleas,  19  Wend.  73.  Hoyt 
T.  Hiompaon,  1  Sdd.  347.)  There  is  no  doubt  that  such  a 
cause  of  action  would  survive  to  the  personal  representatives,  j 
This^  indeed,  was  admitted  upon  the  argument  by  the  de- 
fendant's counsel ;  and  if  it  be  so.  the  claim  was  certainly 
assignable.  (Zabriskie  v.  Smith,  3  Kernan,  322.  Qmn  v. 
Moore  and  others,  15  N.  Y.  Bep.  432.)  The  complaint  al- 
leges the  deposit  of  funds  in  the  hands  of  the  defendant, 
to  be  invested  by  him,  &c.  for  the  benefit  of  the  plaintiff; 
that  the  defendant  did  invest  in  the  New  York  Central  rail 
road  stocks  and  bonds,  and  afterwards  sold  the  same  and 
realized  therefrom  $5166.  The  allegations  in  folios  5,  6  and 
7  of  the  complaint  show  an  illegal  appropriation  of  these 
funds,  within  the  principle  of  the  case  of  Conkey  v.  Bond, 
(34  Barb.  276.)  If  the  complaint  had  stopped  at  this  point, 
there  is  no  doubt  a  good  cause  of  action  would  have  been 
stated ;  and  I  am  of  opinion  that  what  follows  does  not  take 
it  away.  There  are,  it  seems  to  me  very  clearly,  facts  stated 
in  this  complaint  constituting  a  good  cause  of  action  against 
the  defendant ;  and  the  allegations  in  regard  to  the  release 
executed  by  the  plaintiff  are  entirely  sufficient  Ax>  avoid  it. 
Upon  the  facts  stated  in  the  complaint  the  defendant  cannot 
be  regarded  as  technically  a  trustee,  but  is,  as  the  judge  at 
special  term  held,  an  agent  of  the  plaintiff,  having  duties  to 
perform  towards  the  plaintiff  in  the  nature  of  a  trust,  and 
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where  certainly  he  falls  within  the  suspected  relation.  la 
such  case  the  law  indulges  the  presumption  of  fraud  against 
this  release^  although  it  is  not  visible  to  the  eye  of  the  court. 
The  defendant  could  not  act  in  the  capacity  of  agent  for  the 
plaintiff^  and  vendor  for  himself^  in  transferring  these  bonds, 
&c.  (14  N.  7.  Bep.  85.  20  Barb.  468.)  But  it  is  not 
necessary  to  place  the  case  upon  this  ground ;  for  the  com- 
plaint allies  that  the  release  was  procured  by  fraud,  and 
states  facts  showing  it. 
I  advise  the  affirmance  of  the  judgment  of  the  special  term. 

Judgment  affirmed. 

[Nbw  Yobk  GsarBSAL  Txbx,  Febnuuy  8, 1862.   Leonard,  Mason  and  Clerks, 
JnBticeeJ 


Fbaschisbis  v8.  Henbiques  and  Willet. 

A  vendor  who  has  sold  goods  and  drawn  hills  upon  the  purchaser,  for  the 
price,  can  rescind  the  sale,  and  sne  for  the  value  of  the  goods,  if  he  has 
good  cause  for  doing  so,  notwithstanding  the  hills,  at  the  time  of  the  com- 
mencement of  the  action,  are  ont  of  his  possession,  so  that  he  cannot  then 
surrender  them.  If  he  produces  the  paper  at  the  trial,  and  there  offers 
to  surrender  it,  or  cancel  the  acceptances,  that  is  sufficient.  IsaBAHAX, 
P.  J.  dissented. 

MOTION  for  a  new  trial,  upon  a  case  and  exceptions,  or- 
dered to  be  heard  in  the  first  instance  at  the  general 
term,  the  judgment  being  in  the  meantime  suspended.  The 
complaint  alleged  that  in  August,  1857,  the  plaintiff,  at 
Havana,  in  the  island  of  Cuba,  consigned  to  the  defendant 
Henriques,  at  the  city  of  New  York,  a  quantity  of  cigars  of 
the  value  of  $36,102.18 ;  that  said  cigars  arrived  in  the  port 
of  New  York  prior  to  the  26th  day  of  September,  and  were 
deposited  in  a  public  storehouse,  used  for  the  purpose  of 
storing  goods  prior  to  the  payment  of  duties  thereon,  where 
said  cigars  remained  on  the  26th  day  of  September,  1857. 
That  the  duties  at  the  time  remained  unpaid.    That  on  the 


NEW  YORK— FEBRUARY,  1862.  277 


Frascbieris  v.  Henriqaes. 


Baid  26tli  September  said  property  had  never  been  in  the 
actxud  possession  of  the  defendant  Henriqaes.  That  Hen- 
riqnes  was^  on  the  first  day  of  August,  1857,  insolvent  and 
unable  to  pay  his  debts,  and  has  ever  since  continued  to  be 
insolvent,  which  fact  said  Henriques  fraudulently  concealed 
from  the  plaintiff,  and  represented  to  the  plaintiff  that  he 
was  solvent,  prosperous  and  successful  in  his  business ;  all 
which  representations  were  false,  to  the  knowledge  of  said 
defendant  Henriques,  and  were  made  for  the  purpose  of  pro- 
curing credit  from  the  plaintiff  for  the  property.  That  Hen- 
riques, on  the  26t&  September,  while  so  insolvent,  and  after 
he  had  suspended  payment,  executed  to  the  defendant  Willet 
some  written  transfer  of  said  property,  but  that  there  was  no 
delivery  of  the  property,  and  that  said  writing  was  without 
any  consideration,  and  that  Willet  paid  nothing  whatever  for 
said  property.  The  plaintiff  further  alleged,  that  before  the 
property  was  removed  from  the  public  store,  and  before  the 
duties  or  any  portion  thereof  had  been  paid,  and  before  the 
property  came  into  the  possession  of  either  of  the  defend- 
ants, he  notified  them  severalty  that  he  claimed  the  property, 
and  all  of  it,  and  that  he  would  not  consent  to  the  delivery 
thereof  to  the  defendants,  or  either  of  them,  and  that  he  de- 
manded from  them  the  said  property,  and  the  bills  of  lad- 
ing tiberefor.  That  no  portion  of  said  property  had  ever 
been  paid  for  by  said  defendants,  or  either  of  them,  but  that 
they  had  converted  the  same  to  their  own  use,  and  now  have 
the  proceeds  thereof,  and  refuse  to  deliver  said  property,  or 
the  avails  thereof,  to  the  plaintiff.  Wherefore  the  plaintiff 
demanded  judgment  against  the  defendants  for  the  value  of 
the  property,  viz.  $36,102.18  with  interest,  besides  costs.    ' 

The  defendant  Henriques  put  in  an  answer,  in  which  he 
denied  that  the  plaintiff  made  any  consignment  of  cigars  to 
him,  but  alleged  that  he  purchased  a  bill  of  cigars  of  the 
plaintiff  in  the  month  of  August,  1857,  which  amounted  to 
the  sum  of  $36,102:18,  at  Havana,  and  the  same  were  shipped 
from  there  for  the  defeadant  as  his  property,  and  exclusively 
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at  his  risk  and  expense^  and  the  same  came  to  New  York  on 
or  before  the  first  day  of  September,  1857,  together  with  the 
bill  of  lading,  and  said  cigars  the  defendant  received ;  and 
pursuant  to  the  order  and  direction  of  the  defendant,  and  as 
a  matter  of  convenience  to  him,  the  same  were  by  him  stored 
in  a  public  warehouse  at  the  city  of  New  York,  under  the 
warehousing  system,  as  his  property  and  subject  to  his  order. 
That  immediately  upon  such  storing  he  commenced  to  pay 
duties  and  to  withdraw  them  from  such  warehouse,  and  that 
he  withdrew  about  $14,000  worth  thereof  before  the  26th 
day  of  September,  1857.  He  denied  that  on  the  first  day  of 
August,  1857,  he  was  unable  to  pay  his  debts,  or  that  he  has 
since  continued  to  be  insolvent,  or  that  he  knew  or  believed 
he  was  insolvent  or  unable  to  pay  his  debts,  or  that  he  made 
any  representations  touching  his  circumstances  which  were 
untrue,  or  for  the  purpose  of  obtaining  or  procuring  credit 
from  the  plaintiff  for  said  property.  He  also  denied  that  he 
ever  executed  to  the  defendant  Willet  any  transfer  of  his 
property,  or  any  part  thereof,  but  he  averred  that  on  or  be- 
fore the  26th  day  of  September,  1857,  certain  judgments  had 
been  recovered  against  him  in  the  supreme  court,  amounting 
to  upwards  of  $50,000,  and  executions  had  been  issued  there- 
upon to  the  defendant  Willet,  as  sheriff  of  the  city  and 
county  of  New  York,  for  collection,  and  that  said  Willet 
levied  upon  all  the  cigars  aforesaid  remaining  in  said  public 
warehouse,  as  well  as  all  other  property  of  the  defendant,  by 
virtue  of  such  execution,  and  afterwards  sold  the  same  as 
such  sheriff  by  virtue  of  and  under  such  execution.  He  also 
denied  that  the  plaintiff  ever  attempted  to  claim  such  prop- 
erty, or  that  he  ever  attempted  to  stop  the  same  in  transitUj 
or  that  he  ever  demanded  the  biQ  of  lading  covering  the 
same.  And  he  denied  that  any  portion  of  said  property  had 
ever  been  paid  for  by  the  defendants,  or  either  of  them,  but 
on  the  contrary  thereof,  he  averred  that  payments  had  been 
made  by  him  on  account  thereof.  He  also  denied  that  the  de- 
fendants had  converted  the  cigars  or  any  part  thereof  to  their 
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own  use,  or  that  either  of  them  had  the  proceeds  thereof,  or 
that  ihey  had  had  the  proceeds  thereof  since  the  commence- 
ment of  this  action,  or  any  part  thereof,  but  he  averred  that 
when  the  defendant  Willet  sold  said  cigars  the  proceeds  of 
such  sale  were  applied  by  him  according  to  law,  upon  and  in 
satisfaction  of  such  execution ;  and  he  denied  that  the  de> 
fendants  had  ever  refused  to  deliver  to  the  plaintifb  the  said 
cigars,  or  the  avails  thereof. 

The  defendant  Willet  justified  the  taking  of  the  goods,  as 
sheriff  of  the  city  and  county  of  New  York,  under  and  by 
virtue  of  sundry  executions  issued  upon  judgments  recovered 
against  Henriques ;  the  cigars  being  the  property  of  Hen- 
riques,  at  the  time  they  were  levied  on  and  sold.  On  the 
trial  the  consignment  of  the  cigars  to  the  defendant  Hen- 
riques, by  the  plaintiff,  was  proved.  Also  that  bills  of  ex- 
change were  drawn  by  the  plaintiff,  upon  Henriques,  for  the 
amount  of  the  invoice,  which  were  accepted  by  Henriques^ 
and  were  subsequently  negotiated  by  the  plaintiff,  and  the 
same  were  not  in  his  possession  at  the  commencement  of  the 
suit.  Evidence  was  given  by  the  plaintiff  tending  to  show 
firaud  on  the  part  of  Henriques,  in  obtaining  the  goods,  and 
firaudulent  representations  made  by  him,  as  to  his  condition 
and  circumstances.  The  plaintiff  produced  in  court  the  bills 
of  exchange  drawn  by  him  upon  Henriques,  and  offered  to 
erase  the  acceptance  of  Henriques  on  each  draft.  At  the 
dose  of  the  testimony  the  judge  ordered  the  complaint  to  be 
dismissed,  on  the  ground  that  the  drafts  of  the  plaintiff  on 
Henriques  were  outstanding  at  the  time  of  the  commence- 
ment of  this  action ;  and  that  the  non-'Surrender  thereof  be- 
fore suit  brought  was  a  bar  to  the  maintenance  of  the  action. 

Beebe,  Dean  d  Donohucy  for  the  plaintifil 

CaUaghan  d:  MiUeVy  for  the  defendant  Henriques. 

Braum,  Sail  &  Vanderpod,  for  the  def(nidant  Willet. 
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LsoNARD,  J.  When  it  is  conceded,  ba  it  must  be  on  au- 
ihority,  that  bo  tender  or  offer  to  surrender  the  promissory 
notes  or  other  negotiable  paper  is  necessary  before  the  com- 
menoement  of  an  action  to  recover  the  possession  of  goods 
fraiid«lenily  purchased,  where  the  vendee  only  is  liable  there^ 
en^  and  that  the  production  of  the  paper  at  the  trial  and 
tbere  offering  to  surrender  or  cancel  it  is  sufficient,  it  is  diffi- 
cult to  find  any  sound  reason  in  principle  for  holding  that 
there  is  a  necessity  that  the  vendor  should  have  had  the  pos- 
session, of  the  papeij^  or  the  power  to  surrender  it  at  the  time 
the  action  was  commenced. 

•  The  paper  was  worthless.  The  courts  have  arrived  at  the 
ebnclusion  that  a  tender  of  such  notes  before  action  is  not 
necessary,  and  that  the  production  and  surrender  at  the  trifd  is 
sufficient  to  prevent  any  damage  from  resulting  to  the  vendee. 

If  the  surrender  at  the  trial  is  a  sufficient  protection  where 
^e  Tdndor  had  4heinotes  continuously  from  the  time  the  ven* 
deie  deUveriafl  ihem,  it  is  equally  sufficient,  although  at  some 
period  before  the  trial  they  were  out  of  his  possession. 

•  'The  neg^tialidn  of  the  paper  can  make  no  difference.  The 
technical  rule  requiring  a  tendei*  previous 'to  the  action  is 
abrogated 

The  :principal  question  is,  whether  the  vendee  obtained  the 
goods  by  fraud.  He  is  a  robber  if  he  did,  preying  upon  the 
honest. trader,  and  not  entitled  to  the  benefit  of  any  techni- 
taSL  rules  rendering  it  unnecessarily  difficult  to  commence  or 
maintain  an  action  for  the  recovery  of  property  which  he  has 
BO  Aaudulently  obtained. 

The  vendee  will  prevail,  even  where  he  has  purchased 
fiwutulently,  if  his  notes  be  not  surrendered  at  the  trial 
This  rule  will  shield  him  from  injustice,  and  that  seems  to 
zne  sufficient. 

The  ground  upon  which  the  judge  placed  his  decision,  in 
the  rule  entered  upon  the  trial,  renders  the  examination  of 
other  questions  in  the  case  unnecessary. 

There  should  be  a  new  trial,  with  costs  to  abide  the  event. 
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iHOBAHAMy  P.  J.  (dissenting.)  The  question  argued  by 
the  appellant's  counsel  in  this  case  is,  whether  a  vendor  who 
has  sold  goods  and  taken  the  note  of  the  purchaser  in  pay- 
ment can  rescind  the  sale,  if  at  the  time  of  rescission  the  note 
is  out  of  his  possession,  so  that  he  cannot  then  deliver  it,  or 
whether  a  delivery  at  the  trial  is  sufficient. 

When  the  contract  in  this  case  was  rescinded,  the  vendor 
had  discounted  the  notes  at  a  bank,  and  he  neither  had  nor 
was  entitled  to  have  possession  of  them.  The  judge  at  the 
trial  nonsuited  the  plaintiff,  upon  the  ground  that  the  notes 
had  been  n^otiated  and  were  outstanding  at  the  time  the 
contract  was  rescinded,  and  that  the  surrender  of  them  at  the 
trial  was  not  sufficient.  It  must  now  be  considered  as  set* 
tied  law  that  where  the  vendor  has  the  note  of  the  purchaser 
he  need  not  tender  it  to  the  debtor  when  he  seeks  to  avoid  a 
contract  for  firaud,  but  that  it  is  sufficient  to  produce  it  on 
the  trial  to  be  returned  or  canceled. 

But  where  it  appears  by  the  evidence  that  the  note  is  at 
the  time  of  rescission  out  of  the  possession  of  the  vendor,  and 
in  the  possession  of  a  third  person,  a  different  question  arises. 
It  was  very  clear,  under  such  circumstances,  that  the  vendor 
seeking  to  obtain  back  the  goods  sold  by  him,  could  not  place 
the  purchaser  in  the  condition  he  was  at  the  time  of  the  sale, 
if  he  had  returned  the  goods.  He  would  then  have  returned 
the  property  to  the  vendor,  and  he  would  have  remained  lia- 
ble to  the  bank  where  the  note  was  discounted,  for  the 
amount.  Such  cannot  be  the  rule  of  law  on  this  question.  In 
the  absence  of  any  proof  to  the  contrary,  the  possession  of  the 
note  at  the  giving  of  it,  and  the  possession  at  the  trial,  war- 
rants the  presumption  that  the  note  during  the  time  that  has 
elapsed  since  it  was  given  has  remained  in  the  possession  of 
the  vendor.  That  presumption  is  destroyed,  however,  when 
proof  is  furnished  that  the  note  has  been  passed  for  value  to 
a  third  person,  and  is  at  the  time  outstanding.    The  pur^ 
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chaser,  under  such  circumstances^  could  not  with  safety  re- 
store the  property  and  leave  his  notes  outstanding,  and  the 
vendor  had  no  right,  while  holding  the  proceeds  of  the  notes 
given  for  the  property,  to  demand  also  the  property  itself  and 
leave  to  the  purchaser  the  risk  of  getting  rid  of  his  notes  by 
the  redemption  of  them  from  the  bank  at  a  future  time.  We 
have  been  referred  to  an  opinion  of  the  learned  justice  before 
whom  this  case  was  tried,  which  was  delivered  by  him  in  the 
general  term  in  Pomeroy  v.  Fellows.  This,  at  first,  seems 
to  be  a  contrary  authority  to  the  views  expressed  at  the  trial ; 
but  on  examining  that  opinion  I  do  not  find  that  the  same 
question  arose.  The  evidence  there  was  that  a/t  some  time 
the  notes  had  been  discounted,  and  the  point  was  whether 
proof  that  the  drafts  had  once  been  discounted  destroyed  the 
presumption  of  title  which  arose  from  possession  of  them  at 
the  trial  The  court  held  that  the  possession  of  the  paper 
was  stronger  evidence  of  title  at  the  time  than  could  be  in- 
dulged firom  proof  of  a  previous  discount.  There  does  not 
appear  to  have  been  any  evidence  as  to  where  the  drafts  were 
at  the  time  of  rescinding  the  contract.  The  latter  opinion 
does  not  furnish  any  ground  for  tk^  supposed  contradictions, 
as  suggested  by  the  remarks  of  the  plaintiff's  counsel.  This 
question  was  examined  by  Brown,  J.  in  The  Matteawan  Co. 
V.  Benileyy  (13  Barh.  641.)  He  says :  ^^  These  notes  the 
plaintilBf  got  discounted  at  the  bank  and  appropriated  to  its 
own  use  the  proceeds.  The  notes  were  not  the  property  of 
the  plaintiff  at  the  time  the  action  was  commenced,  but  they 
were  then  in  the  hands  of  the  bank,  where  they  remained  un- 
til they  reached  maturity,"  &c.  When  the  plaintiff  demand- 
ed the  property,  no  tender  was  made  of  money  received  at  the 
time  of  sale,  or  offer  to  restore  the  notes.  The  plaintiff  pro- 
ceeded upon  the  idea  of  a  right  to  affirm  the  contract  so  as  to 
retain  the  money  and  the  proceeds  of  the  notes,  and  disaffirm 
it  so  far  as  to  receive  back  the  value  of  the  property.  This 
could  not  be  done. 
This  rule,  as  applicable  to  an  action  upon  the  original  con- 
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tract,  differs  from  that  in  which  the  party  seeks  to  rescind  a 
contract  performed.  In  the  first  case  the  tender  of  the  note 
need  not  be  made  at  any  time  before  the  trial,  and  if  produced 
might,  in  the  language  of  these  cases,  be  in  season.  But  in 
the  other  class  of  cases  the  seller  must  be  in  a  condition  to 
return  what  he  has  received  when  he  proposes  to  rescind.  If 
he  cannot  do  it,  then,  his  attempted  rescission  fails.  The  case 
of  Nichols  V.  Michael  (23  N.  T.  Rep.  264)  has  also  been 
cited  by  the  appellants.  Selden,  J.  in  that  case  says :  '^  The 
negotiability  of  the  notes  in  this  case  is  of  no  importance  so 
long  as  they  have  not  been  negotiated,  nor  do  I  think  it 
would  effect  the  rule  if  they  had  been,  at  some  period,  out  of 
the  iiands  of  the  plaintiff,  provided  the  possession  and  exclu- 
sive interest  was  in  them  at  the  time  of  the  triaL''  As  an 
expression  of  opinion  from  the  learned  justice,  this  would  be 
entitled  to  great  weight  as  far  as  it  would  be  applicable.  It 
can  hardly  be  considered  as  authority  in  a  case  in  which  he 
says  the  notes  were  not  negotiated,  and  where  it  appears  by 
the  opinion  of  James,  J.  a  surrender  of  the  notes  was  actu- 
ally tendered,  when  the  demand  was  made  Nor  would  it  be 
an  authority  in  the  present  case,  because  in  the  case  cited  the 
evidence  showed  that  the  possession  was  in  the  plaintiff  when 
he  made  the  demand  for  a  return  of  the  property. 

The  judgment  should  be  rendered  on  the  verdict,  with 
costs. 

New  trial  granted. 

[Kbw  York  Guibal  Tm,  Febnuuy  8, 1862.    Ingra!ham^  Leonard  and 
ClmrU,  Jnfticei.] 
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Sherwood  vs.  Babton  and  others. 

Where  a  promiuory  note,  made  by  a  partaienhip  firm  to  one  of  its  membefs, 
for  money  advanced  by  him  to  the  firm,  is  indorsed  by  the  payee  to  another, 
after  maturity,  the  holder  may  maintain  an  action  thereon,  against  the 
makers. 

Such  a  note  may  be  sulject  to  any  set-off  which  the  partnership  has ;  bat  if 
no  such  defense  is  shown,  they  cannot  avail  themselves  of  the  defense  that 
if  the  note  had  remained  the  property  of  the  payee,  his  remedy  would  have 
been  by  another  form  of  action. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  action  was  brought  upon  a  promissory  note, 
by  the  indorsee,  against  the  makers.  The  referee  reported  in 
favor  of  the  defendants. 

By  the  Courts  Ikgraham,  P.  J.  This  action  is  brought 
upon  a  note  made  by  a  firm  to  one  of  its  members,  for  money 
advanced  by  such  partner  to  the  firm.  The  note  was  indorsed 
by  the  payee  to  the  plaintiff.  The  referee  held  that  inas- 
much as  the  payee,  being  one  of  the  partners,  could  not 
maintain  an  action  against  the  firm,  therefore  the  holder 
oould  not  recover  when  it  was  transferred  by  the  payee  ;  ex- 
cept in  the  case  of  a  bona  fide  holder  for  value.  The  referee 
also  found  that  the  plaintiff  took  the  note  aftet  maturity. 
It  is  settled  that  a  partner  cannot  maintain  an  action  against 
the  firm  on  such  a  note.  And  it  is  equally  well  settled  that 
the  holder  may  maintain  an  action,  where  such  a  note  is 
transferred  before  maturity,  for  value.  {Smith  v.  Lt$eher, 
5  Cowen^  688.)  The  only  question  in  this  case,  remaining, 
is  whether  the  holder  may  not  recover  if  the  note  is  taken 
after  maturity.  It  must  be  remembered  that  in  this  case  the 
defense  is  not  to  the  consideration.  The  note  was  given  for 
money  actually  advanced  to  the  firm.  Its  validity  is  not 
questioned.  In  the  hands  of  the  partner  it  was  a  valid 
security  against  the  firm,  for  the  face  of  it,  that  could  at  any 
time  have  been  enforced  by  the  partner,  against  the  finn; 
and  the  only  difficulty  was  as  to  the  remedy  to  which  the 
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partner  must  resort  for  its  collectioii.  He  could  not  znain- 
tain  an  action  at  law,  because  to  do  so  he  would  have  to  sue 
himself  with  the  other  partners,  and  would  have  to  resort  to 
a  court  of  equity  for  relief.  But  still  the  demand  would 
remain  a  valid  claim,  on  his  part,  subject  only  to  be  dimin- 
ished by  indebtedness  on  his  part,  to  the  firm,  if  any  should 
be  found  to  exist.  In  the  case  cited  from  5th  Cowen^  it  was 
shown  that  the  holder  of  the  note  had  knowledge,  before 
taking  it,  that  the  payee  from  whom  he  received  it  had  a 
notice  that  the  payee  was  one  of  the  firm.  This  destroyed 
the  hona  Jldes  of  his  possession,  so  far  as  notice  n^as  neces- 
sary to  do  so.  It  might  have  been  said  that  the  knowledge 
of  this  iact  should  have  put  him  on  his  guard,  and  he  should 
not  have  taken  such  a  note.  But  the  chancellor  says,  ^^as 
the  facts  so  known  did  not  invalidate  the  note,  against  the 
partners,  the  knowledge  of  those  facts  cannot  affect  the  claim 
of  the  plaintiff.''  And  Golden,  senator,  says,  at  page  711, 
^^such  a  note,  in  the  hands  of  one  of  the  firm,  the  world  has 
a  right  to  regard  as  an  evidence  of  a  debt  due  from  the  firm 
to  the  partner  to  whom  it  is  given.  The  indorsee  is  justified 
in  taking  the  note,  although  he  may  know  and  see  upon  its 
face  that  his  indorser  is  one  of  the  firm,  and  when  the  in- 
dorsee brings  the  action  there  are  no  technical  obstacles  to 
his  recovery." 

But  the  claim  of  the  plaintiff  is  only  in  accordance  with 
the  contract.  The  firm  promised  to  pay  a  sum  of  money 
received  by  them  from  their  partner,  to  him,  or  to  the  person 
he  might  order  to  receive  it.  By  the  indorsement  he  ordered 
the  payment  to  be  made  to  the  plaintiff.  So  long  as  the  de- 
fendants have  no  objection  to  the  original  consideration  and 
to  the  validity  of  the  note,  the  transfer  of  it  to  the  plaintiff 
made  the  firm  liable  to  him  for  the  amount  of  it.  It  may 
have  been  subject  to  any  offset  which  the  firm  had,  but  no 
such  defense  was  proved ;  and  in  the  absence  of  such  proof^ 
the  defendants  cannot  avail  themselves  of  the  defense  that 
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if  this  note  had  been  the  property  of  the  payee^  hiB  remedy 
was  by  another  form  of  action. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered ; 
costs  to  abide  the  event. 

[Nbw  Tobk  Gekbral  Tbbk,  Febmary  8, 1862^    Inffraham,  Leonard  and 
Clerke,  Jnsticet.] 


HUBBABD  V8.   ThE  NbW  YoBK  AND  HaBLXM  BaIL  BoAD 

COKPANT. 

A  bond,  iasned  by  a  rail  road  company,  acknowledged  the  receipt  of  $1000 

from ,  and  in  consideration  thereof  the  company  promised  and  agreed 

to  pay  to ,  or  aasigna,  the  smn  of  $1000,  ten  yean  afterdate,  dtc  In 

an  action  upon  the  bond,  the  complaint  aTerred  that  the  corporation  re- 
ceived the  money  from  some  person  unknown  to  the  plaintiff,  and  deliyered 
the  bond  to  such  person  for  the  purpose  and  with  the  intent  that  the  same 
should  be  assignable  and  transferable  by  delivery  from  hand  to  hand ;  that 
before  its  maturity  it  came  lawfrilly  into  the  posseosion  of  the  plaintiff,  for 
value,  and  that  he  was  the  owner  and  holder.  SM,  on  demurrer,  that  the 
complaint  was  sufficient,  and  that  the  action  would  lie,  any  lawfrd  holder 
by  delivery  or  transfer  being  authorized  to  fill  his  own  name  into  the  blank, 
as  the  payee. 

SM,  dUo,  that  bonds  in  that  form  were  not  void  aa  being  in  violation  ol  the 
act  to  restrain  unauthorized  banking ;  inasmuch  as  they  were  payable  ten 
years  after  date,  instead  of  on  demand,  and  therefore  could  not  drculate 
as  money. 

APPEAL  from  a  judgment  at  the  circnit,  renaered  for 
the  plaintiff  on  account  of  the  fiivolousness  of  the  de- 
murrer to  the  complaint. 

C.  W.  Sandfordj  for  the  appellants, 

N.  A.  Cowdreyy  for  the  respondent 

By  the  Court,  Leonard,  J.  The  action  is  upon  two  of 
the  Dover  extension  bonds  of  the  rail  road  company^  dated 
in  1849^  payable  August  1^  1859^  for  $1000  each.    Theso 
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• 

bonds  acknowledge  the  receipt  of  $1000  from y  and 

in  consideration  thereof^  the  rail  road  company  promise  and 

agree  to  pay  to or  assigns  the  snm  of,  &c.    The 

name  of  the  person  from  whom  the  money  was  received,  and 
of  the  payee,  are  left  in  blank. 

The  complaint  avers  that  the  corporation  received  the 
money  from  some  person  unknown  to  the  plaintiff,  and  de- 
livered the  bond  to  such  person  for  the  purpose  and  with  the 
intent  that  the  same  should  be  assignable  and  transferable 
by  delivery  from  hand  to  hand,  without  other  writing ;  that 
before  its  maturity  it  came  lawfully  into  the  possession  of  the 
plaintiff  for  value,  and  that  he  is  the  owner  and  holder.  The 
defendant  demurred  to  the  complaint,  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
On  motion,  at  special  term,  judgment  was  rendered  for  the 
plaintiff,  on  account  of  the  frivolousness  of  the  demurrer,  and 
the  defendants  have  appealed  from  the  judgment. 

The  defendants  insist  that  the  alleged  intent  is  inconsist- 
ent with  the  instrument  itself,  and  cannot  be  the  subject  of 
proof.  There  are-  numerous  authorities  holding  that  the 
bond  of  a  corporation  payable  to  an  individual  or  bearer  is  a 
n^otiable  instrument  The  word  bearer,  in  such  case,  in- 
cludes the  holder,  whoever  he  may  be.  I  am  not  aware, 
however,  of  any  decision  that  an  obligation  payable,  as  these 
are,  to  an  individual  or  his  assigns,  has  been  holden  to  be 
negotiable  by  mere  delivery. 

The  averments  of  the  complaint,  however,  take  the  case 
out  of  any  difficulty  on  that  subject.  These  bonds  were  left 
in  blank,  as  to  the  payee,  intentionally,  so  that  they  might 
be  transferred  by  delivery.  The  intent  is  admitted  by  the 
demurrer.  The  plaintiff,  or  any  other  lawful  holder  by  de- 
livery or  transfer,  may  now  fill  his  own  name  into  the  blank 
as  the  payee.  (Mitchell  v.  Culver ^  7  Cowen^  336.  Boyd  v. 
Broth&rsoUj  10  Wend.  93.  Ex  parte  Kermn,  8  Gowen^  118. 
Qute  V.  Smally  17  Wend.  238,  243.)    The  intent  alleged 
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appears  to  be  in  harmony  with  the  instrament  It  in  no 
manner  contradicts  its  tenor  or  effect 

The  defendants  also  insist  that  if  the  averment  of  intent 
he  true,  then  the  instrument  is  in  violation  of  the  act  to  re- 
strain unauthorized  banking,  and  therefore  void.  This  is  an 
ungracious  objection,  after  the  acknowledgment  of  the  receipt 
of  the  money  contained  in  the  bonds.  It  is,  however,  witii- 
out  any  foundation.  They  are  payable  ten  years  after  date, 
and  cannot  be  circulated  as  money.  Obligations  which  cir- 
culate as  money  are  payable  on  demand. 

The  objections  to  the  complaint  are  nntenable.  I  have 
given  more  attention  to  the  decision  of  this  appeal  than 
the  questions  involved  warrant,  because  the  counsel  for  the 
defense  was  absent  when  the  cause  was  reached  on  the  calen- 
dar, and  it  was  submitted  on  his  points  without  oral  arf- 
gument. 

Judgment  is  affirmed,  with  costs. 

[N9W  ToBK  GivBHAL  Ibbx,  Febnuury  8, 1S62.    Inffraham,  Leonard  and 
CUrke,  Jostloei.] 


Bekkdiot  v8.  Mabtin. 

The  plaintiff  and  defendant  being  owners  of  adjoining  lots,  the  latter  bnflt  a 
wall  upon  his  lot,  along  the  boundary  line  between  them ;  the  same  being 
constructed  for  him  by  D.  and  C.  under  a  written  contract.  The  defendant 
furnished  the  materials  only,  but  employed  no  workmen  and  exercised  no 
control  over  them.  Held  that  the  defendant  was  not  liable  to  the  plaintiff 
for  damages  caused  by  the  blowing  down  of  the  wall,  before  it  was  com- 
pleted ;  the  relation  of  master  and  servant,  or  principal  and  agent,  not  ex- 
isting between  the  dd£»ndant  and  those  by  whom  the  wall  was  ooDstincted. 

APPEAL  from  a  judgment  entered  at  a  special  term.  The 
plaintiff  and  defendant  were  owners  of  contiguous  loti 
of  land.  The  defendant  erected  a  wall  on  his  lot  along  the 
boundary  of  the  plaintiff's  lot.    The  defendant^  by  written 
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agreement^  contracted  with  third  parties  for  the  erection  of 
the  wall.  The  third  parties  were  men  of  good  reputation, 
and  carefiil  workmen.  They  did  the  work  entirely  without 
the  defendant's  interference.  Before  the  wall  was  finished 
it  was  blown  down  during  a  thunder  storm,  and  caused  dam- 
age to  the  plaintiff's  property  on  his  adjoining  lot.  The  de- 
fendant's counsel  moved  for  a  nonsuit,  on  the  ground  that 
the  defendant  was  not  liable,  because  the  work  was  done  by 
independent  contractors,  and  was  not  interfered  with  by  the 
defendant.  There  were  also  exceptions  to  the  judge's  charge 
on  this  same  point.  The  jury,  under  the  judge's  charge, 
found  for  the  plaintiff.  Judgment  was  entered,  and  this  ap- 
peal was  brought,  by  the  defendant. 

•  E,  S,  Van  Winkle  and  W.  B.  Martin^  for  the  appellant. 

W.  W.  Badger,  for  the  respondent. 

Leonabd,  J.  The  relation  of  master  and  servant,  or 
principal  and  agent,  must  exist  between  the  defendant  and 
those  by  whom  the  wall  was  constructed  which  occasioned 
the  injury  complained  of,  or  the  defendant  cannot  be  held 
responsible  in  this  action. 

The  wall  was  constructed  by  contract  between  the  defend- 
ant, who  owned  the  land  upon  which  it  was  built,  and  Davis 
and  Cochran,  builders,  to  be  paid  for  at  certain  fixed  periods 
as  the  wall  advanced,  at  five  cents  per  square  foot  for  part, 
and  at  two  dollars  and  twenty-five  cents  per  thousand  brick 
for  inside  work. 

'  The  defendant  furnished  the  materials  only.  He  employed 
no  workmen,  and  exercised  no  control  over  them.  He  could 
exercise  no  control  over  the  contractors,  as  to  the  conduct 
of  the  work,  or  the  hands  whom  they  should  employ  or  dis- 
charge. He  could  give  no  direction  as  to  the  manner  of 
bracing  or  sustaining  the  wall  while  it  was  in  process  of  con- 

Vol.  XXXVI.  19 
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atmction.  The  workmen  employed  could  not  look  to  the 
defendant  for  payment  of  their  services. 

In  such  case  the  negligence,  if  any,  which  occasioned  the 
injury  of  which  the  plaintiff  complains,  was  not  attributable 
to  the  defendant.  (Pack  v.  The  Mayor  d:c»,  4  Seld.  222. 
Kelly  V.  The  Mayor  <fec.,  1  Kern.  432.) 

The  justice  at  the  circuit  held  this  principle  not  applicable 
to  the  case,  and  directed  the  jury  to  inquire  only  whether  the 
injury  occurred  by  negligence.  This  was  erroneous.  The 
question  whether  the  relation  of  master  and  servant,  or  prin- 
cipal and  agent,  existed  between  the  defendant  and  the  con- 
tractor, should  not  have  been  withdrawn  from  the  jury.  As 
the  evidence  stood,  I  think  the  complaint  should  have  been 
dismissed. 

It  is  proper  to  observe,  that  these  rulings  were  made  at 
the  circuit  for  the  purpose  of  allowing  the  questions  to  be 
brought  before  the  general  term,  as  it  appears  from  the  charge 
of  the  judge. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Clebke,  J. '  As  ihere  was  no  conflict  of  testimony  as  to 
the  relation  between  the  defendant  and  the  builders,  there 
was  nothing  for  the  jury,  on  that  subject ;  and  the  judge  was 
correct  in  assuming  that  duty  himself.  But  I  think  he  erred 
in  giving  the  construction  to  it  which  he  did  give.  I  concur 
therefore  in  the  conclusions  of  the  above  opinion. 

Ingraham,  J.  also  concurred. 

New  trial  granted. 

[Nbw  Tobk  Gbnbbal  Tbbm,  February  8, 1862.  Ingraham,  Leonard  ttsd 
OUrk€f  JiuticeB.J 
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The  American  Exchange  Bank  vs.  Webb  and  Minor. 

A  prorisioD,  io  an  assignment  executed  by  a  debtor  in  trost  for  tbe  benefit  of 
his  creditors,  directing  tbe  payment  of  a  fictitious  demand  to  the  assignor's 
wife,  renders  the  assignment  void,  as  intended  to  hinder  and  delay  creditors. 

Where  a  wife  thus  provided  for  in  an  assignment  made  by  her  husband,  delivered 
a  release  of  her  dower  in  his  real  estate,  upon  condition  that  if  the  assign- 
ment should  be  held  valid  she  should  receive  the  amount  directed  to  be 
paid  to  her  by  the  assignment,  and  if  held  invalid,  that  she  should  have  her 
dower  out  of  the  proceeds,  and  the  plaintiff,  a  creditor,  assented  to  these 
terms,  and  to  a  sale  of  the  property  in  accordance  therewith ;  Hdd  that 
this  did  not  amount  to  a  ratification  of  the  assignment  by  him,  or  estop 
him  f^om  attacking  it  as  fraudulent  and  void,  and  having  the  same  set 
aside.    Clbbkb,  J.  dissented. 

APPEAL  from  a  judgment  ordered  at  a  special  term,  dis- 
missing  the  compSt,  with  costs.  The  action  was 
brought  by  the  plaintiff^  a  judgment  creditor  of  the  defend- 
ant Webb,  to  set  aside  an  assignment  executed  by  him,  of 
his  property  to  the  defendant  Minor,  in  trust  for  the  benefit 
of  creditors. 

Cleaveland  &  Titus^  for  the  appellant. 

D.  jS.  Jaquea^  for  the  respondent  Minor. 

(7.  (7.  Marshy  for  the  respondent  Webb. 

Ingraham,  p.  J.  This  action  was  brought  to  set  aside  a 
voluntary  assignment  made  by  George  Webb  to  Minor,  on 
the  ground  of  fraud.  A  principal  ground  of  fraud  was  a 
provision  for  the  payment  to  the  wife  of  the  assignor  of  a  de- 
mand alleged  to  be  fictitious.  Evidence  was  given  upon  the 
trial  for  the  purpose  of  proving  that  the  husband  received 
the  property  of  the  wife  and  a  part  of  her  separate  estate. 
Afterwards  the  assignee  proceeded  to  sell  the  assigned  prop- 
erty, the  wife  consentiag  to  join  in  the  sale  and  conveyance, 
so  as  to  release  her  dower  and  make  a  perfect  title.  Notice 
of  this  was  given  to  the  plaintifi*,  and  that  the  wife  would 
unite  in  the  sale  if  the  assignee  was  not  interfered  with  in 
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executing  the  trusts  of  the  assignment ;  to  which  the  presi- 
dent replied  that  he  was  in  favor  of  selling  the  assigned 
property  during  the  next  month.  The  judge,  upon  the  trial, 
found  that  the  deed  of  assignment  was  made  by  Webb  with 
the  fraudulent  intent  of  hindering  and  delaying  his  creditors. 
That  the  notice  was  given  to  the  plaintiff  of  the  willingness 
of  Mrs.  Webb  to  join  in  the  sale,  to  which  the  plaintiff,  by 
its  president,  sent  the  answer  referred  to,  and  also  consent- 
ed to  a  stay  of  proceedings,  and,  on  receipt  of  its  share  of 
the  proceeds  of  the  sale,  to  discontinue  this  action ;  but  such 
consent  was  not  given  by  authority  of  the  board.  That  pro- 
ceedings were  taken  by  other  creditors  to  set  aside  the  assign- 
ment, and  that  the  proceeds  of  the  sale  were  then  deposited 
in  the  trust  company.  That  Mrs.  Webb  united  in  such  sale, 
about  June,  1855,  by  executing  the  deed,  but  that  she  had 
not,  in  May,  1855,  determined  to  release  her  dower  if  her 
claim  under  said  assignment  was  to  be  made  a  subject  of  lit- 
igation ;  and  that  the  release  of  dower  was  delivered  under  a 
condition  by  which  she  was  to  be  protected.  The  judge,  at 
special  term,  dismissed  the  complaint.  The  plaintiff  excepted 
to  the  decision  of  the  court. 

For  the  purpose  of  this  appeal,  we  must  consider  the  facts 
as  found  by  the  jud^e  to  be  sustained  by  the  evidence,  viz. 
that  the  assignment  was  made  to  delay  and  hinder  creditors, 
and  therefore  void;  that  Mrs.  Webb  delivered  the  release 
of  dower  upon  condition  that  if  the  assignment  was  held 
valid  she  should  receive  the  amount  provided  for  her  under 
the  assignment,  and  if  invalid,  that  she  should  have  her 
dower  out  of  the  proceeds ;  and  that  the  plaintiff  assented 
to  these  terms,  although  there  is  no  direct  finding  of  this 
character. 

The  defendants  claim  that  these  acts  of  the  president  of 
the  bank  were  a  ratification  of  the  assignment,  and  that 
the  plaintiff  is  estopped  from  now  claiming  that  the  assign- 
ment is  void.  There  can  be  no  doubt  but  that,  independent 
of  thiB  question,  and  with  the  finding  of  the  judge  as  to  the 
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character  of  the  assignment,  the  court  should  have  declared 
the  assignment  void.  We  cannot  look  into  the  evidence,  on 
this  appeal,  to  see  if  the  judge  might  not  have  erred  in  such 
finding.  Even  if  that  question  could  properly  come  before 
us,  the  evidence  is  such  as  to  make  his  finding  conclusive. 
Nor  does  the  relation  which  the  wife  bears  to  this  transaction 
prevent  the  plaintiff  fi*om  objecting  to  the  validity  of  the 
assignment.  It  is  true  that  she  gave  a  release  of  her  interest 
in  the  property,  but  when  she  delivered  it  she  provided  for 
her  protection  by  stipulating  either  for  the  payment  to  her 
of  the  amount  secured  to  her  in  the  assignment,  or  if  that 
should  be  found  to  be  invalid,  then  that  she  should  be  en- 
titled to  her  dower.  Conceding  that  the  plaintiff  agreed  to 
all  these  terms,  and  to  the  sale,  there  was  nothing,  as  be- 
tween the  bank  and  Mrs.  Webb,  which  prevented  it  fix)m 
insisting  on  the  illegality  of  the  assignment.  The  president 
of  the  bank  and  Mrs.  Webb  both  contemplated  that  as  one 
of  the  possibilities,  in  the  settlement  of  the  estate.  They 
both  provided  for  what  should  be  done  if  the  assignment  was 
held  to  be  void.  If  the  plaintiff  can  be  held  responsible  for 
these  acts  of  its  president,  it  could  only  be  to  compel  it  to 
assent,  in  such  an  event,  to  her  being  paid  the  value  of  her 
dower  interest  in  the  assigned  property,  out  of  the  proceeds 
of  the  sale.  Nor  is  the  question  of  the  wife's  right  to  be  paid 
out  of  the  assigned  property,  any  thing  due  her  for  her  sepa^ 
rate  estate,  held  by  the  husband,  involved  in  this  action.  It 
may  be  that  she  has  a  claim  against  the  assignee,  or  against 
the  fund,  in  whosever  hands  it  may  go,  to  have  her  separate 
estate  repaid  to  her ;  but  such  claim  cannot  make  an  assign- 
ment, otherwise  invalid  for  fraud,  operative  in  favor  of  the 
other  preferred  creditors  therein. 

The  cases  referred  to  by  the  judge  at  special  term  were 
principally  cases  in  which  the  right  of  the  purchaser  to  pro- 
tection under  the  sale  was  mainly  in  issue.  If  that  question 
was  involved  here,  the  conclusion  might  be  different  as  to  the 
effect  of  the  acts  of  these  parties.    But  in  this  case  no  such 
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queBtion  arises.  The  sale  may  be  held  valid,  while  the  par- 
ties may  claim  that  the  proceeds  of  the  sale  shall  not  be  dis* 
tributed  according  to  the  provisions  of  a  deed  which  is  held 
to  be  fraudulent.  My  conclusions  are,  that  there  is  nothing 
in  the  acts  of  the  parties  which  prevents  the  plaintiff  from 
attacking  the  good  faith  of  this  assignment ;  and  that  all  the 
parties  in  the  arrangements  for  the  sale  of  the  property  con- 
templated that  the  assignment  might  be  declared  void,  and 
provided,  in  such  a  case,  for  the  protection  of  Mrs.  Webb, 
either  by  payment  to  her  of  her  separate  estate,  which  had 
been  received  by  her  husband,  or  by  securing  to  her  the 
value  of  her  dower  and  the  real  estate  which  she  had 
released. 

I  am  therefore  of  the  opinion  that  the  complaint  should 
not  have  been  dismissed. 

Judgment  reversed  and  a  new  trial  ordered;  costs  to 
abide  the  event. 

Leonabd,  J.  concurred* 

Olebks,  J.  dissented. 

Kew  trial  granted. 

[Nbw  Yobk  Obvbbaii  Tbbm,  February  8, 1862.  Inffraham^  Leonard  and 
OUrke,  JoBticeSv] 
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The  receipt  of  a  bill  or  note  having  time  to  nm,  fl*om  the  party  primarily  lia- 
ble on  a  bill  or  note  then  overdne,  does  not  operate  to  discharge  an  in- 
dorser  on  the  bill  or  note  so  overduei  unless  there  is  an  agreement  express 
or  implied  that  the  new  bill  or  draft  shall  be  in  payment  of  the  former, 
or  extending  the  time  of  payment  in  fiiTor  of  some  party  who  Is  liable 
thereon,  prior  to  such  indorser. 

If  a  new  draft  is  taken,  by  the  holder  of  a  protested  note,  as  collateral  to  such 
note,  this  wiU  not  prevent  him  from  enforcing  payment  of  the  note. 
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And  if  there  is  some  evidence  that  a  draft  was  thos  taken,  the  question  should 
he  submitted  to  the  jury  whether  there  was  an  agreement  to  extend  the  time 
of  payment  on  the  protested  note,  or  whether  the  new  was  giren  and 
received  as  collateral  to  the  old  security. 

• 

THIS  action  was  commenced  against  the  defendant  as  in- 
dorser  of  a  promissory  note  for  1^2060,  made  by  Parmelee 
&  Watts,  of  Des  Moines,  Iowa,  dated  November  11,  1857, 
payable  four  months  after  date,  to  the  order  of  the  defendant, 
and  indorsed  by  him.  The  answer  avers  that  the  plaintiff, 
by  agreement  with  the  makers  of  the  note,  without  the  con- 
sent of  the  defendant,  extended  the  time  of  payment  of  the 
note  in  suit,  by  taking  a  new  acceptance  of  the  makers  for 
the  amount  of  the  old  note,  interest  and  charges,  dated  June 
15,  1858,  payable  sixty  days  after  date.  The  issue  thus 
joined  was  tried  before  Mr.  Justice  Suthbbland  and  a  jury, 
October  18,  1859.  The  facts  appearing  on  the  trial  are  as 
foUows  :  Parmelee  &  Watts,  who  reside  at  Des  Moines, 
Iowa,  had  large  business  transactions  with  the  plaintiff,  and 
were  indebted  to  him.  The  defendant  was  a  banker  at  Des 
Moines,  and  Parmelee  &  Watts  kept  their  current  bank  ac- 
count at  his  bank.  George  T.  Jenkins,  who  had  acted  as 
agent  for  the  plaintiff,  proposed  to  Parmelee  &  Watts  to  get 
a  loan  for  them  of  $3000  on  their  note,  indorsed  by  the  de* 
fendant,  and  accordingly  drew  a  note  for  $3000,  dated  June 
1st,  1857,  payable  six  months  after  date,  to  the  order  of  the 
defendant,  which  Parmelee  &  Watts  signed.  This  note  of 
June  1,  1857,  was  brought  to  the  defendant  by  Jenkins 
"  ready  signed  by  Parmelee  &  Watts,"  with  the  defendant's 
name  as  payee  ;  the  defendant  at  first  declined  to  indorse  it ; 
but  finally,  at  the  urgent  request  of  Jenkins,  indorsed  it. 
The  note  was  negotiated  at  Baltimore,  by  the  plaintiff,  or 
through  him,  at  a  heavy  discount,  the  proceeds  being  only 
$2800.  These  proceeds  were  remitted  to  the  defendant  by 
Jenkins,  and  deposited  by  the  defendant  to  the  credit  of  the 
makers  of  the  note  in  their  bank  account  with  him.  Early 
in  November,  1857,  nearly  a  month  before  this  $3000  note 
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matured^  Jenkiiis  urged  the  defendant  to  make  an  arrange- 
ment to  provide  for  the  payment  of  it ;  the  defendant  at  first 
declined,  but  finally,  on  Jenkins  undertaking  to  get  McGa- 
vie,  Chittenden  &  Co.,  who  were  also  indorsers,  to  pay  $500 
in  cash  on  account,  he  consented  to  pay  $500,  and  indorse 
a  new  note  of  Parmelee  &  Watts  for  the  balance.  Jenkins 
then  got  Parmelee  &  Watts  to  sign  a  new  note,  dated  Novem- 
ber 11,  1857,  for  $2060,  and  interest  at  10  per  cent,  payable 
four  months  after  date,  to  the  order  of  the  defendant.  The 
last  mentioned  note  for  $2060,  dated  November  11,  1857,  is 
the  note  in  suit.  It  was  indorsed  by  the  defendant  and  de- 
livered to  the  plaintifiT.  It  did  not  appear  whether  the  $3000 
note  was  given  up  or  not.  The  note  for  2060  matured  March 
llih-14th,  1858.  On  the  15th  April,  the  plaintiff,  being  the 
holder  of  this  note,  having  paid  and  taken  up  the  same  at 
the  Union  Bank  of  Baltimore,  where  it  had  been  discounted, 
made  out  an  account  against  Parmelee  &  Watts,  charging 
them  with  the  principal  of  the  note,  $2060,  and  interest  to 
date  of  maturity  at  10  per  cent,  protest  fees  and  other  chaises, 
making  a  total  of  $2137.90.  He  then  added  for  three  months' 
additional  interest  at  6  per  cent,  and  2  per  cent  additional, 
making  a  total  of  $2217.53,  and  drew  his  draft  on  Parmelee 
&  Watts  in  these  words : 

«$2217M  Baltimore,  April  mhy  1858. 

Sixty  days  after  date,  pay  to  the  order  of  Taylor  &  Gard- 
ner twenty-two  hundred  and  seventeen  ffi,  dollars,  with  ex- 
change on  Baltimore,  value  received,  acceptance  waived. 

Henry  S.  Taylob. 
To  Messrs.  Parmlee  &  Watts, 

Des  Moines,  Iowa." 

He  sent  this  draft  to  the  drawees  in  a  letter  of  the  same 
date,  in  which  he  says :  ^'  We  have  to-day  succeeded  in  n«- 
gotiating  a  draft  on  you  for  $2217.53,  which  please  accept. 
We  wish  some  arrangement  made  by  which  the  money  will 
be  ready  to  meet  this  draft  at  maturity^  and  hoping  to  hear 
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soon  in  reference  to  it,  I  remain,  &c"  This  draft  was  ac* 
cepted  by  Parmelee  &  Watts  after  the  commencement  of  this 
suit.  The  plaintiff  did  not  communicate  with  the  defendant 
in  reference  to  this  draft,  nor  request  him  to  consent  to  its 
acceptance.  The  defendant  never  did  consent  to  it.  The 
draft  was  shown  to  him  by  Parmelee,  and  the  defendant  re- 
fused to  consent  to  the  acceptances,  or  to  do  any  thing  fur- 
ther. The  old  note  for  $2060  was  retained  by  the  plaintiff, 
and  after  the  negotiation  by  him  of  the  draft  on  Parmelee  & 
Watts,  and  on  the  same  day,  this  action  was  commenced 
against  the  defendant  alone,  as  indorser. 

At  the  close  of  the  evidence,  the  court  decided  and  held  that 
the  case  presented  no  question  of  fact  for  the  jury,  and,  al- 
though requested  by  the  plaintiff's  counsel  so  to  do,  refused 
to  submit  any  question  of  fact  to  the  jury.  To  which  decis- 
ion and  refusal  the  counsel  for.  the  plaintiff  excepted ;  and 
the  court  directed  the  jury  to  find  a  verdict  in  favor  of  the 
defendant.  To  which  direction  the  counsel  for  the  plaintiff 
also  excepted ;  and  thereupon  the  jury,  by  direction  of  the 
court,  found  a  verdict  for  the  defendant,  and  the  plaintiff 
appealed  from  the  judgment. 

ifo^,  Mwrray  dk  SarriSj  for  the  appellant. 

Wm,  A.  Butler^  for  the  respondent. 

By  the  Courts  Leonabd,  J.  The  receipt  of  a  bill  or  note 
having  time  to  run,  from  the  party  primarily  liable  on  a  bill 
or  note  then  overdue,  does  not  operate  to  discharge  an  in- 
dorser on  the  bill  or  note  so  overdue,  unless  there  is  an  agree- 
ment express  or  implied  that  the  new  bill  or  draft  is  in 
payment  of  the  former,  or  extending  the  time  of  payment  in 
favor  of  some  party  who  is  liable  thereon  prior  to  such  in- 
dorser. 

Where  it  has  been  expressly  agreed  that  the  new  note  was 
received  as  collateral  security  to  the  note  overdue^  the  right 
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of  immediate  action  on  the  note  so  overdue  is  not  suspended, 
and  the  indorser  or  surety  is  not  discharged.  {Myers  v. 
Welles  J  5  Hill,  463.  Fellows  v.  Prentiss^  3  DeniOj  512. 
Hart  V.  Hudson^  6  Duer^  294.  Huffman  v.  Hulhert^  13 
Wend,  2115,    McLean  v.  Lafayette  Bank^  3  McLean^  589.) 

In  the  present  case  there  was  no  express  agreement  to  ex- 
tend the  time  of  payment  on  the  note  overdue. 

There  is  some  evidence  that  the  new  draft  was  taken  by 
the  plaintiff  as  collateral  to  the  former  note.  If  this  was  so, 
there  was  nothing  to  prevent  the  plaintiff  from  enforcing  pay- 
ment  of  the  protested  note.  The  question  should  have  been 
submitted  to  the  jury  whether  there  was  an  agreement  to  ex- 
tend the  time  of  payment  on  the  protested  note,  or  whether 
the  new  was  given  and  received  as  collateral  to  the  old  se- 
curity. 

There  must  be  a  new  trial,  with  costs  to  abide  the  event. 

[Nbw  Tobk  GBirBRAL  Tebm,  February  8, 1862.    Ingrdham,  Leonard  and 
CUrke,  JusticeB.] 
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Ketkltas,  receiver  &c.,  vs.  Wilson  and  others. 

A  trust,  in  an  assignment  made  for  the  benefit  of  creditors,  "  to  pay  the  legal 
and  necessary  expenses  of  the  assignees,  with  a  salary  to  each  of  them  at 
the  rate  of  two  thousand  dollars  per  year  while  actually  engaged  in  exe- 
cuting the  trust,  if  that  compensation  do  not  exceed  what  the  laws  of  the 
state  allow  to  executors ;  if  it  should  exceed  that  amount,  then  at  the  rate 
so  prescribed  for  executors,  dtc.,"  does  not  render  the  assignment  illegal,  the 
provision  being  a  limitation,  and  not  an  enlargement,  of  the  legal  claims 
of  the  assignees. 

The  liability  of  bail,  or  sureties,  is  one  eminently  of  a  confidential  character; 
and  the  right  of  debtors,  on  making  an  assignment  for  the  benefit  of  cred- 
itors, to  prefer  any  legal  obligation,  is  undoubted.    Per  Lbohard,  J. 

Hence,  a  trust  requiring  the  assignees,  after  having  satisfied  certain  prior 
trusts,  to  pay  all  persons  who  had  theretofore  become  bail  or  surety  for  the 
assignors  such  sums  as  they  may  have  paid,  and  as  may  be  legally  charge- 
able to  the  assignors  by  reason  of  the  liability  doToMng  on  such  bail  or 
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■iireties ;  or  to  pay  such  sums  as  are  requisite  in  law  for  the  discharge  of 
such  bail  or  surety,  is  not  illegal. 

Yet  where  it  appeared  in  evidence  that  the  assignorsj  though  urgently  pressed 
by  their  creditors  with  suits  to  recover  their  debts,  were  unwilling  to  make 
an  assignment,  but  finally,  at  the  suggestion  of  a  third  party,  and  on  ac- 
count of  the  rough  proceedings  of  creditors,  they  executed  one,  giving  a 
preference  in  favor  of  bail  and  sureties,  for  the  declared  object  of  efibcting 
a  delay  of  several  years  by  the  operation  of  this  clause,  knowing  that  the 
clause  would  produce  that  effect,  and  with  the  intent  of  putting  off  credit- 
ors, and  gaining  time  to  enable  the  assignors  in  the  meantime  to  compro- 
mise with  them  ]  Hdd  that  the  assignment  was  made  to  hinder,  delay  and 
defhiud  creditors,  and  was  void  as  against  them. 

An  insolvent  is  permitted,  by  law,  to  create  a  trust  for  the  payment  of  his 
creditors,  and  to  prefer  any  of  his  legal  liabilities  in  the  order  of  payment ; 
but  it  must  be  made  honestly,  for  the  sole  object  of  providing  for  the  pay- 
ment of  his  debts.  The  debtor  is  expressly  forbidden  to  make  transfers  of 
his  property  to  hinder  or  delay  his  creditora ;  and  every  such  transfer  is  do- 
dared  by  law  to  be  fraudulent  and  void.    Per  Lsohabd,  J. 

r[IS  was  an  appeal  from  a  judgment  entered  upon  the 
report  of  a  referee  dismissing  the  plaintiff's  complaint. 
The  plaintiff  was  appointed  receiver  in  several  supplemental 
proceedings,  and  as  such,  commenced  this  action  to  set  aside 
an  assignment  made  by  L.  0.  Wilson  &  Co.  for  the  alleged 
benefit  of  their  creditors.  This  assignment,  not  under  seal, 
purports  to  assign  all  the  property  of  said  firm,  real  and  per- 
sonal, and  all  its  assets  in  trust  1.  To  sell  the  assigned 
property  and  collect  the  debts.  2.  To  pay  the  legal  and 
necessary  expenses  of  the  said  assignees,  with  a  salary  to 
each  of  them  (two)  at  the  rate  of  $2000  per  year  while  actu- 
ally engaged  in  executing  the  trust,  if  that  compensation  do 
not  exceed  what  the  laws  of  the  state  allow  to  executors  or 
administrators ;  if  it  should  exceed  that  amount,  then  at  the 
rate  so  prescribed  for  executors  and  administrators.  3.  To 
pay  the  bills  or  drafts  drawn  by  L.  0.  Wilson  &  Co.  upon 
and  accepted  by  Bates  &  Wilson  with  interest,  and  other 
lawful  charges  thereon.  4.  "After  having  satisfied  the  pre- 
ceding trusts,"  to  pay  all  persons  who  had  theretofore  become 
bail  or  surety  for  L.  0.  Wilson  &  Co.,  such  sums  as  they  had 
paid  which  were  legally  chargeable  to  L.  0.  Wilson  &  Co., 
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or  to  pay  such  sums  as  should  be  requisite  and  demandable 
in  law  for  the  discharge  of  such  bail  or  surety.  5.  "In  the 
next  place^  after  satisfying  such  preceding  trusts,"  to  pay  all 
other  liabilities  of  the  firm  in  full,  if  possible;  but  if  the 
fund  was  not  sufficient  for  that  purpose,  then  pro  rata. 

As  conclusions  of  law,  the  referee  found  that  the  assign- 
ment was  not  made  with  intent  to  hinder,  delay  or  defraud 
creditors,  and  was  not  fraudulent  or  void  as  against  the  plain- 
tiff or  other  creditors  of  said  firm  of  L.  0.  Wilson  &  Co. 
And  he  reported  that  the  defendants  were  entitled  to  judg- 
ment, and  that  the  complaint  be  dismissed,  with  costs.  From 
the  judgment  entered  upon  this  report,  the  plaintiff  appealed. 

O,  Bainbridge  Smithy  for  the  appellant. 

Wm,  C,  Traphagen,  for  the  respondents. 

By  the  Courts  Leonard,  J.  The  plaintiff  seeks  to  have 
an  assignment  for  the  benefit  of  creditors  declared  fraudulent 
and  void ;  first,  for  the  reason  that  the  provisions  of  the  in- 
strument itself  are  illegal,  and  second,  on  account  of  the 
fraudulent  intent  of  the  assignors,  as  matter  of  fact,  appear- 
ing from  the  parol  evidence  taken  in  the  action. 

There  are  two  provisions  which  the  plaintiffs  allege  to  be 
objectionable :  1st.  A  trust  to  pay  the  legal  and  necessary 
expenses  of  the  assignees,  with  a  salary  to  each  of  them  at 
the  rate  of  two  thousand  dollars  per  year  while  actually  en- 
gaged in  executing  the  trust,  if  that  compensation  do  not 
exceed  what  the  laws  of  the  state  allow  to  executors  or  ad- 
ministrators ;  if  it  should  exceed  that  amount,  then  at  the 
rate  so  prescribed  for  executors  and  administrators.  2d.  The 
fourth  trust,  whereby  the  assignees  are  directed,  after  having 
satisfied  the  preceding  trusts,  to  pay  all  persons  who  had 
theretofore  become  bail  or  surety  for  L.  0.  Wilson  &  Co.  (the 
assignors)  such  sums  as  they  may  have  paid,  and  as  may  be 
legally  chargeable  to  L.  0.  Wilson  &  Co.,  by  reason  of  the 
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liability  devolving  on  such  bail  or  surety,  or  to  pay  such, 
sums  as  are  requisite  in  law  for  the  discharge  of  such  bail  or 
surety. 

The  next  provision  directs  the  payments  of  all  other  cred- 
itors in  full,  if  the  estate  is  sufficient ;  if  not,  then  they  are 
to  be  paid  pro  rata. 

The  referee  has  found  adversely  to  the  plaintiff,  both  as 
to  the  questions  of  law  involved  from  the  provisions  of  the 
assignment,  and  as  to  the  facts  arising  on  the  evidence  of  al*- 
leged  fraud,  not  apparent  from  the  face  of  the  instrument. 
In  this  respect  we  entirely  concur  with  the  referee,  for  the 
reasons  assigned  by  him. 

The  provision  in  respect  to  the  compensation  of  the  as- 
signees is  a  limitation,  and  not  an  enlargement  of  their  legal 
claims.  The  liabiKty  of  bail  or  sureties  is  one  eminently  of 
a  confidential  character,  and  the  right  of  the  assignors  to 
prefer  any  legal  obligation  is  undoubted. 

The  question  of  fact,  arising  from  the  evidence  showing  an 
intent  on  the  part  of  the  assignors  to  hinder  and  delay  cred^ 
itors,  by  the  intervention  of  the  assignment,  and  the  provis- 
ion therein  for  the  payment  and  indemnity  of  persons  who 
have  become  bail  or  surety  for  the  assignors,  gives  rise  to 
very  serious  doubts  as  to  the  bona  fides  of  the  assignment. 
After  a  carefUl  consideration  of  the  evidence,  my  mind  is 
irresistibly  drawn  to  the  conclusion  that  the  intention  of  the 
assignors  was  fraudulent  in  the  respect  indicated.  Neither 
the  assignors  nor  the  assignees  knew  who  were  the  persons 
preferred,  or  the  extent  of  the  liability,  at  the  time  the 
assignment  was  executed ;  nor  had  they  ascertained  at  the 
time  of  the  trial.  The  assignors  were  urgently  pressed  by 
their  creditors  with  suits  to  recover  their  debts,  but  up  to  the 
day  the  assignment  was  executed  they  were  opposed  to  the 
measure.  The  resort  to  an  assignment,  with  the  preference 
in  favor  of  bail  and  sureties,  was  made  at  the  suggestion  of 
a  third  party,  on  account  of  the  rough  urgency  of  creditors, 
for  the  declared  object  of  effecting  a  delay  of  several  years 
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by  the  operation  of  this  clause.  One  of  the  assignors  testi- 
fied that  he  knew  the  assignment  would  produce  such  delaj, 
as  a  matter  of  course^  by  reason  of  the  clause  preferring  the 
bail  and  surety.  The  same  assignor  also  testified  that  he 
made  the  assignment  with  the  intent  of  putting  off  creditors 
and  gaining  time.  He  was  asked  this  question,  viz :  ^^Did 
you  make  the  assignment  in  question  with  the  object  and  in- 
tent of  putting  off  your  creditors  and  gaining  time  to  enable 
you  in  the  meantime  to  compromise  with  them  ?"  to  which 
inquiry  he  answered,  "Yes."  The  witness  afterwards  states, 
on  cross-examination  by  counsel  for  the  assignees,  that  he 
made  the  assignment  under  the  advice  of  counsel,  whose  at- 
tention was  called  to  the  provision  for  bail,  and  who  advised 
that  it  was  right. 

I  think  the  advice  of  counsel  cannot  prevent  the  natural 
effect  of  the  previous  evidence,  that  the  assignment  was  made 
to  prevent  creditors  firom  getting  their  pay  until  they  would 
accept  the  debtor's  terms  of  compromise,  and  not  for  the  sole 
purpose  of  providing  for  the  payment  of  creditors. 

An  insolvent  is  permitted  by  law  to  create  a  trust  for  the 
payment  of  his  creditors,  and  to  prefer  any  of  his  legal  lia- 
bilities in  the  order  of  payment ;  but  it  must  be  made  hon- 
estly,  for  the  sole  object  of  providing  for  the  payment  of  his 
debts.  The  debtor  is  expressly  forbidden  to  make  transfers 
of  his  property  to  hinder  or  delay  his  creditors,  and  every 
such  transfer  is  declared  by  law  to  be  fraudulent  and  void. 
In  opposition  to  these  considerations,  we  have  not  failed  to 
observe  that  the  facts  found  by  a  referee  are  not  to  be  dis- 
turbed where  there  is  any  doubt,  or  where  there  is  a  conflict 
of  evidence.  We  know,  also,  that  courts  are  astute  to  sus- 
tain the  verdicts  of  juries  and  the  reports  of  referees  in  their 
conclusions  of  fact  from  the  evidence. 

In  the  present  case  there  is  no  suspicion  of  any  collusion 
by  the  witness  (one  of  the  assignors)  with  the  creditors,  or  to 
his  entertaining  feelings  or  objects  adverse  to  the  assignees. 
It  appears  to  me  that  there  is  a  plain  confession  by  the  wit* 
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nesB,  who  is  the  principal  of  the  insolvent  firm^  of  an  intent, 
in  executing  the  assignment,  which  the  law  pronounces  fraud- 
ulent. There  is  no  conflict  of  evidence.  The  result  which 
the  assignors  contemplated,  according  to  the  evidence,  has  been 
produced.  At  the  trial  more  than  three  years  had  elapsed, 
and  neither  assignors  or  assignees  were  able  to  state  the  ex- 
tent of  the  liability,  or  the  names  of  the  persons,  embraced 
in  the  provisions  of  the  fourth  preference.  The  assignees 
considered  it  improper  to  pay  the  creditors  in  the  next  class, 
who  constituted  the  greater  number,  and  largest  amount,  be* 
cause  the  extent  of  the  liability  of  the  fund  to  pay  the  claims 
of  bail  and  surety  had  not  been  ascertained.  And  so  the 
fund  must  remain  for  an  indefinite  period — perhaps  twenty 
years — unless  the  creditors  are  willing  to  accept  such  terms 
of  compromise  as  the  debtors  choose  to  o£fer.  A  debtor  has 
no  right,  legal  or  moral,  to  apply  any  coercion  to  his  cred- 
itor. Yet  such  is  the  effect  of  this  provision.  Not  a  dollar 
has  been  paid  to  any  person  for  liability  as  bail  or  surety  for 
the  assignors,  so  far  as  the  evidence  shows  ;  and  none,  per- 
haps, will  ever  be  required.  If  this  result  were  not  accom- 
panied by  the  intent,  clearly  and  unequivocally  proven,  that 
delay  to  creditors  should  ensue  from  the  assignment,  it  would 
pass,  probably,  as  an  honest  transaction,  which,  although 
operating  hardly  upon  the  general  creditors,  must  neverthe- 
less be  upheld. 

I  think  the  referee  erred  in  finding  that  the  assignment 
was  not  made  to  hinder,  delay  or  defraud  creditors,  and  in 
his  conclusion  that  it  was  not  void  as  against  the  plaintiff 
and  other  creditors  of  the  assignors. 

The  judgment  should  be  reversed,  the  report  set  aside  and 
the  case  sent  back  to  the  referee  for  a  new  trial,  with  costs  to 
abide  the  event. 

[Nbw  Tobk  OsKSBiLL  Tbrx,  Febniary  8, 1862.    Ingrahamt  Leonard  and 
CStfrAv,  JosUoes.] 
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A  testator,  by  his  will|  gave  to  his  wife  certain  articles  of  personal  property 
and  one-third  of  the  net  income  of  all  his  real  estate,  after  payment  of  all 
taxes,  assessments  and  interest  due  thereon,  during  her  natural  life.  Upon 
her  death  the  payments  were  to  cease,  and  the  said  one-third  of  the  net 
income  was  to  go  and  be  paid  to  the  heirs  of  the  testator.  The  provisioDs 
were  not  stated  to  be  in  lieu  of  dower.  Held  that  the  widow  was  not  put 
to  her  election. 

THIS  is  an  action  for  the  recovery  and  admeasurement  of 
dower,  and  for  the  recovery  of  mesne  profits.  The  com- 
plaint contains  the  proper  allegations  of  marriage,  seisin,  and 
death  of  the  husband,  describes  the  land,  states  the  mesne 
profits  received  by  the  defendants  and  their  possession,  and 
that  dower  has  not  been  assigned.  The  answer  controverts 
no  allegation  of  the  complaint ;  but  it  sets  up  as  defenses 
that  the  husband  made  a  provision  for  the  plaintiff  in  lieu 
of  dower,  by  his  will,  and  she  accepted  the  same ;  and  also 
that  she  has  released  her  dower.  The  issue  was  tried  at  the 
New  York  circuit.  The  will  was  put  in  evidence.  It  gave 
the  plaintiff,  wife  of  the  testator,  certain  articles  of  personal 
property,  ^^  and  one-third  of  the  net  income  of  aU  the  real 
estate  that  to  me  now  belongs,  or  that  to  me  may  at  the 
time  of  my  decease  belong,  after  all  taxes,  assessments  and 
interests  due  thereon  is  paid :  to  have  and  to  hold  the  said 
net  third  of  the  income  of  said  real  estate  during  her  natural 
lite.  The  proportion  thereof  to  commence  to  be  paid  to  her 
six  months  after  my  decease,  and  to  continue  to  be  paid  to 
her  every  six  months  thereafter,  till  her  decease,  when  the 
same  shall  cease,  and  shall  then  go  and  be  paid  to  my  heirs, 
as  hereinafter  stated.''  A  codicil  was  abo  put  in  evidence,  by 
which  certain  apartments  of  a  dwelling  house  were  appropri- 
ated to  the  personal  use  of  the  plaintiff;  and  a  further  pro- 
vision was  made  for  her  support  during  the  first  six  months 
after  the  testator's  death.  Neither  the  will  nor  the  codicil 
state,  in  any  form,  that  the  provisions  made  for  the  widow 
are  in  lieu  of  dower 
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The  court  decided  that  by  the  true  construction  of  the 
will  the  provisions  in  favor  of  the  plaintiff  were  in  Heu  of 
dower ;  and  on  that  ground  alone  ordered  a  verdict  for  the 
defendants.  The  plantiff  excepted  to  such  decision^  and 
made  a  case  containing  her  exceptions,  and  she  now  applied 
in  the  first  instance  at  the  general  term  for  a  new  trial 

Justus  Palmer  and  Chas.  Tracy j  for  the  plaintiff 

BtiUwell  dk  SuHHUy  for  the  defendants. 

By  the  Court,  Ingbaham,  P.  J.  The  will  of  the  testator 
gives  to  the  plaintiff,  his  wife,  all  his  furniture  and  jewelry, 
and  one*third  of  the  net  income  of  all  his  real  estate,  after 
payment  of  all  taxes,  assessments  and  interest  due  thereon. 
After  the  death  of  the  wife  it  gives  the  residue  of  the  estate  to 
the  children.  No  disposition  is  made  of  the  residue  of  the  in- 
come during  the  life  of  the  widow.  The  codicil  made  no  altern- 
ation in  the  wiU,  but  added  to  it,  by  giving  to  the  wife  oeriam 
rooms  in  one  of  his  houses,  for  her  residence,  and  providing 
for  the  payment  to  her  of  some  money  during  the  first  six 
months  after  his  decease.  The  widow  now  claims  dower,  in 
addition  to  the  devise  under  the  will. 

The  intent  to  deprive  the  widow  of  her  dower  by  a  bequest 
or  devise  in  the  will,  must  be  apparent  from  the  wiU,  (Leuns 
V.  Smithy  5  JSdden,  502 ;)  and  where  there  is  no  direct  ex- 
pression of  the  testator's  intent  to  take  away  dower,  the 
question  is  whether  the  will  contains  any  thing  inconsistent 
with  the  assertion  of  a  right  to  dower.  The  devises  in  the 
will  must  be  so  repugnant  to  the  claim  for  dower  that  they 
cannot  stand  together.  Such  is  the  language  of  Denio,  J. 
in  the  case  last  referred  to.     (See  authorities  there  cited.) 

In  Mills  V.  Mills,  (28  Barb.  454,)  the  same  rule  was  ap* 
pUed ;  and  in  that  case  the  court  held  that  in  no  case  is  a 
person  to  be  put  to  an  election,  unless  it  is  clear  that  the 
provision  of  the  instrument  under  which  he  is  entitled  to  a 
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benefit  would  be  in  some  degree  defeated  by  the  assertion  of 
his  other  right.  In  that  case  the  will  gave  the  wife  one- 
third  during  life,  and  directed  the  residue  to  be  divided 
among  his  children  on  his  youngest  child  coming  of  age ;  and 
the  court  held  the  widow  was  entitled  to  her  dower. 

In  Dodge  v.  Dodge^  (31  Barb.  413,)  certain  property  was 
given  to  the  wife  during  life,  and  an  annuity  in  money  was 
given  her,  charged  upon  certain  other  real  estate,  and  the 
residue  of  the  estate  was  disposed  of  in  separate  parcels  to 
the  children.  The  court  applied  the  same  rule  to  that  case ; 
holding  that  the  intention  of  the  testator  to  give  both  is  pre- 
sumed, unless  the  6ther  provisions  of  the  will  are  such  as  to 
manifest  an  intention  to  put  her  to  an  election.  In  that  case 
the  court  held  that  the  intent  to  deprive  the  widow  of  dower 
was  apparent — was  manifested  by  the  disposition  of  separate 
parcels  of  the  real  estate  to  the  children. 

These  cases,  I  think,  so  fully  establish  the  rule,  in  this  dis- 
trict, to  be  in  conformity  with  the  decision  cited  from  5  Sdden^ 
that  I  deem  it  unnecessary  to  refer  to  any  other  cases. 

The  will  in  this  case  is  not  so  clear,  as  to  any  intention  of 
the  testator,  as  either  of  the  other  cases ;  for  while  in  those 
cases  the  residue  of  the  estate  was  disposed  of  immediately, 
in  the  present  case  no  disposition  is  made  of  the  balance  of 
the  income  after  the  third  is  given  to  the  wife.  The  distri- 
bution to  the  children  is  not  until  after  the  death  of  the  wife, 
and  if  the  widow  is  not  entitled  to  dower,  two-thirds  of  the 
income  is  to  remain  undisposed  oif  until  her  death. 

The  court  upon  the  trial  erred  in  holding  that  the  devise 
in  the  will  was  in  lieu  of  dower ;  and  a  new  trial  must  be 
ordered ;  costs  to  abide  the  event. 

[Nbw  Tobk  Obvbral  Tbbx,  February  8,  1862.  Ingrahamf  Leonard  and 
Clerkef  Justioee.] 
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An  instrament  by  which  the  maker  promises  to  pay  to  the  order  of  another  a 
specified  sum,  at  his  store,  or  in  goods  on  demand,  for  yalue  reoeiTed,  is  a 
negotiable  promissory  note. 

THIS  action  was  brought  by  the  plaintiff  as  the  owner  and 
holder  of  four  several  promissory  notes^  made  and  signed 
by  the  defendant.  The  following  is  a  copy  of  one  of  said 
notes: 

"  $55,  Williamaburgh,  Dec.  20th,  1859. 

Four  months  after  date,  I  promise  to  pay  to  the  order  of 
M.  W.  Wilson,  fifty-five  dollars,  at 'my  store,  No.  134  4th 
street,  (or  in  goods  on  demand,)  value  received. 

(Signed)  M.  W.  Wilson." 

Said  note  being  indorsed  in  blank,  "M.  W.  Wilson''  and 
'^Hosstatter  &  Henssel.''  The  other  notes  bore  the  same 
date,  and  were  in  the  same  form,  but  for  different  amounts, 
and  were  all  indorsed  in  blank  by  M.  W.  Wilson, 

The  complaint  alleged  that  neither  the  plaintiff  nor  any 
other  holder  of  said  notes,  or  any  of  them,  ever  elected  to 
take  payment  thereof  in  goods,  as  provided  therein ;  that  the 
same  are  wholly  due  and  unpaid,  and  that  the  defendant  was 
justly  indebted  to  the  plaintiff  thereon,  in  the  amount  of 
$295,  being  the  aggregate  amount  of  said  four  notes,  together 
with  interest ;  for  which  sum  the  plaintiff  demanded  judg- 
ment. The  defendant  demurred  to  the  complaint,  on  the 
ground  that  it  appeared  on  the  face  thereof  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  After 
argument,  at  special  term,  the  demurrer  was  overruled  with 
costs ;  and  the  defendant  appealed. 

B.  H.  Huntley  J  for  the  appellant. 

La%at<m  dt  Lamed,  for  the  respondent. 
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By  the  Court j  Ingbaham^  P.  J.  The  notes  declared  on 
in  this  action  were  promises  to  pay  the  amounts  therein  men- 
tioned as  dollars  or  in  goods  on  demand.  The  complaint 
merely  gives  copies  of  the  notes,  with  an  averment  that  no 
holder  of  the  notes  had  ever  elected  to  take  payment  in 
goods.  The  defendant  demurred  to  the  complaint,  on  the 
ground  that  there  was  no  cause  of  action  stated  therein. 
The  demurrer  was  overruled.  The  decision  of  the  questions 
arising  on  the  demurrer  depends  upon  the  question  whether 
the  instrument  is  a  promissory  note.  If  it  is,  then  the  com- 
plaint is  sufficient. 

The  essential  requisite  of  a  promissory  note  is,  that  it 
must  be  payable  in  money  absolutely  and  without  any  con- 
tingency. Such  payment  must  be  precise  and  certain.  (Chit, 
on  BilUj  152,  9<A  ed.  Story  on  Prom.  Notes,  §  22.)  So  a 
written  promise  to  pay  the  bearer  a  certain  sum  of  money  in 
goods  is  not  a  valid  promissory  note.  {Story ,  §  17.  7  John. 
^1.  1  Coweny  691.)  If  there  appears  upon  the  face  of  the 
note  any  contingency  which  would  make  it  payable  in  any 
thing  other  than  money,  then  it  does  not  possess  the  negotia- 
Ide  qualities  of  promissory  notes,  and  becomes  a  mere  con-- 
tract.  It  is  an  alternative  agreement  to  pay  a  sum  of  money 
or  do  some  other  act.  In  the  present  case  the  debtor  prom- 
ises to  pay  in  money.  He  has  no  election  to  do  any  thing 
else.  If  the  holder  chooses,  he  may  surrender  the  note  and 
receive  goods ;  but  that  rests  entirely  with  himself,  and  no 
choice  is  left  to  the  debtor. 

Upon  the  argument,  my  impressions  were  adverse  to  the 
sufficiency  of  this  complaint ;  but  a  late  case  in  the  court  of 
appeals  has,  I  think,  established  a  contrary  doctrine.  In 
Hodges  v.  Shuler,  (22  JV^.  T.  Rep,  114,)  it  was  held  that  a 
note  of  a  corporation,  for  a  specific  sum,  with  a  fixed  time 
for  payment,  and  containing  the  condition  that  the  holder 
might  within  a  given  time  surrender  the  note,  and  receive 
stock  in  lieu  thereof,  was  a  promissory  note.  This  was  no 
other  than  a  note  for  money,  or,  in  case  the  holder  elected 
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within  the  time  specified,  to  be  paid  in  stock.  Wright,  J. 
says:  ^'The  instrument  is  a  promissory  note.  It  is  for  the 
nnconditional  payment  of  money,  at  a  specified  time,  to  the 
payee's  order.  It  was  not  optional  with  the  makers  to  pay 
in  money  or  stock,  and  thus  fulfill  thdir  promise  in  either  of 
two  specified  ways:  in  such  case  the  promise  would  have 
been  in  the  alternative.''  And  again,  ^^  although  an  election 
was  given  to  the  promisees  upon  a  surrender  of  the  instru- 
ment to  exchange  it  for  stock,  this  did  not  alter  its  character, 
or  make  the  promise  in  the  alternative,  in  the  sense  in  which 
that  word  is  used  respecting  promises  to  pay." 

Whatever  views  I  might  otherwise  entertain,  of  this  ques- 
tion, I  think  the  decision  last  cited  covers  this  case  and  con- 
trols us  in  the  disposition  of  this  question. 

It  was  said  that  the  averment  that  no  demand  had  been 
made  for  the  goods,  sustained  the  grounds  taken  by  the  de- 
fendant. Upon  that  point  I  have  no  difficulty.  The  answer 
to  it  is,  that  the  averment  is  unnecessary.  The  matter  was 
only  available  as  a  defense  if  the  demand  had  been  made 
aud  complied  with.  Even  if  the  demand  for  goods  has  been 
made,  the  debtor  would  not  have  been  relieved  firom  his  ob- 
ligation to  pay  in  cash,  except  by  delivering  the  goods  de- 
manded. In  case  of  omitting  to  do  so,  the  obligation  to  pay 
remained.  If  he  had  paid,  the  note  would  have  been  sur- 
rendered. 

The  judgment  of  the  special  term  should  be  affirmed, 
with  costs. 

[Nxw  YoBK  Obitxbal  Tbbx,  Febmary  8,  1862.  Ingrdham,  €Urk§  sod 
Ltona^d^  Joitices.] 
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Where  creditors  of  an  insolvent  firm  entered  into  an  agreement  with  the  latter, 
by  which  they  covenanted  that  in  case  the  debtors  would  execute  an  as- 
signment of  their  property  to  S.,  preferring  therein,  as  first  class  creditors, 
an  amount  not  exceeding  $60,000,  and  preferring  the  covenantors  to  the 
amount  of  fifty  cents  on  the  dollar  on  their  several  claims,  they  would  dis- 
charge the  debtors  f^om  all  liability  for  the  balance  of  such  claims ;  and 
such  assignment  was  accordingly  executed ;  Held  that  the  agreement  and 
assignment  were  to  be  construed  as  constituting  parts  of  one  and  the  same 
transaction ;  and  that  the  assignment  was  on  its  face  ftaudulent  and  void. 

An  insolvent  debtor  cannot  do,  by  concealment,  what  he  may  not  do  openly. 
Hence  he  cannot,  by  a  secret  bargain  with  a  portion  of  his  creditors,  com- 
pel them  to  agree  to  his  release  on  condition  of  his  executing  an  assignment 
giving  them  preferences. 

THIS  action  waa  brought  by  the  plaintiff,  as  a  judgment 
creditor  of  Alonzo  Bradner  and  Gabriel  Furman,  to  set 
aside  an  assignment  made  by  them  as  copartners^  and  also 
assignments  made  by  them  individually  to  the  defendant 
Strang;  as  assignee,  in  trust  for  the  benefit  of  creditors,  on 
the  1st  day  of  December,  1854,  on  the  ground  of  fraud.  This 
action  was  commenced  on  the  22d  day  of  December,  1856, 
and  tried  at  the  special  term  of  this  court,  in  New  York,  Oc- 
tober, 1868,  before  Hon.  Josiah  Sutherland,  justice,  who 
found  the  following  facts,  viz  :  That  the  plaintiff,  on  the  29th 
day  of  March,  1855,  recovered  a  judgment  against  Alonzo 
Bradner  and  Gabriel  Furman,  jun.,  for  the  sum  of  $2937.99, 
damages  and  costs,  which  was  duly  docketed  on  that  day  in 
the  clerk's  office  of  the  city  and  county  of  New  York.  That 
an  execution  against  the  property  of  the  defendants  therein 
was  subsequently  issued  on  said  judgment,  to  the  sheriff  of 
the  city  and  county  of  New  York,  where  the  defendants  then 
resided,  which,  before  the  commencement  of  this  action,  was 
returned  wholly  unsatisfied,  and  that  no  part  of  said  judg- 
ment has  since  been  paid.  That  on  the  1st  day  of  January, 
1854,  said  Bradner  and  Furman  formed  a  copartnership  as 
wholesale  dry  goods  merchants  in  the  city  of  New  York,  un- 
der the  firm  name  of  Bradner  &  Furman^  and  carried  on  said 
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business  in  that  city  as  copartners,  until  on  or  about  the 
1st  day  of  December,  1854,  when  they  executed  a  general 
assignment  of  all  their  copartnership  and  individual  property 
to  Peter  0.  Strang,  one  of  the  above  named  defendants,  as 
assignee,  for  the  benefit  of  creditors^  which  said  copartner- 
ship assignment  was  introduced  in  evidence.  This  instru- 
ment was  upon  trust  to  pay,  first,  certain  preferred  creditors 
named  in  schedule  A  annexed  thereto ;  and  second,  ^'  upon 
the  further  trust,  after  fully  satisfying  the  said  debts  and  lia- 
bilities, that  the  said  party  of  the  second  part  shall  and  will, 
out  of  the  remainder  of  the  proceeds  of  the  said  assigned 
property,  pay  to  each  of  the  creditors  of  the  said  parties  of  the 
first  part,  mentioned  in  a  schedule  hereto  annexed,  marked 
B,  and  which  is  to  be  taken  as  a  part  of  this  instrument, 
fifty  per  cent  on  the  amount  of  each  of  their  several  and  sep- 
arate debts,  claims  and  demands  against  the  said  parties  of 
the  first  part."  That  the  said  individual  assignments  were 
of  the  same  tenor  and  effect  as  that  made  by  said  copartner- 
.hip.  That  ae  pUiBtir.  iudgmeot  ™  Lo,»J  on  .u 
indebtedness  of  said  firm  of  Bradner  &  Furman,  which  said 
indebtedness  accrued  prior  to  the  making  of  said  assignments, 
and  prior  to  the  failure  of  the  firm.  That  prior  to  the  16th 
day  of  November,  1854,  and  as  early  as  August  in  that  year, 
said  firm  became  embarrassed  and  failed  in  business,  and 
were  unable  to  pay  their  debts,  and  that  on  that  day  they 
entered  into  an  agreement  with  certain  of  their  creditors^ 
which  was  introduced  and  read  in  evidence  by  the  plaintiff, 
and  was  in  the  words  and  figures  following,  to  wit : 

'^  In  consideration  of  one  dollar  to  each  of  us  in  hand  paid 
by  Bradner  &  Furman,  of  the  city  of  New  York,  the  receipt 
whereof  is  hereby  acknowledged,  we  the  undersigned,  credit- 
ors of  the  said  Bradner  &  Furman,  do  severally,  and  not  the 
one  for  the  other,  covenant,  promise  and  agree  to  and  with 
the  said  Bradner  &  Furman,  that  we  will  accept  and  receive 
from  them  on  or  before  the  1st  day  of  December,  1854,  in  full 
satisfaction  of  their  present  indebtedness  to  us,  (due  or  to 
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grow  due,)  their  own  paper  for  the  amount  of  forty  cents  on 
the  dollar  for  the  several  amounts  due  or  to  grow  due  from 
ihem,  payable  in  six  and  twelve  months,  with  satisfactory  se- 
curity ;  and  their  own  paper  for  ten  cents  on  the  dollar,  pay- 
able in  eighteen  months;  or  in  case  the  said  Bradner  & 
Furman  shall  be  unable  to  do  so,  then  we  covenant,  promise 
and  agree,  to  and  with  them,  that  in  case  they  shall,  on  or  be- 
fore the  1st  day  of  December,  1854,  make  and  deliver  to  Pe- 
ter 0.  Strang  an  assignment  of  all  their  property  then  owned 
by  them,  preferring  in  said  assignment  as  first  class  creditors 
to  amount  not  exceeding  sixty  thousand  dollars,  and  prefer- 
ring us  as  second  class  creditors  therein  to  the  amount  of  fifty 
(50)  cents  on  the  dollar  on  our  several  claims,  that  we  shall 
Imd  will  in  such  case,  on  the  execution  and  delivery  of  such 
assignment,  discharge  them,  the  said  Bradner  &  Furman, 
from  all  liability  for  the  balance  or  remainder  of  our  claims 
against  them/' 

That  this  agreement  was  oflfered  to  the  creditors  for  execu- 
tion by  Bradner  &  Furman  ;  that  it  was  signed  by  the  cred- 
itors, whose  names  are  subscribed  thereto,  at  the  instance 
and  request  of  Bradner  &  Furman ;  and  that  said  Bradner 
is  Furtnan  ratified  and  became  parties  to  said  agreement  by 
accepting  the  same,  and  acting  thereunder.  That  said  as- 
signments, copartnership  and  personal,  were  made  and  exe- 
cuted and  delivered  by  said  Bradner  &  Furman,  and  accepted 
by  said  Strang,  assignee,  under  and  in  pursuance  of  the  said 
agreement  of  November  16th.  That  said  Strang,  as  assignee, 
immediately  entered  upon  the  execution  of  said  assignments, 
and  has  continued  to  act  thereunder  ever  since.  That  he  has 
realized  from  the  assets  $72,377.82.  That  he  has  paid  out 
to  the  first  class  creditors  named  in  said  assignments,  and  in 
fnll  of  their  debts,  the  sum  of  #61,072.42,  and  that  he  now 
holds  in  his  hands,  and  did  at  the  commencement  of  this  suit, 
the  balance  of  proceeds,  to  wit,  the  sum  of  $11,305.40,  which 
is  more  than  sufficient  to  satisfy  the  plaintiff's  claim  herein, 
ismd  also  holds  the  residue  of  the  property.    That  the  debts 
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and  liabilities  of  said  Bradner  &  Funnan,  when  they  failed 
and  made  said  assignments,  amounted  to  about  $194,000. 
That  nearly  the  whole  residue  of  assets  over  and  above  the 
proceeds  already  realized  are  uncollectible  and  wholly  worth- 
less ;  and  that  said  assignee  has  realized  to  nearly  the  full 
extent  from  said  assets.  That  the  creditors  preferred  in  the 
second  class,  or  schedule  B,  are  the  same  creditors  who  signed 
said  agreement,  and  no  others.  That  plaintiff  did  not  sign  it 
That  his  claim  is  not  preferred  in  the  first  or  second  class, 
but  that  he  falls  in  the  third  class.  That  said  assignments 
and  agreement  constitute  parts  of  one  and  the  same  transac- 
tion. That  nothing  has  been  paid  under  said  assignments  to 
the  second  class  creditors,  and  that  most  if  not  all  of  said 
second  class  debts  were  purchased  after  the  assignments,  by 
fiiends  or  relatives  of  the  assignors,  or  one  of  them,  at  rates 
from  ten  to  thirty  cents  on  a  dollar.  That  before  the  com- 
mencement of  this  suit  Alonzo  Bradner  departed  this  life, 
leaving  Gabriel  Furman  him  surviving,  in  said  copartnership. 
That  there  was  due  the  plaintiff,  on  said  judgment  recovered 
by  him  against  said  Bradner  &  Furman,  the  sum  of  $2937.99, 
with  interest  thereon  from  the  29th  day  of  March,  1855. 
That  this  action  was  commenced  on  the  22d  day  of  Decem- 
ber, 1856. 

From  the  foregoing  facts  the  justice  found  the  following 
conclusions  of  law  :  First.  That  the  said  assignments,  and 
each  of  them,  and  said  agreement  of  November  16th,  were 
and  are  fraudulent  and  void  as  to  the  plaintiff  and  his  said 
judgment.  Second.  That  the  plaintiff  is  entitled  to  pay- 
ment of  his  judgment,  and  interest  thereon  from  March  29th, 
1855,  with  costs,  out  of  the  said  trust  fund  in  the  hands  of 
the  defendant  Strang,  as  assignee,  at  the  date  of  the  com- 
mencement of  this  suit,  or  that  may.  since  have  come  into  his 
hands.  He  accordingly  directed  judgment  for  the  plaintiff 
against  the  defendants,  that  said  assignments,  and  each  and 
all  of  them,  and  the  said  agreement  of  November  16th,  1854, 
be  declared  to  be  and  to  have  been  fraudulent  and  void,  and 
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of  no  effect  whatever  as  to  the  plaintiff  and  his  said  judgment. 
That  said  assignments  and  agreement  be  set  aside  and  annul- 
led as  to  the  plaintiff  and  his  said  judgment ;  and  that  the 
defendant  Peter  0.  Strang  pay  the  plaintiff  said  judgment, 
with  interest  thereon  from  29th  March,  1855,  with  costs,  out 
of  the  trust  fund. 

The  following  reasons  were  given  by  the  justice  for  his  de- 
cision, at  the  special  term. 

Sutherland,  J.  ^^I  think  the  assignments  made,  or  pur- 
porting to  have  been  made,  for  the  benefit  of  their  creditors, 
by  Bradner  &  Furman,  on  the  1st  day  of  December,  1854, 
must  be  construed  in  connection  with  the  previous  agreement 
of  the  16th  of  November,  between  them  and  certain  of  their 
creditors,  and  that  in  deciding  the  question  whether  the  as- 
signments were  and  are  fraudulent  and  void  as  to  the  plain- 
tiff, on  their  face,  the  agreement  and  the  assignments  must 
be  looked  upon  as  constituting  one  transaction  or  instrument. 
The  assignment  of  the  partnership  property  contains  a  reci- 
tal in  these  words  :  "  Whereas,  the  said  parties  of  the  first 
part  are  copartners  in  trade  in  the  city  of  New  York,  under 
the  firm  of  Bradner  &  Furman,  and  are  at  present  unable  to 
pay  their  debts,  and  have  agreed  to  assign  the  property 
hereinafter  referred  to  for  the  benefit  of  their  creditors,  in  the 
manner  hereinafter  mentioned,*'  The  complaint  alleges  that 
the  assignment  which  Bradner  &  Furman  respectively  made 
of  their  individual  property  contained  similar  provisions  to 
those  contained  in  the  assignment  of  their  partnership  prop- 
erty, and  was  made  for  a  like  purpose,  and  pursuant  to  the 
agreement  of  the  16th  of  November  previous.  This  all^a- 
tion  is  not  denied  by  the  answer  of  the  defendants,  but  is 
substantially  admitted  by  it.  By  the  agreement  of  the  16th 
of  November,  the  creditors  who  executed  it  covenanted  to 
and  with  Bradner  &  Furman,  that  in  case  they  should,  on 
or  before  the  Ist  day  of  December,  1854,  execute  to  Peter  O. 
Strang  an  assignment  of  all  their  property,  preferring  in  said 
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assignment  as  first  class  creditors,  an  amount  not  exceeding 
$60,000,  and  preferring  them  (the  creditors  who  executed  the 
assignment)  to  the  amount  of  fifty  cents  on  the  dollar  on  their 
several  claims,  they  would  in  such  case,  on  the  execution  and 
delivery  of  such  assignment,  discharge  them,  the  said  Brad- 
ner  &  Furman,  from  all  liability  for  the  balance  of  their 
claims.  The  assignments  were  made  to  Peter  0.  Strang  on 
the  1st  day  of  December,  1854.  By  the  assignment  of  the 
partnership  property,  certain  crditors,  representing  about 
$53,000  of  the  debts,  were  first  to  be  paid  in  full ;  the  sixty 
creditors  who  signed  the  agreement  of  the  16th  of  November, 
representing  about  $93,000  of  the  debts,  were  next  to  be 
paid  50  per  cent,  and  then,  if  there  was  any  thing  left,  it  was 
to  be  applied  in  equal  proportions,  and  without  preference, 
towards  the  payment  of  all  other  partnership  debts. 

It  is  apparent  that  the  assignments  were,  in  fact,  made  in 
pursuance  of  the  agreement  of  the  16th  of  November,  and 
that  they  should  be  construed  together,  and  should  be  looked 
upon  as  constituting  one  instrument,  for  the  purpose  of  see- 
ing whether  the  law,  on  the  face  of  the  instruments  them- 
selves, pronounces  the  transaction  illegal,  and  fraudulent  and 
void,  as  to  the  plaintiff  and  other  creditors  who  were  not  pre- 
ferred, and  who  declined  signing  the  agreement  of  the  16th 
of  November. 

Strang,  the  assignee,  has  realized  from  the  assigned  prop- 
erty $72,377.82,  and  that  is  all  that  probably  ever  will  be 
realized.  The  preferred  debts  of  the  first  class,  amounting, 
with  interest  thereon,  to  $61,072.42,  have  been  paid  by  the 
assignee.  The  rest  of  the  property,  and  of  its  proceeds,  are 
in  the  hands  of  the  assignee.  The  effect  of  the  transaction, 
if  carried  out,  would  be  wholly  to  deprive  the  plaintiff  and 
other  creditors  who  did  not  sign  the  agreement,  and  who  were 
first  in  the  third  class,  of  any  share  or  portion  of  the  assigned 
property,  or  of  its  proceeds.  By  the  agreement  of  the  16th 
of  November,  the  creditors  who  signed  it,  in  the  fii'st  place, 
severally  covenanted  to  and  with  Bradner  &  Furman,  in  con^ 
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sideration  of  one  dollar  to  each  of  them  paid  by  Bradner  dk 
FurmaUy  that  they  would  discharge  their  debts  on  receiving, 
on  or  before  the  1st  day  of  December,  1854,  forty  cents  on 
the  dollar  in  securities,  and  the  notes  of  Bradner  &  Furman 
for  ten  cents  on  the  dollar.  The  creditors  then  further  cov- 
enant, ^^  in  case  the  said  Bradner  &  Furman  shall  be  unable 
to  do  so,"  (that  is,  effect  the  compromise,)  upon  the  execu- 
tion of  the  assignment  to  Strang,  putting  them  in  the  second 
class  for  fifty  per  cent  of  their  debts,  to  release  the  balance, 
as  above  and  more  at  large  substantially  set  forth. 

The  acceptance  of  the  agreement  by  Bradner  &  Furman, 
although  it  does  not  appear  to  have  been  signed  by  them, 
was  in  effect  a  promise  or  covenant  on  their  part,  in  case  they 
made  an  assignment,  to  make  it  to  Strang,  and  to  put  the 
creditors  who  had  signed  it  in  the  second  class,  and  to  prefer 
them  over  those  in  the  third  class,  to  the  amount  of  fifty  cents 
on  the  dollar.  It  is  apparent  from  the  papers  and  from  the 
whole  transaction  that  the  consideration  which  induced  this 
preference  was  not  any  supposed  equitable  nature  of  the 
claims  of  these  creditors,  or  any  sense  of  a  moral  or  honora- 
ble obligation,  but  was  the  covenant  on  the  part  of  these 
creditors  to  release  the  balance  of  their  claims.  By  this 
transaction  these  creditors  purchased,  and  Bradner  &  Far- 
man  sold  to  them,  their  position  in  the  assignment,  and  the 
chance  of  getting  fifty  per  cent,  or  at  least  something  on  their 
debts.  Surely,  the  absolute  release  of  their  future  acquisi- 
tions from  nearly  $50,000  of  debt  was  an  important  couBid- 
eration  for  the  assignors.  Surely,  if  by  this  arrangement,  or 
transaction,  the  assignors  secured  or  reserved  to  themBelves 
the  absolute  right  to  this  release,  they  secured  or  reserved  an 
important  benefit  for  themselves.  The  manifest  intent  of 
Bradner  &  Furman  was  to  coerce  all  of  their  creditors  into 
the  terms  of  the  compromise  provided  for  in  the  agreement  of 
the  16th  of  November. 

It  would  appear  from  the  instrument  itself,  and  I  think  it 
appears  from  the  pleadings  and  the  evidence  in  this  case  out- 
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side  of  the  instrument,  that  the  compromise  was  first  offered 
to  the  creditors,  and  not  proposed  by  them.  The  agreement 
purports  to  have  been  executed  in  consideration  of  one  dollar 
paid  by  Bradner  &  Furman.  By  presenting  this  instrument 
to  the  creditor,  Bradner  &  Furman  in  effect  said  to  him, 
"  Sign  this,  and  you  will  get  half  your  debt ;  but  if  you  do 
not  sign  it,  you  will  of  course  fall  into  the  third  class  and  get 
nothing/'  It  is  plain  to  me,  from  the  transaction  as  shown 
by  the  papers,  that  Bradner  &  Furman  wished  to  avoid  mak- 
ing an  assignment  by  making  the  proposed  compromise  with 
all  their  creditors.  Not  being  able  to  get  all,  except  those 
whom  they  intended  to  pay  in  full,  to  sign  it,  they  made  the 
assignment. 

It  appears  from  evidence  in  this  case,  that  notwithstand- 
ing the  assigmnent,  the  assignee  has  never  paid  any  thing  to 
the  second  class  creditors,  and  that  most,  if  not  all,  of  their 
claims  after  the  assignments  were  purchased  by  friends  or 
relatives  of  the  assignors,  or  of  one  of  them,  at  rates  from  ten 
to  fifty  cents  on  the  dollar. 

My  conclusion  is,  that  the  assignment  to  Strang,  when 
viewed  in  connection  with  the  previous  agreement  of  the  16th 
of  November,  on  its  face  is  fraudulent  and  void  as  to  the 
plaintiff,  and  must  be  declared  to  be  so,  upon  two  grounds : 
Ist.  Upon  the  ground  that  the  assignors  thereby  intended  to 
reserve  or  secure  for  themselves  a  benefit.  2d.  Upon  the 
ground  that  the  whole  proceeding,  viewed  as  one  transaction, 
was^n  attempt  to  coerce  the  creditors  to  enter  into  compro- 
misa  I  think  this  case  comes  fairly  within  the  principle 
decided  in  Hyalop  v.  Clarke^  (14  John.  458 ;)  Wakeman  v. 
Orover,  (4  Paige,  23 ;  S.  C,  il  Wend.  187 ;)  Armstrong 
V.  Byrne,  (1  Edw.  Ch.  79;)  Lentilhon  v.  Moffat,  {Id.  451;) 
and  Mills  v.  Levy,  (2  id.  183.) 

An  insolvent  has  a  right  to  make  an  assignment  for  the 
benefit  of  his  creditors,  with  preferences.  In  this  case  Brad- 
ner &  Furman  had  a  right  to  prefer  the  second  class  creditors 
to  the  third,  but  they- had  no  right  to  enter  into  a  bargain 
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with  the  second  class  to  give  fhem  such  preference,  and  carry 
it  out  under  color  of  an  assignment  for  the  benefit  of  their 
creditors,  for  their  own  benefit,  to  the  injury  of  the  plaintiflf 
and  other  creditors  not  parties  to  the  bargain.  The  plain- 
tiff is  entitled  to  a  judgment  declaring  the  assignment  and 
the  whole  transaction  void,  as  to  him  and  other  creditors  who 
were  not  preferred,  and  did  not  sign  the  agreement  of  the 
16th  of  November ;  and  that  he  is  entitled  to  be  paid  the 
amount  of  his  judgment,  with  interest  thereon,  and  the  costs 
of  this  action,  out  of  the  assigned  property,  or  the  proceeds 
thereof,  remaining  in  the  hands  of  the  assignee  after  the  pay- 
ment of  the  first  class  creditors  in  full,  at  the  time  of  the 
commencement  of  this  action. 

It  appearing,  by  answer  of  the  defendants,  that  there  re- 
mained in  the  hands  of  the  assignee,  after  having  paid  the 
creditors  of  the  first  class  in  full,  of  the  proceeds  of  the 
assigned  property,  more  than  sufficient  to  pay  the  plaintiff's 
claim,  with  costs,  my  impression  is,  that  the  assignee  should 
be  directed  to  pay  the  same  out  of  such  funds,  without  any 
reference  to  take  an  account  of  the  assigned  property,  and 
the  proceeds  thereof.  This  question,  and  all  other  questions, 
is  reserved,  however,  until  the  settlement  of  the  decree,  which 
must  be  settled  on  two  days'  notice. 

As  this  action  is  for  the  benefit  of  the  plaintiff  alone,  as 
a  judgment  and  execution  creditor,  and  not  for  the  benefit 
of  himself  and  other  creditors  in  the  like  situation,  if  the 
assignee  has  sufficient  of  the  trust  funds  in  his  hands  to-pay 
the  plaintiff's  claim,  after  having  paid  the  first  class  creditors 
in  full,  I  see  no  necessity  either  for  a  receiver  or  for  a  refer- 
ence to  take  an  account." 

From  the  judgment  entered  at  the  special  term,  the  defend- 
ants appealed. 

John  S.  JennesSy  for  the  appellants. 
J.  S.  TorrancCy  for  the  respondents. 
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By  the  Court,  Ingraham,  T.  J.  The  justice  who  tried 
this  case  has  found  that  the  assignments  and  agreement  are 
one,  constituting  parts  of  one  and  the  same  transaction.  That 
the  creditors  named  in  the  second  class  are  the  same  who 
signed  the  agreement,  and  no  others  are  included  therein. 
And  that  in  consequence  of  the  terms  contained  in  the  agree- 
ment, the  assignments  are  void. 

It  was  conceded  on  the  argument,  as  the  law  of  this  state, 
that  an  assignment  containing  on  its  face  a  provision  for  the 
release  of  the  debtor  by  the  creditors  who  are  preferred,  is 
void.  I  see  no  difference  in  the  application  of  this  rule  to  a 
case  where,  by  a  secret  agreement,  the  same  condition  is  im- 
posed upon  a  creditor.  It  would  not  be  a  creditable  admin- 
istration of  justice  to  hold  that  an  insolvent  debtor  may  do 
by  concealment  what  he  may  not  do  openly,  and  that  he  may, 
by  a  separate  agreement  which  he  conceals,  compel  his  cred- 
itors to  agree  to  his  release  on  condition  of  his  executing  the 
assignment,  which  he  could  not  do  if  the  same  agreement 
was  inserted  in  the  assignment. 

The  finding  of  the  judge,  therefore,  that  these  two  instru- 
ments are  but  one  transaction,  is  conclusive  as  to  this  ques- 
tion. If  they  were  but  one  transaction,  then  the  assignment 
and  the  agreement  to  release  are  to  be  construed  in  the  same 
way  as  if  the  agreement  was  incorporated  in  the  other  in- 
strument. 

The  cases  referred  to  by  the  counsel  for  the  appellant  are 
cases  referring  to  the  issuing  of  attachments,  which  hold  that 
a  mere  threat  to  make  an  assignment  if  the  creditor  sues  or 
does  some  other  act,  are  not  sufficient  to  warrant  the  issuing 
of  an  attachment,  but  they  cannot  be  used  to  sustain  the 
doctrine  that  a  debtor  may,  by  a  secret  agreement  with  cred- 
itors to  release  him  if  they  are  preferred,  sustain  an  assign- 
ment giving  such  preferences. . 

The  question  put  to  the  witness  Furman  was  properly 
excluded.  It  asked  not  only  for  his  own  intent,  but  also 
for  that  of  his  partners.     Had  his  own  intent^  merely,  been 
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the  Bubject  of  inquiry  it  would  have  been  admissible^  under 
the  decision  in  Seymour  v.  WilsoUy  (14  N,  T.  Rep.  567,)  but 
he  could  not  testify  as  to  the  intent  of  his  partners.  Even 
if  admissible,  it  would  be  immaterial,  because  the  facts  here, 
of  themselves,  render  the  assignments  void,  irrespective  of 
the  intent  of  the  parties. 

The  judgment  should  be  affirmed. 

[New  Tobk  General  Terx,  Febmaiy  8, 1S62.    Ingrakamf  Leonard  and 
^    Gierke^  JusticeB.] 


Gakb  and  others  vs.  Frank  and  others. 

The  mle  as  to  contracts  is  that  the  lex  loei  coiUraetus  goyerns,  as  to  the  na- 
ture, validity,  constr action  and  effect  of  the  contract,  and  the  lezfori  as  to 
the  remedy. 

The  application  of  this  mle  will  dispose  of  any  defense  arising  upon  a  statute 
of  limitations  of  a  foreign  state,  where  such  statute  only  prohibits  the  bring- 
ing of  an  action  after  the  time  limited,  in  such  state.  The  statute  haa  no 
effect  out  of  the  state,  and  is  not  violated  by  bringing  an  action  in  another 
state  or  country. 

Where  the  judge  found  that  the  defendant  passed  through  this  state  more 
than  six  years  before  commencement  of  the  action,  but  was  only  here  tem- 
porarily, and  that  all  the  defendants  had  resided  in  Pennsylvania  since  the 
cause  of  action  accrued ;  Held  that  the  action  was  not  barred  by  our  stat- 
ute of  limitations. 

If  the  debtor  comes  into  this  state  before  process  is  served  on  him,  and  he 
leaves  the  state,  to  reside  elsewhere,  the  statute  is  not  a  bar  until,  after  de- 
ducting all  the  time  of  residing  abroad,  the  debtor  has  been  in  this  state  for 
six  years. 

Whether  the  absence  is  repeated,  or  is  one  continued  absence,  is  immaterial. 
There  must  be  full  six  years  spent  in  this  state,  to  make  our  statute  of  lim- 
itations a  bar 

APPEAL  from  a  judgment  entered  at  the  circuit,  afler  a 
trial  before  the  court  without  a  jury. 
The  complaint  was  for  goods  sold  and  delivered  to  the 
defendants  by  a  firm  of  which  the  plaintiff  are  the  surviving 
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partners.  The  answer  set  up  as  a  first  defense,  tliat  the  canae 
of  action  did  not  accrue  within  six  years  before  the  com«- 
mencement  of  this  action;  as  a  second  defense,  a  defect  of 
parties  plaintiff;  that  the  personal  repres^itatives  of  Joseph 
Schoneman,  the  deceased  partner,  were  partners  with  the 
plaintiff  at  the  time  of  the  sale,  and  were  not  made  parties 
hereto ;  and  as  a  third  defense,  that  at  the  time  of  the  sale, 
and  for  six  years  after  the  debt  accrued,  the  parties  hereto 
resided  in  Pennsylvania,  where  the  sale  was  made ;  that  by 
the  laws  of  that  state,  no  action  on  book  akxsount  can  be 
brought  after  six  years  after  the  debt  has  accrued,  and  also 
that  when  the  cause  of  action  accrued,  the  defendant  N.  Frank 
was  not  a  resident  of  this  state,  or  within  it ;  that  he  after- 
wards returned  into  this  state,  and  that  this  action  was  not 
commenced  within  six  years  after  such  return. 

The  action  was  tried  at  the  New  York  circuit.  Tbd 
justice  who  tried  the  same,  found  the  following  facts :  That 
the  goods  and  merchandise  were  sold  at  the  time,  and  for  the 
prices  alleged  in  the  complaint,  by  the  firm  of  Schoneman, 
Gans  &  Co.,  to  the  defendants ;  that  the  defendants  received 
the  same,  and  promised  to  pay  therefor  to  said  firm  the  said 
sum,  at  the  times  allied  in  the  complaint ;  that  after  the 
sales,  and  before  the  commencement  of  this  action,  Joseph 
Schoneman,  one  of  the  firm  of  Schoneman,  Gans  &  Go;,  died, 
leaving  the  plaintiffs  his  survivors;  that  no  part  of  said 
money  has  been  paid ;  that  the  goods  were  sold  and  delivered 
to  the  defendants  more  than  six  years  previous  to  the  com-* 
mencement  of  this  action,  in  the  state  of  Pennsylvania,  where 
the  members  of  said  firm  of  Schoneman,  Gans  &  Co.  and 
and  where  said  defendants  resided,  and  that  all  of  said  par-» 
ties  have  ever  since  resided  in  said  state,  except  said  Schon^ 
man,  deceased,  and  that  none  of  the  plaintiffs  or  the  defendants 
have  ever  resided  in  this  state  or  carried  on  business  here ;  that 
by  the  laws  of  said  state  of  Pennsylvania,  no  action  can  be  comr* 
m^ced  therein  after  six  years  after  the  maturity  of  a  debt 
due  on  book  account ;  and  he  further  found  that  the  defend-* 
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ant  N.  Frank  passed  through  this  state  more  than  six  years 
before  the  commencement  of  this  action,  and  after  said  ac- 
count was  due,  but  was  only  here  temporarily. 

And  as  matter  of  law,  he  found  that  this  action  was  barred 
by  the  statute  of  limitations  of  said  state  of  Pennsylvania, 
and  that  the  defendants  were  entitled  to  a  judgment  of  dis- 
missal, with  costs. 

Judgment  of  dismissal  being  entered,  the  plaintiffs  appealed. 

Birney  (t  PrentzaSj  for  the  appellants. 
MoUj  Murray  <k  Harris^  for  the  defendants. 

By  the  Court j  Inobaham,  P.  J.  The  facts  found  in  this 
case  were  these :  a  sale  of  goods  by  the  plaintiffs  to  the  de- 
fendant ;  that  the  sale  was  more  than  six  years  previous  to 
the  commencement  of  the  action;  that  all  of  the  parties, 
then  aud  ever  since,  resided  in  Pennsylvania,  except  one,  who 
is  deceased ;  that  by  the  laws  of  the  state,  no  action  can  be 
commenced,  in  Pennsylvania,  after  six  years  after  the  ma- 
turity of  the  debt  due,  on  book  accounts;  and  that  the 
defendant  N.  Frank  passed  through  this  state  more  than  six 
years  before  the  commencement  of  this  action.  The  defense 
was  the  statute  of  limitations,  and  the  judge  found  the  debt 
was  barred  by  the  statute  of  Pennsylvania. 

So  &r  as  relates  to  the  statute  of  limitations  of  the  state 
of  Pennsylvania,  I  am  of  the  opinion  that  the  statute  is  not 
a  bar.  The  respondents  do  not  rely  on  it  as  such,  in  their 
points.  The  rule  as  to  contracts  is  that  the  lex  loci  con- 
tractus  governs  as  to  the  nature,  validity,  construction  and 
effect  of  the  contract,  and  the  lex  fori  as  to  the  remedy.  The 
application  of  this  rule  disposes  of  any  defense  arising  upon 
a  statute  of  limitations  of  a  foreign  state,  where  such  statute 
only  prohibits  the  bringing  of  an  action  after  the  time  limit- 
ed in  siich  state.  The  statute  has  no  effect  out  of  the  state, 
and  is  not  violated  by  bringing  an  action  in  another  state  or 
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country.  If  the  proyisions  of  the  law  rendered  the  contract 
void;  or  terminated  it  in  any  way,  a  different  role  might  be 
applicable. 

This  question  was  before  the  court  in  Lincoln  v.  Battelle, 
(6  Wend.  475.)  Ch.  J.  Savage  says,  at  page  485,  "It  is 
well  settled  that  a  statute  of  limitations  affects  only  the  rem- 
edy, and  not  the  validity  of  the  contract.''  He  also  adds, 
Mr.  Justice  Story,  after  saying  if  the  question  was  new  he 
would  adopt  a  different  rule,  "  admits  the  law  to  be  other- 
wise, and  decided  that  a  plea  of  the  statute  of  limitations  of 
the  state  where  the  contract  is  made  is  no  bar  to  a  suit 
brought  in  a  foreign  tribunal  to  enforce  the  contract." 

The  other  question  is  whether  the  action  is  barred  by  the 
statute  of  this  state.  The  finding  is  that  the  defendant  N. 
Frank  passed  through  the  state  more  than  six  years  before 
the  commencement  of  the  action,  but  was  only  here  tempo- 
rarily, and  that  all  the  defendants  have  resided  in  Pennsyl- 
vania since  the  cause  of  action  accrued.  These  facts  show 
that  the  statute  had  not  barred  the  action. 

If  the  defendant  Frank  had  not  come  into  the  state  before 
the  time  when  process  was  served  upon  him,  the  statute  pro- 
vided that  the  limitation  should  commence  from  that  time. 
Or,  if  he  came  before,  and  left  the  state,  to  reside  elsewhere, 
then  the  statute  is  not  a  bar  until,  after  deducting  all  the 
time  of  residing  abroad,  the  debtor  has  been  in  the  state  for 
six  years.  Whether  the  absence  is  repeated,  or  is  one  con- 
tinued absence,  is  immaterial.  Under  the  decisions,  there 
must  be  full  six  years  spent  in  the  state  to  make  the  statute 
a  bar.  (Berrien  v.  Wright,  26  Barb.  208.  Wheeler  v.  Web- 
ster, 1  E.  D.  Smithy  1.    Harden  v.  PalmeTy  2  id.  172.) 

The  defendant  was  not  in  the  state  when  the  cause  of 
action  accrued.  He  never  resided  here.  The  statute  did  not 
commence  to  run  until  the  defendant  came  into  the  state. 
That  was  the  time  of  his  passing  through  the  state.  As  that 
was  temporary,  and  he  continued  to  reside  in  Pennsylvania, 
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|her«  is  no  evidenoe  to  sustain  a  finding  that  the  statute  was 
a  bar. 

In  either  view  of  the  case,  I  think  the  exception  to  the  de- 
cision of  the  court  was  well  taken.  A  new  trial  must  be 
ordered ;  costs  to  abide  the  event. 

[Kbw  Yobk  Gbnbbal  Tbbx,  FebmBry  8, 1862.    Ingraham,  Leonard  and 
Qmrke,  Jnstloet.] 


Callanan  &  Ingham  vs.  Van  Ylsck  and  others. 

Under  ordinary  circnmstances,  an  anthorlty  giren  by  a  partnership  firm,  to  ita 
agent,  to  advance  moneys  for  the  porchase  of  notes  or  bills  to  be  remitted 
to  the  firm,  will  not  Justify  the  agent  in  continuing  to  make  such  advanoes, 
after  being  notified  of  a  change  in  the  firm,  by  the  admission  of  new  part- 
ners.   There  mnst  be  a  renewed  authorization  by  the  new  firm. 

But  if  the  bills  so  purchased  by  the  agent,  after  notice  of  the  change  in  the 
firm,  have  been  remitted  to  the  firm,  received  and  receipted  by  the  new 
members,  retained  by  them,  and  used  and  applied  in  their  business,  this 
will  Justiiy  the  agent  in  inferring  that  the  authority  previously  given  by  the 
old  firm  was  continued  by  the  consent  of  the  new  one ;  and  is  sufficient  to 
render  the  new  firm  liable  for  the  amount  of  such  advances. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  only  point  in  controyersy  was  whether  the 
defendants,  nnder  the  facts  of  the  case,  were  entitled  to  charge 
against  the  firm  of  A.  J.  Steyens  &  Oo.,  of  which  the  plain* 
ti£b  were  the  partners  and  are  the  assignees,  the  sum  of 
$6400,  expended  for  the  purchase  of  the  notes  or  bills  of  the 
Agricultural  Bank  of  Tennessee,  and  by  them  remitted  to 
said  finn.  The  facts  in  regard  to  the  transaction  are  these : 
Prior  to  June  1st,  1857,  Andrew  J.  Steyens  was  engaged  in 
business  of  banking,  at  Fort  Des  Moines,  Iowa,  under  the 
name  of  A.  J.  Steyens  &  Co.,  and  opened  a  bank  account  in 
such  name  with  the  defendants'  house  at  New  York.  Ste* 
yens  in  fact,  at  that  time,  had  no  partners,  but  of  this  the 
defendants  were  ignorant.    On  the  27th  of  April,  1857,  the 
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defendants  received  from  A.  J.  Steveng  &  Co.  a  letter  of  that 
date  directing  the  defendants  to  pay  John  Thompson  for 
such  packages  of  the  Agricultural  Bank  of  Tenn^see,  as  he 
might  hand  them,  and  forward  the  same  to  A«  J.  Stevens  & 
Go.  at  Fort  Des  Moines  aforesaid,  and  charge  the  same  to 
them.    These  instructions  were  never  countermanded,  and 
the  defendants  immediately  began  to  act  under  them,  and 
continued  so  to  act  until  the  close  of  the  accounts  between 
the  two  firms,  in  August,  1857.    On  the  1st  of  June,  1857, 
the  plaintiffs,  Callanan  &  Ingham,  were  admitted  as  partners 
in  the  said  firm  of  A.  J.  Stevens  &  Co.,  and  a  letter  an* 
nouncing  that  fact  was  sent  by  the  said  finn  of  A.  J.  Stevens 
&  Co.  which  contained  the  signatures  of  Stevens  and  of  Ing* 
ham,  and  requested  the  defendants  to  render  a  careful  state- 
ment of  our  account'^  to  that  date,  and  stating  that  ''our 
drafts''  would  be  signed  thus  and  so,  and  signed  in  -tiie  fibrm 
name  of  A.  J.  Stevens  &  Co.    This  letter  and  all  others 
thereafter  written  in  the  business  of  A.  J.  Stevens  &  Co.  to 
the  defendants,  were  written  on  sheets  of  paper  containing 
the  same  printed  bill-heads  used  by  the  firm  prior  to  tiiat  time* 
The  defendants  continued  to  purchase  and  remit  the  bank 
bills  of  the  Agricultural  Bank,  in  the  same  manner  previously 
adopted  by  them,  and  all  these  bills  were  directed  to  A.  J. 
Stevens  &  Co.,  and  received  by  that  firm,  and  used  in  its 
business.    All  the  packages  of  bills  were,  in  fiM^t,  received  by 
the  plaintiff  Ingham,  and  receipted  by  him  in  the  name  of 
the  firm  of  A.  J.  Stevens  &  Co.,  who  had  the  avails  of  said 
packages,  and  used  the  same  in  their  business,  paying  than 
out  in  the  ordinary  way  to  their  customers.    After  the  plains 
tiffs  were  admitted  into  the  said  firm,  no  change  was  made 
in  the  title  or  manner  of  keeping  the  account  between*  the 
firm  of  A.  J.  Stevens  &  Co.  and  the  defendants,  but  on  the 
contrary,  one  continuous  account  between  the  two  firms  was 
kept,  from  its  commencement  in  October,  1856,  to  its  dose^ 
in  September,  1857,  and  the  balances  of  debt  or  credit  in 
each  monthly  account  were  carried  into  the  next  succeeding 
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account.  In  the  said  account^  remittances  to  the  defendants 
were  credited  when  received,  and  drafts  drawn  upon  the 
defendants  were  charged  when  paid,  and  the  several  drafts 
drawn  were  in  all  cases  numbered ;  and  the  number  of  the 
drafts  of  the  firm,  after  the  admission  of  the  plaintiffs  as  part- 
ners, followed  consecutively,  in  regular  order,  those  used  by 
the  firm  previous  to  that  time;  and  many  drafts  drawn  pre- 
vious to  that  time  were  not  charged  until  a  long  time  after- 
wards. When  the  plaintiffs  came  into  the  firm  there  was  no 
closiag  or  winding  up  of  its  old  business,  but  the  same  was 
cohtinued  and  kept  on  in  the  same  way  in  which  it  had  been 
conducted ;  the  same  office  was  occupied,  the  same  clerks  en- 
gaged, the  same  books  used,  and  the  same  letter  and  bill- 
heads adopted ;  and  instead  of  closing  the  old  account,  the 
plaintiffis  purchased  of  Stevens  an  interest  in  the  balance  due 
from  the  defendants,  and  such  balance  was  debited  to  the 
defendants  and  credited  to  Stevens.  It  appeared  that  when 
the  first  package  was  received  by  Ingham,  he  asked  his  co- 
partner Stevens  about  it,  who  told  him  to  take  the  money 
and  use  it  in  the  business  of  the  firm,  and  give  him  credit 
for  it ;  and  that  the  plaintifiGs  did  so.  It  appeared,  also,  that 
the  defendants  had  acted  throughout  in  good  faith,  relying 
on  the  instructions  contained  in  the  letter  of  April  27, 1857, 
and  on  the  belief  that  the  new  partners  ratified  and  acqui- 
esced in  the  said  arrangement. 

The  complaint  alleged  that  on  and  about  the  2dth  of  Au- 
gust, 1857,  the  defendants  received,  on  different  days,  lai^ 
sums  of  money,  subject  to  the  order  of  A.  J.  Stevens  & 
Go.  That  at  the  last  day  the  defendants  so  held  on  deposit 
^10,136.89.  That  on  that  day  A.  J.  Stevens  &  Co.  directed 
the  defendants  to  transfer  all  sums  due  to  them  over  to 
the  plaintiffs,  under  the  firm  name  of  Callanan  &  Ingham, 
but  the  defendants  only  transferred,  under  such  directions, 
$3736.89,  leaving  a  balance  in  their  hands  of  $6400,  which 
sum  belongs  to  the  plaintiffs,  Stevens  having  for  value  re- 
ceived transferred  the  claim  to  the  plaintiffs,  and  which  sum 
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ihe  defendants  had  refused;  on  request^  to  pay  to  the  plain- 
tifGs.  That  the  pretense  for  retaining  the  same  made  by  the 
defendants  was,  that  they  had  paid  out  the  balance  claimed, 
to  redeem  the  bills  of  the  Agricultural  Bank  of  Tennessee, 
and  that  such  redemptions  were  made  by  the  authority  of  A. 
J.  Stevens  &  Co. ;  but  the  plaintiffs  averred  that  such  re- 
demptions were  made  without  the  authority,  order  or  sanc- 
tion of  A.  J.  Stevens  &  Co.  By  the  pleadings,  the  issue 
presented  was  confined  to  the  single  question  of  authority  to 
pay  out  that  sum  to  redeem  the  notes  of  the  Agricultural 
Bank  of  Tennessee.  On  the  trial  a  stipulation,  signed  by  the 
attorneys  for  the  respective  parties,  agreeing  on  the  principal 
facta,  was  given  in  evidence,  by  which  this  single  question 
was  made  the  turning  point  in  the  case. 

The  referee  reported,  as  a  conclusion  of  law  from  the  facts 
found  by  him,  that  the  plaintiffs  had  no  cause  of  action 
against  the  defendants,  and  that  the  defendants  were  entitled 
to  judgment. 

The  plaintiffs  appealed.  / 

L.  TremaAnj  for  the  appellants. 

John  JE.  BmrUl,  Jr.  for  the  respondents. 

Clebke,  J.  The  only  question  here  is,  whether  the  de- 
fendants were  justified  in  continuing  to  make  the  appropri- 
ations after  the  formation  of  the  new  finn,  which  Stevens 
had  authorized  them  to  make  some  time  before,  when  he 
was  the  only  member  of  the  firm  of  A.  J.  Stevens  &  Co. 

Under  ordinary  circumstances,  the  authority  thus  given 
by  Stevens  would  not  be  sufficient  to  justify  the  defendants 
in  continuing  these  appropriations,  without  a  renewed  au- 
thorization by  the  new  firm.  It  would  have  been  the  duly 
of  the  defendants,  on  being  informed  of  the  change  in  the 
concern,  to  inquire  of  the  new  firm  whether  they  should  con- 
tinne  to  do  what  Stevens  alone  had  previously  directed  them 
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ioido.  Bttt  the  referee  finds  that  Ingham,  one  of  the  new 
members,  received  the  packages ;  that  he  receipted  them  to 
the  express  (Company,  in  his  own  handwriting,  in  the  name 
of  the  firni ;  and  that  the  avails  of  the  packages  were  nsed 
bf  the  new  concern,  who  used  them  in  their  business,  paying 
them  in  the  ordinary  way  to  their  customers.  To  be  sure, 
neither  of  the  new  members  had  any  knowledge,  prior  to  the 
receipt  of  the  monthly  lu^count  from  the  defendants  in  Au- 
gust, that  there  had  been  any  arrangement  made  with  Ste- 
wns,  authorizing  the  defendants  to  pay  Thompspn  for  the 
packages;  and  Ingham  supposed,  when  he  received  them, 
that  they  came  directly  from  Thompson,  and  that  they  be- 
longed to  Stevens.  This  induced  the  new  firm  to  make 
allowances,  and  to  give  credit  to  Stevens,  which  they  other- 
wise would  not  have  done ;  and  for  these  advances  they  have 
nerer  been  reimbursed.  But  stiU,  as  we  have  seen,  the  new 
&>m  actually  obtained  the  packages,  receipted  them  in  the 
handwriting  of  Ingham,  one  of  the  new  members,  retained 
them,  and  used  them  in  their  btCbiness.  This  was  sufficient 
to  induce  the  defendants  to  believe  that  the  authority  previ- 
ously given  by  Stevens  alone^  was  eontmued  by  the  consent 
of  the  new  firm. 

The  plaintifis,  therefore,  are  liable  for  those  advances,  not 
merely  by  virtue  of  the  authority  given  in  April,  1857,  by 
Stevens,  but  because  they  were  made  for  the  benefit  and  by 
ihe  implied  authority  of  the  new  finn. 
!  The  judgihent  should  be  affirmed  with  costs 

LxOKABD,  J.  The  &ct  that  the  new  firm  had  the  money 
ieot  by  die  defendants,  is  alone  sufficient  to  chaiige  them. 
I  oonicur. 

Ingbahah,  J.  also  concurred. 

Judgment  affirmed. 

[Nbw  Tobk  Geitbbal  TebM|  Febnxary  8, 1862.    Inffraham,  Leonard  and 
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I  OHA  Belting  And  PAcxiNa  Co.  and  John  O.  SABaENT. 

Where  a  corporation  formed  under  the  act  of  Febmary  17, 1848|  made  an 
assignment  of  all  its  property  in  trust  for  the  benefit  of  creditors,  pro  rcUa, 
such  assignment  being  made  in  contemplation  of  insolvency ;  ffeld  that 
such  assignment  was  Toid,  notwithstanding  it  provided  for  an  equal  distri- 
bntioiQ  of  the  assets  of  the  corporation  among  all  its  creditors. 

THIS  action  was  brought  by  the  plaintiffs  as  judgment 
creditors  of  the  United  States  Vulcanized  Gutta  Percha 
Belting  and  Packing  Company^  a  corporation  formed  under 
the  act  passed  on  the  17th  day  of  February,  in  1848,  enti- 
tled ^^  An  act  to  authorize  the  formation  of  corporations  for 
manufacturing,  mining,  mechanical  or  chemical  purposes," 

asidet  an  assignment  made  by  the  said  company,  on  the  24th 
day  of  December,  1858,  to  the  defendant  Sargent,  in  trust 
for  the  benefit  of  its  creditors.  The  assignment  recited  the 
insolyency  of  the  company,  and  was  upon  the  following  trust : 
^^In  trust,  nevertheless,  and  to  and  for  the  following  uses, 
intents  and  purposes,  that  is  to  say — that  the  said  party  of 
the  second  part  shall  take  possession  of  all  and  singular  the 
property  and  estate  hereby  assigned,  and  sell  and  dispose  of 
the  same,  and  convert  the  same  into  cash,  and  shall  also  col* 
lect  all  and  singular  the  said  debts,  dues,  bills,  bonds,  notes, 
accoxmts,  claims,  demands  and  choses  in  action,  or  so  much 
thereof  as  may  prove  collectible,  and  by  and  with  the  pro- 
ceeds of  such  sales  and  collection  the  said  party  of  the  second 
part,  after  paying  the  just  and  lawful  expenses,  costs,  charges 
and  commissions  of  executing  and  carrying  into  effect  this 
assignment,  shall  pay  and  discharge  all  the  debts  and  liabili- 
ties of  the  said  party  of  the  first  part  now  existing,  whether 
due  or  hereafter  to  become  due,  without  preference,  provided 
there  shall  be  sufficient  for  that  purpose.  And  if  said  pro- 
ceeds shall  be  insufficient  for  that  purpose,  then  to  pay  and 
apply  the  same,  pro  rata,  to  the  payment  of  said  debts  and 
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liabilities,  according  to  their  roBpective  amounts.  And  if 
there  shall  be  any  surplus  after  payment  of  all  of  said  debts 
and  liabilities,  to  return  the  same  to  the  party  of  the  first 
part,  or  its  legal  representatives." 

The  court,  at  special  term,  held  that  the  assignment  was 
fiaudulent  and  void  as  against  creditors,  and  ordered  a  refer- 
ence to  a  referee,  to  appoint  a  receiver.  The  defendants 
appealed. 

E,  Sprouty  for  the  appellant. 

B.  Bodker,  for  the  respondent. 

By  the  Court,  Clebke,  P.  J.  Upon  the  evidence,  the 
justice  at  special  term  found,  that  the  defendant  was  a  cor- 
poration formed  under  the  act  of  February  17,  1848 ;  that 
it  had  made  an  assignment  of  all  its  property  to  John  0. 
Sargent,  defendant,  for  the  benefit  of  all  its  creditors,  pro 
rata,  as  set  forth  in  the  complaint ;  that  the  assignment  was 
made  in  contemplation  of  insolvency ;  and  that  judgments 
were  recovered  against  the  corporation,  and  executions  issued 
thereon,  as  set  forth  in  the  complaint. 

We  see  no  reason  whatever  for  disturbing  these  conclu- 
sions, from  the  evidence.  The  assignment,  then,  although 
made  in  contemplation  of  insolvency,  is  it  excluded  from  the 
operation  of  the  statute,  declaring  such  assignments  void, 
merely  because  it  provides  for  an  equal  distribution  of  the 
assets  of  the  corporation  among  aU  its  creditors  ?  It  is  con- 
tended that  the  only  object  of  the  prohibition  is  to  secure 
this  equal  distribution ;  and  if  the  assignment  secures  this, 
it  could  not  have  been  contemplated  by  the  legislature  to  be 
within  the  purview  of  the  enactment.  But  this  is  mere 
speculation.  Even  if  we  were  to  take  for  granted  that  the 
legislature  had  no  other  object  in  view,  yet  this  would  not 
warrant  us  in  ignoring  the  express  provisions  of  a  prohibi- 
tory enactment.    It  is  always  safe  to  assume,  if  the  law 


NEW  YORK— FEBRUAEY,  1862.  33I 

Loring  v.  United  States  Vu]caiu2sed  Gutta  Percha  Oo. 

makers  intended  to  make  any  exceptions,  that  ihej  wonld 
expressly  mention  or  refer  to  such  exceptions.  They  have 
done  nothing  of  the  kind  in  the  enactment  under  considera- 
tion; and  the  fact  that  it  requires  ingenious  reasoning  to 
make  such  a  position  not  glaringly  absurd,  conyinces  me  it 
would  be  very  improper  to  suppose  that  the  exception  con- 
tended for  in  this  case  was  contemplated  or  intended. 

Neither  are  we  to  presume  that  the  sole  object  of  the  stat- 
ute was  to  secure  this  equal  distribution  among  the  creditors. 
It  may  have  had,  and  probably  had,  another  object  in  view. 
We  are  warranted  in  supposing  that  it  was  also  designed  to 
prevent  an  insolvent  corporation  from  putting  its  property 
into  the  hands  of  an  assignee  chosen  by  its  officers  or  trus- 
tees, instead  of  having  it  placed  in  the  custody  and  under 
the  control  of  a  receiver  appointed  by  the  court.  The  legis- 
lature perhaps  deemed  such  a  disposition  of  it  as  subjected 
it  more  directly  to  judicial  supervision  more  advantageous  to 
the  creditors  than  if  it  were  committed  to  a  person  who  may 
not  be  as  disinterested,  or  as  competent,  as  a  receiver  ap- 
pointed by  the  court  after  heaoing  all  parties  concerned,  in 
relation  to  the  appointment.  This  would  be  in  conformity 
with  a  well  known  maxim,  ^^Fortior  est  custodia  legis  quam 
homints" 

The  special  term,  therefore,  was  correct  in  declaring  the 
assignment  void.  But  we  think  the  provision  of  the  decree 
directing  the  payment  of  the  plaintiff's  judgment  out  of  the 
assets  of  the  company,  is  erroneous.  It  gives  that  very  pref- 
erence which  the  statute  is  so  careful  to  avoid.  Other  pro- 
visions of  the  revised  statutes — those  relative  to  proceedings 
against  corporations  in  equity — (2  B.  8.  462,  §§  36,  37,) 
declare  whenever  a  judgment  or  decree  shall  be  obtained 
against  any  corporation,  and  an  execution  issued  thereon 
shall  have  been  returned  unsatisfied,  the  court  may  seques- 
trate the  property,  and  may  appoint  a  receiver,  and  upon  a 
final  decree  the  court  shall  cause  a  just  and  fair  distribution 
of  the  property  to  be  made  among  the  creditors^  who  shall 
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be  paid  in  the  Bame  order  as  in  the  case  of  a  voluntary  dis- 
solution of  a  corporation.  (2  B.  S.  470,  §  79,  marginal.) 
OoT  whole  legislation  on  this  subject  carefally  guards  against 
any  preferences,  except  those  mentioned  in  the  section  last 
referred  to.  The  jurisdiction  of  the  court,  therefore,  in  cases 
of  this  kind,  should  not  he  exercised  in  conformity  with  its 
general  inherent  equity  powers,  but  in  harmony  with  those 
provisions,  even  when  the  proceedings  are  not  identical  with 
the  precise  remedy  or  procedure  on  which  those  provisions 
are  based. 

That  part  of  the  decree  requiring  the  assignee  to  pay  the 
receiver  $1500,  is  manifestly  erroneous.  The  receiver  of  the 
assets  of  the  company,  already  appointed,  is  directed  to  pro- 
ceed according  to  the  provisions  of  the  revised  statutes,  in 
collecting  the  assets.  The  defendant  Sargent  should  also 
account  and  pay  over  to  the  receiver  any  balance  remaining 
in  his  hands  of  the  $1300  received  by  him. 

The  order  to  be  settled  on  two  days'  notice. 

[New  York  Gbsebal  Tbbm,  February  8, 1862.  Ingraham,  Baanuurd  and 
OUrkSf  Justices.] 


Ths  Bank  of  the  State  of  New  Yobk  vs.  The  Fabk- 
EB8'  Bbakch  of  the  State  Bank  of  Ohio. 

The  csflbier  of  a  bank  has  no  power  to  make  a  contract  for  the  bank,  in  his 
own  name,  unless  the  corporation  has  authorized  him  to  do  so,  on  its  be- 
half, and  with  the  intention  that  it  should  be  bound. 

Accordingly,  where  a  cashier,  though  authorized  to  indorse,  for  the  purpose 
of  transmitting  to  other  banks  for  collection,  bills  and  notes  deposited 
with  his  bank  or  discounted  by  it,  had  no  special  authority  to  affix  his 
name,  or  that  of  the  bank,  for  the  purpose  of  making  the  corporation  liable 
on  a  contract  of  indorsement,  but  in  order  to  fisujilitate  the  collection  of  a 
bill  he  indorsed  the  same  as  follows :  **  Pay  E.  Ludlow,  Caa.  or  order ;  P.  8. 
Campbell,  Cas.'*  SM  that  the  bank  was  not  made  liable  as  indoiaer  of 
the  bill. 


KESW  YOBK-EBBRUARY,  1W2,  888 

B«nk  n£  Stfita  of  New  York  v.  Farmers'  Branch  A«.  of  OUo. 

f[IS  action  was  Inrought  by  the  plaintiflf,  clauning  to  be 
the  holder  of  a  bill  of  exchange,  against  the  defendant, 
as  indotser.  The  answer  denied  that  the  defendant  made 
any  contract  of  indorsement  npon  the  hill,  but  admitted  that 
<Hhe  defendant's  cashier,  P.  S.  Campbell,  foi*  the  sole  pur- 
pose of  fiunlitating  its  collection,  wrote  on  the  back  thereof 
as  follows:  ^Pay  E.  Ludlow,  Gas.  or  order;  P.  S.  Camp- 
bell, Cas/  and  transmitted  the  same  to  the  defendant's 
itgent,  the  Ohio  Life  Insurance  and  Trust  Company  at  the 
city  of  New  York,  for  collection  only,  and  remittance  of  the 
proceeds  thereof  to  the  defendant,  the  said  trust  company  not 
bdng  authorized  by  the  defendant  to  sell,  pledge,  or  in  any 
numner  dispose  of  or  use  the  said  bill,  except  in  collectiug 
the  sum  secured  thereby  iar  the  use  of,  and  for  remittance  to, 
the  defendant  as  aforesaid." 

On  the  trial  the  complaint  was  dismissed,  and  the  plain- 
tiff appealed. 

A.  W.  Olason,  for  the  appellant. 

£.  Fierreponty  for  the  defendant. 

By  the  Court,  Clebke,  P.  J.  Assuming  that  the  plain- 
ti&  are  bona  fidt  holders  of  the  bill  in  question,  are  they 
entitled  to  recover  ?  The  solution  of  thi»  question  depends 
upon  the  effect  of  the  indorsement  made  by  the  defendant's 
cashier.  The  name  of  the  defendant's  corporation  does  not 
appear  any  where  on  the  paper.  The  bill  was  indorsed  "  Pay 
E.  Ludlow,  Cas.  or  order,"  signed  "  P.  S.  Campbell,  Cas."  It 
is  not  disputed  that  Campbell  was  the  cashier  of  the  defend- 
ant, and  that  he  was  authorized  to  indorse,  for  the  purpose 
of  transmitting  to  other  banks  for  collection,  bills  and  notes 
deposited  with  the  defendant  or  discounted  by  it.  But  it  no- 
where appears  that  the  cashier  was  authorized  to  affix  his 
name,  or  that  of  the  bank,  for  the  purpose  of  making  the 
bank  liable  on  a  contract  of  indorsement.    The  general  rule. 
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undoubtedly,  is  that  in  order  to  bind  the  principal,  the  agent 
must  contract  in  the  name  of  the  principal,  and  not  his  own. 
As  Judge  Denio  says,  in  The  Bank  of  Oenesee  v.  The  Patchin 
Bankj  (3  Keman,  318,)  in  most  of  the  cases  varying  firoAi 
this  principle,  if  not  in  all,  though  the  engagement  purported 
to  be  that  of  the  person  signing  as  agent,  the  name  of  the 
principal  appeared  in  some  part  of  the  instrument ;  and  that 
circumstance  is  particularly  mentioned  as  essential  In  The 
Bank  of  Genesee  v.  The  Patchin  Banh^  that  feature  was 
wanting,  as  in  the  case  before  us.  But  the  judge  was  of 
opinion  that  the  Patchin  Bank  should  be  held  liable  as  in- 
dorser  upon  a  different  ground — ^that  of  allowing  the  indorse* 
ment  to  be  filled  up  according  to  the  intention  of  the  parties ; 
and  he  cites  several  cases  in  which  the  right  to  do  this  was 
recognized.  The  whole  amount  of  that  decision,  on  the  point 
in  question,  is,  that  where  the  cashier  of  a  banking  corpora- 
tion 18  authorized  to  indorse  paper  on  its  behalf  and  with 
the  intention  of  binding  the  corporation  he  writes  his  name, 
^^A.  B.,  cash."  on  the  paper,  the  holder  is  authorized  to 
write  the  name  of  the  corporation  over  the  signature  of  the 
cashier,  with  proper  words  to  make  the  indorsement  in  form 
a  contract  in  the  name  and  behalf  of  the  corporation.  In 
the  case  before  us,  nothing  of  the  kind  is  shown ;  but,  on  the 
contrary,  it  is  distinctly  averred  in  the  answer,  that  the  cash- 
ier put  his  name  on  the  bill  for  the  sole  purpose  of  facilitat- 
ing collection;  and  that  he  transmitted  the  same  to  the 
bank's  agent  in  the  city  of  New  York,  for  collection  only. 
The  plaintiff  claims  to  recover  solely  on  the  ground  that  the 
name  of  the  cashier  appears  on  the  bill,  without  proceeding 
to  show  that  the  indorsement  was  made  in  behalf  the  defend- 
ant, with  the  intention  of  binding  it. 

This  conclusion  does  not  in  the  slightest  degree  conflict 
with  the  decision  in  The  Farmers  and  Mechanics'  Bank  v. 
The  Butchers  and  Drovers'  Bank,  (16  N.  T,  Rep,  125.)  In 
that  case  the  teller  was  authorized  to  certify  checks ;  and  it 
was  held  that,  as  he  was  authorized  to  make  this  represanta- 
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tioQ  of  a  fact,  the  bank  was  bound  by  his  representations, 
even  when  he  made  a  mistake.  This  was  placed  on  the  doo* 
trine  of  estoppel;  but  it  surely  does  not  reoognize  the  right 
of  even  the  duly  authorized  officer  of  the  bank  to  make  a 
contract  for  it  in  his  name,  without  showing  that  it  au- 
thorized him  to  do  so  on  its  behalf,  and  with  the  intention 
that  the  bank  should  be  bound. 
The  judgment  should  be  affirmed,  with  costs. 

[New  Yobk  Gbhbbal  Tebm,  February  8, 1862.    Ingrahamt  Leonard  and 
CUrke,  Justices.] 


Sloan  &  Schwabtz  vs.  Yak  Wyck  and  others 

O.,  being  the  owner  of  a  patent  right  for  the  cities  of  New  York  and  Brooklyn, 
and  some  tools,  on  premises  leased  by  him,  employed  the  plaiqtjfb  to  construct 
a  planing  machine,  for  him,  to  enable  him  to  effectnate  his  interest  in  the 
patent  right.  He  then  sold  his  hiterest  in  the  lease  of  the  premises,  with 
the  tools  and  machines,  and  in  the  patent  right,  to  V.  Before  the  plaintiA 
had  commenced  work  npon  the  planing  machine,  O.,  accompanied  by  V., 
called  on  them  and  informed  them  that  he  (G.)  had  sold  ont  his  interest  to 
v.,  who  assented  to  the  statement.  The  plaintiflb  then  proceeded  with  the 
machine,  and  completed  it,  and  dellrered  the  same  to  Y.  and  charged  him 
with  the  price.  Bdd  that  Y.  could  only  be  made  liable  upon  the  ground 
of  an  original  promise ;  but  that  if  he  expressly  or  impliedly  directed  the 
plaintifb  to  complete  the  machine,  and  the  same  was  completed  and  deliv- 
ered to  him,  he  was  bound  to  pay  therefor. 

SMf  oZso,  that  a  subsequent  taking  back  of  the  machine,  by  the  plaintlA, 
would  not  prevent  a  recovery  by  them,  where  it  appeared  that  they  merely 
took  it  back  for  the  purpose  of  making  a  sale  thereof  on  account  of  Y., 
without  intending  to  discharge  his  liability. 

THE  complaint  in  this  action  alleged  that  the  plainti£Gi 
were  copartners  in  the  business  of  manufacturing  ma- 
chinery^ in  the  city  of  New  York,  under  the  firm  and  name 
of  Sloan  &  Schwartz,  and  were  copartners  in  that  business 
on  and  before  the  first  day  of  November,  1850 ;  that  as  such 
partners,  the  defendants,  Theodore  M.  Hall,  Boswell  Green 
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and  Pierre  C.  Van  Wyck,  were  indebted  to  them  on  the  28th 
of  March,  1851,  in  the  sum  of  $3014.41,  and  interest  thereon 
from  and  after  the  28th  day  of  March,  A.  D.  1851,  beyond 
any  credit  or  discount  for  the  work  and  labor  done  and  per- 
formed for  the  said  defendants,  and  at  their  request,  and  for 
materials  furnished  for  them  prior  to  and  including  the  said 
28th  of  March,  A.  D.  1851.  That  the  defendants  Green  and 
Hall,  as  the  plaintifib  were  informed  by  said  Hall  on  or  about 
November  1st,  1850,  were  anxious  to  have  a  machine  built 
for  the  purpose  of  planing  boards  and  plank,  and  tongueing 
and  grooving  the  same,  and  he  stated  that  he  was  a  partner 
of  said  Green  in  the  patent  of  said  machine  for  the  city  of 
New  York,  and  in  the  building  of  said  machine ;  that  they 
had  a  right  to  use  the  patent,  which  is  known  as  ^^Kittle's 
Patent  Floor  Dressing  Machine ;"  that  the  same  was  a  new 
invention,  and  that  they  wished  the  plaintiffs  to  make  the 
patterns  for  the  machine,  the  castings  and  the  machinery, 
and  he  applied  to  them  for  that  purpose ;  that  the  plaintiffs 
agreed  to  go  on  and  make  said  patterns,  castings  and  ma- 
chinery ;  that  the  said  Hall  and  Green  on  their  part  agreed 
to  pay  the  plaintiffs,  as  the  work  should  progress,  about  one- 
half  in  cash,  and  upon  the  finishing  the  said  machine,  the 
whole  amount  should  be  paid  in  cash  on  the  ddivery  of  said 
machine ;  that  the  plaintiffs  continued  to  work  according  to 
said  request  in  the  making  the  patterns,  castings  and  ma- 
chinery, until  the  same  was  duly  finished,  under  the  direction 
of  the  said  Hall,  or  Green,  or  Van  Wyck,  one  or  all  of 
them,  or  their  agent,  and  superintending  the  building  of  said 
machine  for  them,  or  one  of  them,  with  the  knowledge  of 
the  others.  That  the  defendant  Green  sold  out  a  portion  of 
his  interest  in  the  said  patent,  castings  and  machine,  to  the 
defendant  Van  Wyck,  some  time  in  November,  A.  D.  1850, 
and  that  said  Van  Wyck  thus  became  interested  in  the  pat- 
ent, and  in  the  patterns,  castings  and  machine,  and  in  the 
building  thereof,  and  he  gave  orders  in  relation  thereto  and 
in  relation  to  other  machinery  connected  with  the  same  par* 
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ties.    And  the  plaintiffi  further  stated  that  they  frequently 
applied  to  one,  some  or  all  of  the  defendants,  for  payment 
on  account  of  the  said  work  upon  the  patterns,  castings  and 
machine,  and  for  the  materials  furnished;  that  the  only 
money  received  for  said  work  and  materials  done  or  furnished 
for  said  patterns,  castings  and  machine,  in  pursuance  of  such 
orders,  was  the  sum  of  $250,  paid  in  the  name  of  Hall  and 
Van  Wyck,  two  of  the  defendants,  and  that  said  sum  is 
credited  upon  the  bill  for  work,  and  that  the  first  sum  herein 
mentioned  is  exclusiye  of  this  said  sum  of  $250.    That  the 
machine  was  furnished  and  put  up  under  the  care,  direction 
and  superintendence  of  the  defendants,  or  some  one  of  them, 
or  of  some  person  or  persons  acting  for  each  and  all  of  the 
defendants,  or  some  one  of  them,  and  so  completed  on  the 
28th  day  of  March,  1851,  when  the  entire  amount  of  money 
should  have  been  paid  according  to  said  agreement ;  that  the 
agent  of  the  defendants,  or  a  person  acting  in  that  capacity, 
or  in  some  way  interested  in  said  machine,  promised  to  come 
and  pay  the  plaintiffs  $1000,  a  portion  of  the  said  money, 
on  the  day  the  machine  was  taken  away,  as  hereinafter  m^i- 
tioned ;  and  the  defendants  often  spoke  of  the  payment  of 
the  money  for  the  machine  as  being  ready,  and  that  upon 
such  promises  and  assurances,  and  only  such,  the  plaintiffii 
allowed  the  machine  to  be  taken  to  No.  71  Twenty-second 
street,  to  be  put  up  for  trying  the  same,  and  only  upon  such 
terms  and  agreements  did  the  plaintiffs  consent  that  the  said 
machine  should  be  put  up ;  that  the  plaintiffs  put  up  the 
said  machine;  that  the  said  Green  and  Van  Wyck  were 
present  many  times  when  the  machine  was  being  put  up,  and 
made  an  appointment  with  the  plaintiffs  to  meet  them  within 
a  few  days  after  the  machine  was  put  up,  to  pay  the  plain- 
tifb,  but  the  said  defendants  did  not  meet  the  plaintiffs  as 
they  agreed  to  do ;  that  they  worked  the  machine  and  found 
no  fault  with  it.     That  said  machine  was  set  up  for  show 
and  exhibition,  at  No.  71  Twenty-second  street,  in  the  ciiy 
Vol.  XXXI.  22 
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of  'S&w  York ;  that  the  defendantB,  not  paying  them  for  said 
work,  labor  and  machine,  the  plaintiffs,  after  giving  one  or 
more  of  the  defendants  notice  thereof,  had  taken  said  ma- 
chine down,  and  now  have  the  same  in  their  possession ;  that 
they  have  tendered  the  said  machine  to  the  defendants  and 
demanded  payment  for  the  same,  and  that  they  are.  now 
ready  and  willing  to  deliver  the  said  machine  to  the  defend- 
ants upon  being  paid  therefor,  and  for  the  work  done  in  rela- 
tion thereto,  at  the  request  of  one  or  all  of  the  defendants, 
or  their  agent ;  that  the  same  is  a  valuable  machine  for  the 
planing  of  boards,  but  that  the  patent  is  held  by  all  or  some 
of  the  defendants,  or  a  portion  of  said  patent  is  held  by  some 
one  or  all  of  said  defendants. 

The  plaintiffs,  together  with  other  relief,  prayed  judgment 
against  each  and  aU  of  the  defendants,  and  such  others  as 
might  be  discovered,  as  should  be  just  and  proper,  and  for  the 
sum  of  $3000.41,  and  interest  from  the  28th  day  of  March, 
A.  D.  1851,  and  the  costs  of  this  action. 

The  defendant  Van  Wyck  alone  appeared.  He  put  in  an 
answer  denying  the  material  allegations  of  the  complaint, 
and  alleging  that  he  did  not  order  said  machine,  or  give  any 
orders  relating  thereto,  or  become  responsible  to  the  plain- 
ti£b  to  pay  for  the  same  in  any  way,  or  upon  any  terms  or 
conditions  whatever,  nor  had  he  at  any  time  ever  held  any 
interest  in  said  machine  of  any  kind,  either  by  purchase  or 
otherwise,  nor  did  he  ever  become  liable  to  the  plaintiffs  in 
any  way  for  any  alleged  work,  labor,  materials  or  machinery, 
in  any  manner  connected  with  said  machine.  That  said  ma- 
chine was  not  worth  the  amount  claimed  in  the  complaint, 
but,  on  the  contrary  thereof,  the  said  machine  was  wholly 
and  entirely  valueless,  for  the  purposes  for  which  it  was 
built,  and  of  no  practical  use  whatever.  That  said  machine 
was  built  for  planing,  tongueing  and  grooving  boards,  but  the 
same,  in  those  respects,  proved  a  perfect  failure  ^ter  being 
fully  tried;  and  wholly  unfit  and  of  no  value  for  any  such 
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purpofle ;  that  at  the  time  of  the  commenoement  of  this  ao- 
tion  the  plaintifis  held  said  machine  and  machinery,  and 
every  thing  connected  therewith,  in  their  possession  and  as 
their  property,  and  some  time  in  the  year  1852  sold  the  same 
as  their  property,  and  on  their  own  account,  for  a  large  sum 
of  money,  to  wit,  about  $1300,  and  received  said  sum  in 
payment,  and  if  there  is  any  portion  of  said  machine,  ma- 
chinery or  patterns  unsold,  they  yet  retain  the  same  in  their 
possession  and  as  their  property.  And  the  defendant  al- 
leged  that  the  plaintiff  never  tendered  said  machine  or  ma. 
chinery,  or  any  part  thereof,  to  him,  or  claimed  that  he  was 
liable  therefor,  before  the  commencement  of  this  action. 
That  the  plaintiffs  were  fully  paid  and  satisfied,  before  the 
commencement  of  this  action,  for  all  claims  and  demands 
they  had  against  the  defendant,  and  he  was  fully  released 
and  discharged  therefrom. 

Wherefore  the  defendant  demanded  that  the  complaint  be 
dismissed,  and  that  he  have  judgment  against  the  plainti£EB, 
with  costs. 

The  action  was  tried  before  a  jury,  who  found  a  verdict 
in  favor  of  the  plaintifib,  and  from  the  judgment  entered 
thereon,  and  from  an  order  made  at  a  special  term  denying 
a  motion  for  a  new  trial,  the  defendant  Van  Wyck  appealed. 

Charles  N.  Blacky  lor  the  appellant. 

O.  Bainhridge  Smithy  for  the  plaintifb. 

By  the  Court,  Clbbkb,  P.  J.  If  Van  Wyck  is  liable  at 
all,  it  is  on  the  ground  of  an  original  promise.  The  machine, 
for  the  making  of  which  this  action  is  brought,  was  ordered 
in  the  first  instance  by  Green,  who  was  the  owner  of  a  Eit- 
tle's  machine,  and  some  tools  which  he  had,  on  premises 
rented  by  .him  in  22d  street  This  machine  wIeis  ordered,  to 
enable  him  to  effectuate  the  interest  which  he  had  in  the 
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patent  right  in  that  machine  for  the  cities  of  New  York  and 
Brooklyn.  After  the  machine  was  ordered,  Green  sold  to 
Van  Wyck  his  interest  in  the  lease  of  the  building  in  22d 
street,  with  the  tools  and  machines  therein,  and  also  his  inter- 
est in  the  patent  right  in  Kittle's  invention.  This  was  on 
the  17th  of  November,  1860.  Before  the  commencement  of 
the  work,  according  to  the  testimony  of  Schwartz,  Green 
called  on  him,  accompanied  by  Van  Wyck,  and  stated  that 
he  had  sold  out  his  interest  to  Van  Wyck,  who  assented  to 
the  statement.  After  this,  the  plaintiff  proceeded  with  the 
machine  and  completed  it. 

Although  the  machine  was,  in  the  first  instance,  ordered 
by  Green,  yet  if  Van  Wyck  expressly  or  impliedly  directed 
the  plaintiffs  to  complete  it,  and  if  they  delivered  it  to  Van 
Wyck,  the  latter  is  liable  to  pay  for  the  work ;  and  the  plain- 
tiffs having  chosen  to  charge  Van  Wyck,  and  having  deliv- 
ered it  to  him,  had  no  claim  against  Green. 

The  questions  of  fact,  upon  which  these  propositions  de- 
pend, were  fairly  put  to  the  jury ;  and  I  see  nothing,  in  this 
respect,  in  the  judge's  charge,  of  which  the  defendant  can 
complain. 

The  complaint  contains  a  great  deal  of  unnecessary  matter ; 
but,  however  inconsistent  with  the  general  allegations  some 
of  the  statements,  which  are  mere  recitals  of  evidence,  may 
be,  yet  those  general  allegations  contain  enough  to  sustain  a 
claim  for  work  and  labor ;  and  the  judge  properly  refused  to 
dismiss  the  complaint  on  the  ground  that  it  did  not  show  an 
original  promise. 

As  to  the  taking  back  of  the  machine  by  the  plaintiffs, 
after  it  was  delivered  to  Van  Wyck,  the  judge  expressly 
chained  the  jury  '^  if  the  plaintifis  intended  to  take  the  ma- 
chine as  a  substitute  for  his  debt,  and  to  relieve  the  defendant 
from  all  liability,  then  they  could  not  claim  for  it  in  this 
suit ;  but  if  they  merely  took  it  for  the  purpose  of  making  a 
sale  on  accbunt  of  Van  Wyck,  then  it  was  not  a  circumstance 
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which  prevents  their  recovering."  This  q^aestion  conld  vaoi 
he  left  to  the  jury  in  clearer  terms. 

On  the  whole,  I  see  no  reason  why  the  verdict  should  be 
disturbed. 

The  judgment  should  be  afBjrmed,  with  costs. 

[Nbw  Tobx  Gbnisal  Tbbm,  Febnuuy  8,1862.    Inffrakam,  Lmmard  9ad 
CUrke^  Jnstioes.] 
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The  People,  ex  rd.  James  S.  Brownson  and  others,  vs.  The 
Marike  Coubt  of  the  Citt  of  New  Yobk  and  others. 

The  Same  vs.  The  Same. 

.The  Same  vs.  The  Same. 

The  writ  of  prohibition  does  not  issue  to  correct  errors  or  irregularities  in  ad- 
mimstering  Jnstice  by  inferior  courts,  but  to  prerent  courts  from  going  be- 
yond their  Jurisdiction  in  the  exercise  of  Judicial  power  in  matters  orer 
which  they  liaTe  no  cognizance. 

It  ought  not  to  issue  where  the  party  has  a'  complete  remedy  in  some  other 
and  more  ordinary  form. 

The  writ  will  not  be  issued  upon  the  ground  that  the  aiBdarits  on  which  pro- 
ceedings by  attachment  were  founded  did  not  show  certain  matters  which 
were  necessary,  to  Justify  the  issuing  of  the  attachment. 

Nor  will  it  be  issued  on  the  ground  that  the  debt  for  which  the  plaintiff  was 
entitled  to  sue,  in  the  court  below,  was  larger  than  the  Jurisdiction  of  that 
court  pennitted  to  be  recoTered  there;  provided  the  plaintiff,  to  obviate 
that  difficulty,  remits  all  beyond  the  amount  of  which  the  court  has  Juris- 
diction. 

APPEAL  from  an  order  made  at  a  special  term,  denying  an 
absolute  writ  of  prohibition.  Actions  were  commenced 
bj  Samuel  W.  Slocum  in  the  marine  court  of  the  city  of  New 
York,  against  James  S.  Brownson,  Frank  P.  Slocum  and  Ed- 
ward Hopkins,  by  attachment,  upon  three  several  promissory 
notes  made  by  the  defendants  for  $600,  $650  and  $600,  re- 
spectively. The  complaint  in  each  case  was  the  usual  com- 
Lt  upon  a  promissory  note.    The  defendants  put  in  an 
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answer,  in  each  case,  in  which  they  claimed  and  insisted  that 
the  action  ought  not  to  be  maintained  against  them :  ^^  First 
Because  the  same  was  begun  by  attachment  issued  on  the  9th 
day  of  September  instant,  which  attachment  was  founded  on 
an  affidavit  sworn  to  by  the  plaintiff  on  said  day,  and  that 
there  are  not,  as  they  are  advised  and  believe,  facts  sufficient 
stated  in  the  said  affidavit  to  give  this  court  jurisdiction 
thereof.  Second.  Because  the  action  was  commenced  by  the 
attachment  of  property,  the  alleged  debt  exceeding  $500. 
Third.  Because  there  is  another  action  pending  in  this  court 
for  a  part  of  the  entire  cause  of  action  of  which  the  matters 
stated  in  the  complaint  herein  form  a  part.  Fourth.  And 
for  a  further  defense,  the  defendants,  without  waiving  their 
aforesaid  objections  to  the  jurisdiction  of  this  court,  say  that 
the  plaintiff,  on  the  17th  day  of  March,  1861,  by  his  son 
Frank  P.  Slocum,  borrowed  of  the  defendants  the  sum  of  $80 
in  cash,  promising  to  return  the  same  immediately,  which 
has  not  been  done,  but  that  the  said  sum,  with  the  interest 
thereon,  remains  due  and  unpaid,  and  is  a  just  and  valid 
set-off  and  counter-claim  to  the  alleged  claim  of  the  plaintiff 
herein.  Fifth.  And  for  a  further  defense,  the  defendants, 
without  waiving  their  aforesaid  objections  to  the  jurisdiction 
of  this  court,  say  that  on  or  about  the  6th  day  of  May,  1861, 
the  plaintiff,  as  they  are  informed  and  believe,  through  the 
agency  of  and  by  collusion  with  the  said  defendant  Frank  P. 
Slocum,  abstracted  from  the  pocket-book  of  the  defendant's 
firm  four  negotiable  promissory  notes  for  $300  each,  made  by 
the  plaintiff  to  the  order  of  the  defendants,  each  dated  Jan- 
uary 31st,  1861,  two  of  which  matured  on  the  3d  of  June, 
and  on  the  3d  of  August,  1861,  respectively,  and  the  other 
two  of  which  will  mature  respectively  on  the  3d  of  October 
and  February  next,  and  that  the  said  four  notes  were,  at  or 
about  the  time  of  the  making  thereof,  delivered  by  the  plain- 
tiff to  the  defendants  for  value  received ;  that  they  are  the 
lawful  property  of  the  defendants  and  are  unpaid,  but  are 
fraudulently  retained  and  held  by  the  plaintiff,  and  that  the 
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claim  therefor  is  a  further  just  and  valid  ueUoS  and  comiter- 
claim  to  the  notes  in  the  complaint  mentioned.  Sixth.  And 
for  a  further  defense,  by  leave  of  the  court  first  duly  obtained, 
and  without  waiving  their  aforesaid  objections  to  the  jurisdic- 
tion of  this  court,  the  defendants  say  that,  as  they  are  in- 
formed and  believe,  since  the  commencement  of  this  suit,  and 
on  the  14th  day  of  September  instant,  the  plaintiff,  through 
the  agency  of  and  by  collusion  with  the  said  defendant  Frank 
P.  Slocum,  abstracted  from  the  defendants'  store,  and  still  re- 
tains in  his  possession,  goods  belonging  to  the  defendants, 
amounting  at  cost  price  to  $769.53,  and  the  market  value 
whereof  is  $1000,  or  thereabouts.  And  these  defendants  say 
that  the  claim  therefor  is,  as  they  are  advised  and  believe,  a 
further  just  and  valid  set-off  and  counter-claim  to  the  notes 
in  the  complaint  mentioned.''  Wherefore  the  defendants 
demanded  judgment  for  $500  against  the  plaintiff. 

The  actions  being  at  issue,  the  defendants  therein  sued  out 
a  writ  of  prohibition,  commanding  the  marine  court  to  desist 
and  refrain  from  any  further  proceedings  therein  until  the 
next  special  term  of  the  supreme  court  to  be  held  at  cham- 
bers in  the  city  hall,  in  the  city  of  Kew  York,  on  the  first 
Monday  of  October,  1861,  and  until  the  further  order  of  the 
court ;  and  directing  the  marine  court  to  show  cause  before 
the  supreme  court,  at  that  time  and  place,  why  it  should  not 
be  absolutely  restrained  from  any  further  proceedings  in  such 
actions.  The  marine  court  made  a  return,  in  each  case,  in 
which  it  stated  that  the  attachment  in  said  action  was  duly 
issued  out'  of  this  court  on  the  9th  day  of  September,  1861, 
returnable  on  the  12th  day  of  September.  That  the  same 
was  duly  returned  on  the  said  12th  day  of  September,  per- 
sonally served  on  the  defendant,  with  an  iventory  of  the  prop- 
erty of  the  defendants  attached  by  the  sheriff  thereund^. 
That  on  the  return  day  of  said  attachment  the  defendants 
therein  appeared  by  their  counsel,  and  moved  to  dismiss  the 
proceedings  for  want  of  jurisdiction,  on  account  of  the  insuf- 
ficiency of  the  plaintiff's  affidavit;  which  motion  was  over- 
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ruled.  That  no  appeal  had  been  taken  from  said  decision, 
but,  on  the  motion  of  the  defendants,  the  trial  of  the  case  was 
adjourned  to  the  24th  day  of  September,  1861,  and  the  plain- 
tiff was  ordered  to  serve  his  complaint,  and  the  defendants  to 
answer  before  that  day.  That  upon  the  adjourned  day  the 
said  action  was  called  for  trial,  at  which  time  the  writ  of 
prohibition  was  served.  Whereupon  the  trial  of  the  action 
was  adjourned  to  the  14th  October,  1861. 

On  the  return  day  of  the  alternative  writ,  the  court,  after 
a  hearing  of  the  respective  parties,  made  an  order  denying 
the  motion  to  make  the  writ  absolute,  and  discharging  the 
alternative  writ,  without  costs.  The  following  reasons  were 
assigned  by  the  justice  at  the  special  term,  for  his  decision. 

Sutherland,  J.  "The  general  principle  is,  that  courts, 
in  rendering  judgments,  must  have  jurisdiction  not  only  of 
the  subject  matter,  but  also  of  the  person ;  but  I  understand 
that  a  writ  of  prohibition  issues  only  on  the  ground  that 
the  inferior  court  or  tribunal  is  taking  cognizance,  or  is  about 
to  proceed  to  take  cognizance,  of  matters  not  within  its  juris- 
diction. (Bac.  Abr.  Prohibition,  K.)  In  this  case  it  ap- 
pears that  the  three  suits  in  the  marine  court,  against  the 
relators,  were  severally  commenced  by  attachment.  The  at- 
tachments were  processes  to  obtain  the  appearance  of  the 
relators,  as  defendants  in  those  suits.  They  claim  that  the 
attachments  were  irreeoilarly  issued :  that  the  affidavits  on 
which  ttxey  were  basedVere  Lufficie^  and  did  not  give  the 
marine  court  jurisdiction ;  but  this  question  of  jurisdiction 
relates  to  the  person  only,  and  need  not,  and  cannot,  I  think, 
be  properly  determined  on  this  application  for  a  writ  of  pro- 
hibition. Besides,  the  relators,  on  the  return  of  the  attach- 
ment, appeared,  and  moved  to  discharge  them,  on  the  ground 
that  the  affidavits  on  which  they  were  issued  were  insuffi- 
cient ;  which  motion  was  denied.  If  the  marine  court  decided 
erroneously  on  this  point,  the  remedy  is  by  appeal ;  or,  per- 
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hapsy  by  action,  when  any  judgments  whioh  may  be  obtained 
shall  be  enforced  or  attempted  to  be  enforced. 

The  remaining  question,  then,  is  whether  the  marine  court 
has  jurisdiction  of  the  subject  matters  of  the  three  actions. 
The  three  actions  are  on  three  seyeral  promissory  notes  for 
$600, 1^650  and  $600,  respectively ;  the  respondent  Slocum, 
the  plaintijQT  in  those  suits,  claiming  to  recover  only  the  amount 
of  $500  in  each  suit  on  one  of  the  notes.  The  relators,  in 
their  answer  in  each  suit,  after  pleading  to  the  jurisdiction 
on  several  groimds,  set  up  three  several  counter-claims  aris- 
ing on  contract ;  one  for  $80,  one  for  $1200,  and  the  other 
for  $1000.    The  answers  are  severally  verified. 

The  question  is  whether  the  marine  court  has  now  juris- 
diction of  the  subject  matter  of  these  actions,  and  can  pro- 
ceed in  tiiem  to  hear  the  proofs  of  the  parties.  In  my 
opinion  it  has  such  jurisdiction,  and  can  proceed  to  hear  the 
proofs  of  the  parties. 

By  the  code,  in  an  action  arising  on  contract  for  the  re- 
covery of  money  only,  the  marine  court  had  jurisdiction 
when  the  amount  claimed  did  not  exceed  $100,  but  it  had 
no  jurisdiction  of  a  matter  of  account  '^  where  the  sum  total 
of  the  accounts  of  both  parties,  proved  to  the  satisfaction  of 
the  justice,  shall  exceed  four  hundred  dollars."'  {Gode^  §§  65, 
53,  64,  mb.  4.)  By  the  act  of  April  17th,  1852,  §  9,  the 
jurisdiction  of  tixe  marine  coiu-t  was  extended,  in  these  words : 
'^  In  all  cases  in  which  the  jurisdiction  of  said  marine  court 
is  now  limited,  so  that  there  can  be  no  recovery  therein  for  a 
larger  amount  than  $100,  the  jurisdiction  is  hereby  extended, 
80  that  in  such  actions  the  recovery  of  either  party  may  here- 
after be  to  the  amount  of  $250,  with  costs,"'  &c.  By  the  act  of 
July  21, 1853,  §  2,  the  jurisdiction  of  the  marine  court  is  fur- 
ther extended,  in  these  words :  ^^  In  cases  where  the  jurisdiction 
of  said  court  is  now  limited,  so  that  there  can  be  no  recovery 
therein  for  a  larger  amount  than  two  hundred  and  fifty  dol- 
lars, the  jurisdiction  is  hereby  extended,  so  that  in  such  cases 
the  recovery  of  either  party  may  hereafter  be  to  the  amount 
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of  $500,  notwithstanding  that  the  accounts  of  both  parties 
may  exceed  $400/'  It  will  be  seen  that  the  limitation  of  the 
jurisdiction,  by  the  provisions  of  the  acts  of  1852  and  1853 
quoted,  is  as  to  the  amount  of  the  recovery  of  either  party. 
By  the  act  of  1853  the  marine  court  has  jurisdiction,  '^  not- 
withstanding that  the  accounts  of  both  parties  may  exceed 
1^400/'  The  excess  is  not  qualified  or  limited.^  It  would 
appear  that  the  limitation  of  jurisdiction  as  to  matters  of 
account  by  the  code,  §  54,  sub.  4,  which  limitation  depended 
on  the  ^'  sum  total  of  the  accounts  of  both  parties,  proved  to 
the  satisfaction  of  the  Justice/'  if  it  applied  to  the  marine 
court,  has  been  wholly  taken  away  by  the  act  of  1853 ;  and 
yet,  by  the  express  words  of  the  act,  the  marine  court  can- 
not render  a  judgment  for  either  party  for  over  $500. 

Where  there  are  claims  and  counter-claims  Arising  on  con- 
tract, I  think  the  question  of  jurisdiction  must  be  determined 
by  the  admissions  or  proofs,  and  not  by  the  mere  statement 
of  the  claims  in  the  pleadings,  although  verified.  If  the  re- 
spondent Slocum  proves  his  claim,  and  the  relators  prove 
their  whole  counter-claim,  or  to  an  amount  exceeding  one 
thousand  doUars  in  any  one  of  the  three  suits,  the  court  can 
give  them  judgment  for  $500  only ;  and  as  they  cannot  be 
compelled  to  split  up  any  one  of  their  claims  arising  on  one 
contract,  or  to  release  any  part  of  it,  in  my  opinion  the  result 
is  that  the  marine  court  should,  on  such  proof,  and  upon  the 
relators  declining  to  take  judgment  for  $500  only,  dismiss 
the  suit.  But  in  case  the  marine  court  should  reftise  to  do 
so,  either  upon  the  ground  that  the  proof  was  not  satis&ctory, 
or  upon  any  other  ground,  I  do  not  mean  now  to  express  an 
opinion  on  the  question  whether  the  relators'  remedy  would 
be  by  writ  of  prohibition  or  by  appeal,  or  by  an  equitable 
action  to  stay  Slocum's  judgments  in  the  marine  court,  until 
they  could  recover  judgment  for  their  counter-claims  in  a 
court  of  sufficient  jurisdiction. 

In  any  view  of  the  question  of  jurisdiction,  the  relators  aro 
premature  in  their  application  for  a  writ  of  prohibition.    In 
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this  court,  the  respondent  Slocum  could  have  included  his 
claims  on  the  three  several  notes  in  one  action ;  and  if  he 
had  brought  three  actions,  one  on  each  note,  he  would  have 
done  so  subject  to  the  power  of  the  court  to  consolidate  them 
into  one  action.  There  are  some  old  common  law  cases  which 
would  go  to  show  that  the  respondent  Slocum  had  no  right 
to  reduce  his  claim  on  the  relators'  three  notes  severally,  for 
the  purpose  of  giving  the  marine  court  jurisdiction ;  that  his 
doing  so  should  be  considered  a  fraud  on  this  court,  and  that 
upon  that  ground  a  prohibition  should  be  granted.  There 
are  also  old  common  law  cases  which  go  to  show  that  the 
bringing  of  the  three  several  actions,  on  the  three  several 
notes,  in  the  marine  court,  at  the  same  time,  should  be  con* 
sidered  as  intended  to  defraud  this  court  of  its  jurisdiction. 
{See  Bac.  Abr.  Prohibition  Ky  and  cases  there  cited,)  But 
I  doubt  the  applicability  of  this  principle  of  fraud  to  the 
question  of  jurisdiction  in  this  case,  at  this  day,  or  to  the 
system  of  courts  here,  where  we  have  several  courts  of  supe« 
rior  concurrent  jurisdiction.  Certainly  this  court  has  no 
cause  to  complain  of  being  defrauded  of  its  jurisdiction ;  and 
I  do  not  see  how  the  relators  can  complain  of  being  acquitted 
of  the  payment  of  $100  on  each  note.  The  cases  cited  by 
the  counsel  for  the  relators,  to  show  that  no  facts  being  set 
forth  in  the  returns  of  the  marine  court  in  answer  to  the 
alternative  writs,  an  absolute  prohibition  must  issue  of  course, 
assume  that  the  facts  upon  which  the  alternative  writs  issue, 
unanswered,  are  sufficient  to  authorize  the  absolute  writ. 

Upon  the  whole,  I  think  the  application  for  the  absolute 
writs  should  be  denied,  but  without  costs.'' 

From  the  order  entered  in  pursuance  of  this  opinion,  the 
relators  appealed  to  the  general  term. 

S.  D.  Sedgwick,  for  the  appellants. 

Livingston  K.  Miller^  for  the  respondents. 
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By  the  Court y  Ingeaham,  P.  J.  We  see  no  good  reason  for 
granting  the  writ  of  prohibition  asked  for  on  these  motions. 
The  writ  does  not  issne  to  correct  irregularities  or  errors  in 
administering  justice  by  inferior  courts,  but  to  prevent  courts 
from  going  beyond  their  jurisdiction  in  the  exercise  of  judi- 
cial power  in  matters  over  which  they  have  no  cognizance. 
(2  Hilly  367.  7  Wend.  518.)  It  ought  not  to  issue  where 
the  party  has  a  complete  remedy  in  some  other  and  more 
ordinary  form.     (2  Silly  367.) 

In  the  present  case,  the  first  ground  upon  which  the  writ 
is  asked  for  is,  that  the  affidavit  on  which  the  proceedings 
complained  of  were  founded  did  not  show  certain  matters 
which  the  relators  think  were  necessary,  to  justify  the  issuing 
of  the  attachments.  This  is  so  clearly  a  matter  of  practice 
in  the  court,  to  be  remedied  first  by  a  motion  to  the  court, 
secondly,  by  an  appeal  to  the  general  term,  and  next  to  the 
common  pleas,  that  it  seems  only  necessary  to  mention  it  to 
show  that  the  error  is  not  to  be  corrected  by  a  writ  of  pro- 
hibition. 

Another  ground  on  which  the  relator  asks  for  the  writ  is, 
that  the  debt  for  which  the  plaintiff  was  entitled  to  sue  was 
larger  than  the  jurisdiction  of  the  marine  court  permitted  to 
be  recovered  in  that  court.  To  obviate  this  difficulty  the 
plaintiff  remitted  all  over  $500,  and  only  sought  to  recover 
the  latter  sum.  We  think  the  defendant,  who  is  relator  here, 
has  no  cause  to  complain  because  the  plaintiff  sees  fit  to  re- 
duce the  amount  of  his  indebtedness  by  relinquishing  to  the 
debtor  a  part  of  his  debt.  It  does  not  affect  the  jurisdic- 
tional question.  The  person,  and  the  subject  matter,  were 
both  within  the  jurisdiction  of  the  court,  and  there  is  noth- 
ing to  show  that  the  court  attempted  to  exceed  its  powers, 
in  rendering  judgment  for  a  greater  amount  than  the  statute 
allowed.  Nor  do  we  consider  it  any  act  in  fraud  of  the  juris- 
diction of  the  higher  courts,  calling  for  this  particular  Rem- 
edy. At  the  present  day  there  is  no  necessity  for  such 
proceedings,  to  preserve  the  jurisdiction  of  the  courts— oer- 
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tainly  none  for  applying  such  a  remedy  simply  because  the 
creditor  gives  to  his  debtor  one  fifth  of  his  indebtedness. 

The  objection  as  to  counter-claims  is  also  expressly  pro- 
vided for  in  the  act  relating  to  the  marine  court 

None  of  these  grounds  show  any  attempt  on  the  part  of 
the  court  to  exceed  its  jurisdiction,  or  to  exercise  any  author- 
ity not  conferred  upon  it  by  law.  There  is  therefore  no  rea- 
son for  issuing  this  writ,  and  the  order  made  at  special  term, 
denying  this  application,  should  be  affirmed. 

[Sew  York  Gbvbbal  Tbrm,  Febraary  8, 1862.    Ingrahamj  Leonard  and 
CUrke,  JoBtieeB.] 


Bbuce  and  others  vs.  Davbnpobt  and  others. 

An  agent  cannot  act  for  his  own  benefit  in  relation  to  the  subject  matter  of  the 
agency,  to  the  injury  of  his  principal. 

An  agent  is  bound  to  follow  the  instmotions  of  his  principal ;  and  if  he  neg- 
lects to  do  80,  he  will  make  himself  liable  for  the  loss  or  damage  which  his 
principal  sustains. 

The  plaintifib  were  employed  by  T.  B.,  in  behalf  of  himself  and  J.  D.,  who 
were  partners,  as  their  brokers  and  agents,  to  sell  a  certain  promissory  note 
held  by  them,  made  by  third  persons,  and  were  instracted  to  sell  the  same 
at  a  discount  of  twelve  per  cent,  without  their  indorsement  and  without  re- 
course. Subsequently  the  plaintiffh  called  upon  J.  !>.,  in  the  absence  of 
T.  n.,  and  by  falsely  stating  that  T.  I>.  had  before  indorsed  similar  notes 
which  the  plaintifik  had  been  employed  to  sell,  and  concealing  from  him  the 
ftct  that  T.  n.  had  instructed  them  to  sell  without  recourse,  procured  firom 
him  the  indorsement  of  the  name  of  the  firm  upon  the  note.  Held  that  the 
indorsement  having  been  obtained  by  an  abuse  of  the  confidential  relation 
of  principal  and  agent,  did  not  constitute  a  contract  upon  which  the  latter 
could  sue  the  former. 

Sdd  aUo,  that  for  the  same  reasons  the  indorsement  could  not  be  considered 
a  modification  of  the  instructions  to  sell  without  recourse ;  and  that  for 
whatever  damage  the  principals  had  sustained,  by  the  disregard  of  their  in- 
structions, the  agents  were  liable. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.    The  action  was  brought  against  the  defendants 
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as  indorsers  of  a  promissory  note  made  by  the  finn  of  Beale, 
Mellick  &  Dewitt,  to  their  own  order^  dated  March  20ih^ 
1857,  for  the  sum  of  $2350.69,  payable  four  months  after 
date.  The  defendants  put  in  an  answer,  in  which  they  al- 
leged :  That,  preyious  to  the  making  of  the  note  in  suit,  the 
defendants  had  other  similar  notes,  made  by  the  same  parties, 
and  that  Thomas  Davenport,  one  of  the  defendants,  took  said 
notes  to  the  plaintiffs,  as  brokers,  to  sell  without  their  in- 
dorsement, and  without  recourse  to  them  in  j^y  event.  That 
the  plaintiffs^undertook  to  sell  and  did  sell  them  in  that  way 
at  an  usurious  rate  of  interest.  That  after  said  agreement 
and  the  sale  of  said  notes,  Thomas  Davenport,  one  of  the  de- 
fendants, left  the  note  mentioned  in  the  complaint  with  the 
plaintiffs,  for  sale  without  their  (the  defendants')  indorsement, 
without  recourse  to  them,  and  they  undertook  and  agreed  so 
to  sell  the  same.  That  the  plaintiffs,  well  knowing  and  un- 
derstanding said  agreement  and  the  facts,  went  to  James 
S.  Davenport,  in  the  absence  of  the  said  Thomas  Davenport, 
and  falsely  stated  and  represented  to  him  that  said  Thomas 
Davenport  had  indorsed  all  the  other  similar  notes  in  the  firm 
name,  and  would  indorse  the  one  in  suit  if  he  were  present, 
and,  by  these  and  other  false  and  fraudulent  representations, 
induced  the  defendant  James  S.  Davenport,  without  the 
knowledge  or  consent  of  the  other  defendants,  to  indorse  said 
note  in  the  firm  name  of  the  defendants ;  and  the  defendants 
alleged  that  the  plaintiffs  never  sold  said  note,  and  they 
claimed  that  said  indorsement  was  without  any  considera- 
tion, and  was  obtained  by  fraud,  false  representations  and 
deceptions,  and  is  void ;  and  that  they  are  not  legally  or  equi- 
tably bound  as  indorsers,  by  reason  of  the  fraud  practiced 
upon,  and  the  false  and  fraudulent  representations  made  to, 
said  James  8.  Davenport.  The  defendants  also  set  up  the 
statute  against  usury,  as  a  defense,  and  alleged,  by  way  of 
counter-claim,  the  payment  of  $600  to  the  plaintifb  by  the 
makers  of  the  note. 
It  appeared  on  the  trial,  before  the  referee,  that  Thomas 
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Davenport  did  not  hear  of  the  transaction  until  a  daj  or  two 
before  the  maturity  of  the  note ;  when  he  and  J.  S.  Daven- 
port repudiated  the  indorsement — as  haying  been  obtained  by 
fraud  and  false  representations.  The  referee  reported  in  fa- 
vor of  the  plaintifib  for  the  whole  amount  claimed ;  and  the 
defendants  appealed  from  the  judgment. 

Wm,  W,  NileSy  for  the  appellants. 

Chas.  S.  Webhy  for  the  plaintifis. 

By  the  Court,  Leonard,  J.  An  agent  cannot  act  for  his 
own  benefit  in  relation  to  the  subject  matter  of  the  agency,  to 
the  injury  of  those  by  whom  he  is  employed.  The  relation 
of  principal  and  agent  is  of  a  confidential  character,  demand- 
ing the  utmost  truth  and  good  faith  between  them.  An 
agent  is  required  to  follow  the  instructions  of  his  principal, 
and  if  he  neglects  to  do  so,  he  wiU  make  himself  liable  for  the 
loss  or  damage  which  his  principal  sustains. 

In  this  case  the  acting  principal,  one  of  the  defendants'  firm, 
instructed  the  plaintifiis,  who  were  the  agents  of  the  defend- 
ants in  the  matter,  to  sell  a  certain  promissory  note,  belong- 
ing to  the  defendants  and  then  committed  to  the  plaintifBi 
for  sale,  without  recourse  to  the  defendants,  at  a  discount  of 
twelve  per  cent.  These  instructions  it  was  necessary  for  the 
plaintiffs  to  follow ;  and  unless  they  were  afterwards  changed 
or  modified  by  the  defendants,  the  plainti£b  are  liable  for  the 
loss  or  damage  which  the  defendants  sustain  in  consequence 
of  the  disregard  of  those  instructions. 

The  modification  of  these  instructions,  if  any,  arises  from 
the  fact  that  another  member  of  the  defendants'  firm,  in  the 
absence  of  the  member  who  gave  the  instructions  to  the  plain- 
tiffs, and  delivered  the  note  to  them,  indorsed  it^  with  the 
name  of  the  defendants'  firm.  Such  an  act,  under  ordinary 
circumstances,  would  clearly  amount  to  a  revocation  of  in- 
structions to  sell  without  recourse.     Either  memhv^' could 
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bind  the  firm  by  indorsement  in  the  regular  conrse  of  busi- 
ness for  the  benefit  of  the  firm. 

In  the  present  case  it  does  not  appear  that  the  member  of 
the  defendants'  firm  who  indorsed  the  note  knew  that  his 
absent  partner  had  instmcted  the  plaintiffs  to  sell  without 
recourse,  while  the  plaintifib  did  know  it,  and  omitted  to 
communicate  the  fact  to  them  when  he  applied  for  the  de- 
fendants' indorsement.  The  plaintiffs  also  induced  the  in- 
dorsement, by  stating  that  the  absent  partner  had  before 
indorsed  the  notes  of  the  same  makers  which  the  plainti£b 
had  been  employed  to  selL  This  latter  statement  was  wholly 
without  foundation  in  fact.  The  plaintiffs  thereupon  indorsed 
the  note  for  their  own  purposes,  without  any  request  from 
the  defendants,  and  procured  it  to  be  discounted  at  seven  per 
cent,  and  made  return  to  the  defendants  of  the  proceeds  of 
the  note  at  the  rate  of  twelve  per  cent  discount,  retaining  the 
difference  in  the  rate  of  discount,  fraudulently,  for  their  own 
benefit. 

The  note  not  being  paid  at  maturity  the  plainti£b  took  it 
up,  to  protect  their  own  indorsement,  and  now  bring  this  ac- 
tion to  recover  of  the  defendants  as  prior  indorsers. 

The  conduct  of  the  plaintiffs  was  marked  by  an  abuse  of 
the  trust  reposed  in  them,  at  every  step.  An  indorsement  so 
obtained  by  an  agent  cannot  be  considered  as  a  change  or 
modification  of  his  instructions,  or  as  creating  the  usual  ob- 
ligation as  to  the  agent  which  arises  from  the  act  of  indorsing 
mercantile  paper.  The  plaintiffs  well  knew  that  one  member 
of  the  defendants'  firm  had  expressly  refused  to  indorse  that 
particular  note,  and  that,  as  to  that  particular  member,  there 
was  not  only  no  contract  by  the  indorsement,  but  an  absolute 
refusal  to  make  one.  The  indorsement  deprived  the  defend- 
ants of  the  advantage  of  disposing  of  the  note  in  the  market 
to  such  persons  as  might  choose  to  purchase  it  without  the 
indorsement,  which  the  defendants  desired  to  avoid. 

There  is  no  evidence  tending  to  show  that  the  makers  of 
the  note  were  not  in  good  credit,  or  that  the  defendants  had 
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any  knowledge  of  their  circumstances  pecuniarily,  wliich  was 
not  common  to  every  body  in  the  community.  No  improper 
motive  is  to  be  attributed  to  the  defendants,  in  the  absence 
of  proof,  for  desiring  to  sell  the  note  without  incurring  liabil- 
ity by  indorsement. 

If  the  defendants  are  to  be  held  liable  by  this  indorsement, 
then  the  design  of  the  financial  member  of  the  firm  in  selling 
the  note  without  recourse  to  them  will  be  frustrated,  by  the 
action  of  the  agents  who  were  employed  to  dispose  of  the  note 
in  a  different  manner. 

It  has  been  said  that  the  defendants  have  had  the  plain- 
ti&'  money,  and  ought  therefore  to  be  held  liable.  If  so, 
let  the  plaintifis  bring  their  action  directly  for  money  loaned 
or  paid  out  for  the  account  of  the  defendants. 

But,  in  my  opinion,  no  contract  exists  between  the  plain- 
tifib  and  defendants  upon  the  indorsement  of  this  note.  The 
indorsement  was  obtained  by  an  abuse  of  the  confidential  re- 
lation of  principal  and  agent,  and  does  not  as  between  them, 
in  favor  of  the  guilty  party,  constitute  a  contract. 

The  same  reasons  will  also  prevent  the  indorsement  from 
being  considered  a  modification  of  the  instruction  to  sell  with- 
out recourse.  Whatever  damage  the  defendants  have  sus- 
tained by  the  disregard  of  their  instructions,  the  plaintiift 
must  bear. 

The  judgment  shoxQd  be  reversed  and  a  new  trial  be  or- 
dered, with  costs  to  abide  the  event,  and  the  cause  be  sent 
back  to  the  referee. 

[Nbw  Tork  Obnebal  Tbrm,  February  8, 1862.  Ingrdhamf  Leonard  and 
CUrke,  Jostioes.] 
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The  defendants  invited  estimates  for  26  or  27  meerschaums,  or  retorts,  to  be 
delivered  in  certain  numbers,  at  certain  dates ;  adding,  "  any  number  at  onr 
option."  The  plaintiff  offered,  in  writing,  to  build  26  or  27,  of  brick,  for 
tl650  each,  or  of  iron  at  $1860  each.  He  then  added  this  clause :  "All  the 
above  to  be  in  accordance  with  1st  plan  and  specification  dated  4th  inst, 
and  to  be  delivered  at  such  dates  and  in  such  numbers  as  you  may  specify 
within  the  next  66  days."  To  this  proposition  the  defendants  replied,  in 
writing,  assenting  to  the  same  and  to  the  terms  thereof;  and  adding,  "  the 
above  to  be  27  meerschaums."  BM  that  the  plaintiff  proposed  a  variance 
ftom  the  terms  named  by  the  defendants,  in  respect  to  the  option^  and  the 
same  was  assented  to  by  the  defendants.  That  it  was  therefore  an  agree- 
ment for  27  meerschaums. 

Held  aiio,  that  the  plaintiff  was  entitled  to  recover  the  damages  which  he 
had  sustained  on  the  breach  of  the  contract  by  the  defendants  in  refusing 
to  take  the  whole  number  of  meerschaums  agreed  on. 

ON  the  4th  day  of  January,  1859,  the  respondents  desired 
to  have  estimates  on  some  pots,  boilers  or  tanks,  for  the 
manufacture  of  kerosene  oil,  called  ^^  meerschaums,"  which 
they  proposed  to  build  of  iron  or  brick.  For  that  purpose, 
a  specification  and  some  drawings  were  prepared  for  the  in- 
spection and  proposals  of  mechanics.  In  those  specifications 
the  respondents  desired  twenty-seven  meerschaums  to  be  con- 
structed thereunder,  of  brick,  deliyerable  at  different  times 
prior  to  the  first  day  of  July,  1861.  After  specifying  that 
eight  (the  remainder  of  the  twenty-seven)  were  to  be  deliv- 
ered on  the  1st  July,  the  specifications  contained  a  clause, 
"any  number  at  our  option,''  and  then  continued:  "In  ad- 
dition to  the  above,  we  wish  estimate  for  the  same  number 
of  iron  meerschaums,  to  be  delivered  as  above.''  They  then 
proceeded  with  a  description  of  the  iron  ones  so  desired. 
The  appellant,  as  one  of  the  mechanics  to  whom  these  plans 
and  specifications  were  delivered  for  proposals,  concluded  to 
make  an  estimate  for  twenty-six  or  twenty-seven  of  those 
meerschaums ;  consequently,  on  the  10th  of  January,  1859, 
he  wrote  a  proposal  to  the  respondents  to  the  effect  that  he 
would  contract  to  construct  twenty-six  or  twenty-seven  of 


NEW  YORK— FBBBUABY,  1802.  856 

Underhill  v.  North  American  Kerosene  Gas  Light  Co. 

the  brick  meerschaums  for  $1650  each,  or  twenty-six  or 
twentynseven  of  the  iron  meerschanms  for  $1850.  They 
were  to  be  constructed  in  accordance  with  the  first  plans  and 
specifications,  dated  January  4,  1859,  and  to  be  delivered  at 
such  dates,  and  in  such  numbers,  as  the  company  might 
specify  in  the  next  sixty-five  days.  On  the  same  day,  the  sec- 
retary and  acting  business  man  of  the  company  assented  to  the 
proposition  of  the  appellant,  and  wrote  to  him  to  that  effect. 
The  appellant  constructed  seven  meerschaums,  each  of  twen- 
ty-five tons'  capacity,  and  made  one  of  a  hundred  tons,  as 
an  experiment.  He  stopped  manufacturing,  because  he  was 
prohibited  from  doing  so  by  the  respondents.  They  subse- 
quently failed  to  pay  the  notes  given  for  the  meerschaums 
that  were  manufactured,  and  the  company  went  into  insolv- 
ency. The  appellant  was  left  with  a  large  amount  of  manu- 
factured iron  on  hand.  The  cost  of  the  construction  of  each 
meerschaum  was  about  $1020 ;  the  price  was  $1850  each. 
The  actual  loss  of  profit  was  about  $830  on  each  machine, 
which,  on  the  twenty  left  unmanufactured,  would  be  over 
$16,600.  The  appellant  brought  his  action  to  recover  those 
damages.  The  referee  found  all  the  facts  in  favor  of  the  ap- 
pellant, excepting  that  he  held  that  by  the  written  memoran- 
dum subjoined  to  the  specification,  the  option  of  any  number 
of  the  meerschaums  to  be  delivered  was  reserved  to  the  de- 
fendants, and  constituted  one  of  the  terms  of  the  contract, 
and  in  stopping  the  work  the  respondents  did  what  they  had 
a  right  to  do,  and  were  not  responsible  for  the  damages  sus- 
tained by  the  plaintiff  on  the  work  not  executed,  but  con- 
tracted to  be  done.  He  therefore  reported  in  favor  of  the 
defendants,  and  the  plaintiff  appealed  from  the  judgment. 

D.  McMahoUj  for  the  appellant. 

8.  E.  LyoUy  for  the  respondent. 

By  the  Courts  Leonard,  J.    The  question  here  involved 
10  the  construction  and  meaning  of  a  contract  between  the 
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partieB  for  the  manufacture  of  meerschaums,  or  retorts,  used 
in  extracting  oil  from  bituminous  coal.  The  defendants  in- 
sist that  the  contract  gives  them  the  option  as  to  the  number 
to  be  built,  while  the  plaintiff  insists  on  the  opposite  rule. 

The  defendants  invited  estimates  for  twenty-six  or  twenty- 
seven  meerschaums,  to  be  delivered  in  certain  numbers  at 
certain  dates.  They  then  add,  "  any  number  at  our  option." 
The  plaintiff  offered  in  miting  to  bnUd  twenty-six  or  twenty- 
seven  of  brick  for  $1650  each,  or  of  iron  at  $1850  each.  He 
then  adds  this  clause :  ''All  the  above  to  be  in  accordance 
with  1st  plan  and  specification,  dated  4th  inst.,  and  to  be  de- 
livered at  such  dates  and  in  such  numbers  as  you  may  specify 
within  the  next  65  days." 

We  think  the  plaintiff  here  proposes  a  variance  from  the 
terms  named  by  the  defendants,  in  respect  to  the  option. 
The  offer  is  to  build  the  whole  number  mentioned,  giving  the 
defendants  sixty-five  days  within  which  they  are  required  to 
specify  the  dates  and  numbers  of  the  deliveries.  To  thiq 
proposition,  made  by  the  plaintiff,  the  defendants  reply  in 
writing  on  the  same  day, ''  and  assent  to  the  proposition  and 
terms  therein  made."  The  defendants  also  add,  ''the  above 
to  be  27  meerschaums." 

This  was  an  agreement  for  twenty-seven  meerschaums. 
The  variation  in  the  contract  proposed  by  the  plaintiff  was 
assented  to  by  the  defendants. 

The  plaintiff  was  entitled  to  recover  the  damages  which 
he  had  sustained  on  the  breach  of  the  contract  by  the  de- 
fendants in  reiusing  to  take  the  whole  number  agreed  on. 

The  judgment  and  report  must  be  set  aside,  and  the  case 
sent  back  to  the  referee  for  a  new  trial,  with  costs  to  abide 
the  event.  The  evidence  already  taken  to  stand,  and  each 
party  to  be  at  liberty  to  offer  such  further  evidence  as  they 
may  think  proper. 

[New  Tobk  Gskbbal  Txbx,  Febraary  8, 1862.  IngrcLham,  Lwnard  and 
CUrkef  Justices.] 
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One  having  an  interest  in  the  continuance  of  the  life  of  another,  as  his  cred- 
itor, may  insure  the  life  of  the  debtor,  and  the  contract  for  that  parpoae 
wiO  be  valid. 

The  fact  that  the  debt  is  dne  to  the  creditor  as  a  member  of  a  partnerahip, 
and  from  another  firm,  of  which  the  person  whose  life  10  insmred  is  a  mem- 
ber, does  not  alter  the  rule. 

If  such  a  policy  of  insurance  is  valid  in  its  inception,  the  circumstance  that 
the  statute  of  limitations  had  run  against  the  debt,  before  the  occurrence 
of  the  death,  will  not  affect  it. 

The  interest  of  the  creditor,  in  the  oontinuaDce  of  the  life  of  the  debtor,  can- 
not be  held  to  have  ceased  entirely,  because  the  statute  of  limitations  haa 
operated  against  the  debt. 

It  is  not  necessary  that  the  party  holding  a  policy  on  the  life  of  another 
should  have  an  insurable  interest  in  such  life,  at  the  time  of  the  death,  to 
make  the  policy  valid,  if  it  was  valid  in  its  inception. 

A  life  policy  is  not  regarded  as  a  mere  contract  of  indemnity. 

The  case  of  OoodsaU  v.  BaJderOj  (9  Easty  72,)  disapproved,  and  shown  to  have 
been  overruled  in  England,  and  not  now  law,  there. 

In  an  action  by  a  creditor,  upon  a  policy  on  the  life  of  hia  debtor,  the  declara- 
tions of  the  debtor  in  his  lifetime,  in  respect  to  his  intemperate  habits,  or 
the  suppression  of  information,  are  not  admissible  in  evidence. 

The  omission  of  a  person  whose  life  is  insured  to  make  any  statement  inl 
respect  to  any  particular  habit,  not  called  for  by  any  general  or  spedflc 
question  put  by  him,  will  not  be  such  a  concealment  as  to  avoid  the  policy. 
It  is  sufficient  if  he  anawera  truly  all  the  questions  put  to  him,  without 
evasion  or  concealment 

MOTION  for  a  new  trial,  upon  a  case  and  exceptions. 
The  action  was  upon  a  policy  of  insurance  issued  by  the 
defendant,  dated  28th  July,  1853,  for  $5000,  on  the  life  of 
John  L.  Fish,  of  Bochester,  N.  Y.,  payable  to  the  plaintiff. 
The  complaint  averred  the  execution  and  delirery  of  the 
policy,  and  set  forth  the  policy  and  the  conditions  annexed 
thereto.  It  also  averred  the  payment  of  the  annual  premiums 
on  the  policy  up  to  July  1,  1857,  the  interest  of  the  plain- 
tiff in  the  life  of  Fish,  the  death  of  Fish  at  Bochester  on  the 
24th  day  of  February,  1857.  That  from  the  time  the  policy 
was  made,  to  his  death.  Fish  fully  performed  and  complied 
with  all  the  conditions  of  the  policy  to  be  performed  and 
complied  with  by  him,  and  did  not  do  any  act  or  thing  pro- 
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hiblted  by  the  terms  of  the  policy ;  and  that  the  policy  was 
in  full  force  at  the  time  of  his  decease.  That  dne  notice  and 
proof  of  the  death  of  Fish,  and  of  the  circumstances  attend- 
ing the  same,  were  furnished  to  the  defendant  March  6, 1857, 
in  the  manner  provided  in  the  conditions  annexed  to  the 
policy,  and  that  although  more  than  ninety  days  had  elapsed 
since  the  notice  and  proofs  were  furnished,  the  defendants 
had  not  paid  the  $5000.  The  answer  of  the  defendants  con- 
tained five  articles  or  parts.  The  first  ignored,  and  so  trav- 
ersed the  plaintiff's  interest  in  the  life  of  Fish.  The  second 
alleged  that  Fish  did  not  perform  and  comply  with  all  the 
conditions  of  the  policy  to  be  performed  and  complied  with 
by  him,  and  did  many  acts  and  things  prohibited  by  the 
terms  of  the  policy.  Also,  that  the  plaintiff  had  not  made 
proof,  in  the  manner  provided  in  the  conditions  annexed  to 
the  policy,  of  the  death  of  Fish,  and  that  such  pretended 
proo£9  omitted  to  statb  truly  the  cause  of  his  death.  T^e 
third  averred  that  among  the  written  statements  and  repre- 
sentations made  to  the  defendant  by  the  plaintiff  respecting 
the  life,  health,  &c.  of  Fish,  presented  to  the  defendant  be- 
fore issuing  the  policy,  and  in  consideration  of  which  the 
policy  was  issued,  there  was  a  written  statement  and  repre- 
sentation by  Fish,  in  which  he  stated  and  represented  that 
his  health  was,  at  that  time,  good ;  that  he  had  not  been 
afflicted  since  childhood  with  liver-complaint,  or  general  de- 
bility. There  was  also  a  statement  by  one  Shipman,  in 
which  Shipman  stated  that  he  believed  Fish  to  be  then  in 
good  health ;  that  he  considered  Fish  healthy,  and  free  from 
any  circumstance  tending  to  shorten  life ;  that  he  believed 
Fish  did  not  indulge  in  any  habits  or  practices  which 
had  impaired,  or  would  impair,  his  health  or  constitution ; 
that  he  believed  that  the  occupation,  employment  and  man- 
ner of  life  of  Fish  did,  in  his  opinion,  agree  with  his  consti- 
tution ;  and  that  Fish's  prospects  of  attaining  old  age  were 
as  good  as  those  of  any  man.  That  the  plaintiff  and  Fish 
at  the  same  time  referred  to  one  Marsh  respecting  the  gen- 
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eral  health  and  manner  of  life  of  Fish,  and  procured  and 
delivered,  or  caused  to  be  procured  and  delivered,  to  the  de- 
fendants, a  paper  signed  by  Marsh,  and  which  was  one  of 
the  written  statements  on  which  the  policy  was  issued,  in 
which  Marsh  declared  that  Fish  did  not,  to  his  knowledge,  in- 
dulge in  any  habits  or  practices  which  had  impaired  or  would 
impair  his  constitution  and  general  health ;  that  he  had  not 
any  reason  to  believe  that  Fish  had  an  impaired  or  feeble  con- 
stitution ;  that  he  considered  Fish  healthy  and  free  from  any 
circumstances  tending  to  shorten  life ;  that  his  opinion  was, 
considering  the  general  longevity  of  Fish's  feunily,  his  occupa- 
tion, habits,  constitution,  general  and  present  health,  that  the 
chance  of  Fish's  living  to  old  age  was  as  good  as  that  of  ordi- 
nary persons.  That  the  plaintiff  and  Fish  procured  from  one 
Holmes,  and  forwarded  to  the  defendants  a  statement  of 
Holmes,  that  Fish  did  not,  in  his  opinion,  indulge  in  any  prac- 
tices or  habits  which  had  impaired  or  would  impair  his  con- 
stitution and  general  health ;  that  he  believed  the  questions 
contained  in  the  application  were  frdly  and  properly  answered, 
and  that  no  material  fact  was  omitted ;  and  that  Fish  was 
likely  to  live  to  old  age.  That  the  policy  was  issued  on  the 
express  warranty  of  the  party  assured,  that  all  the  said  state- 
ments were  and  that  each  of  them  was  true ;  and  that  if  any 
misrepresentations  or  concealments  were  contained  in  the 
statements  or  representations,  the  policy  should  be  void,  and 
all  the  premiums  should  be  forfeited  to  the  company.  And 
that  each  and  every  statement  in  the  said  written  statements 
and  representations  of  Fish,  Shipman,  Marsh  and  Holmes, 
in  this  article  of  the  answer  referred  to,  was  false ;  that  Fish 
and  the  plaintiff,  before  and  at  the  time  of  issuing  the  pol- 
icy, had  notice  thereof;  and  that  by  reason  of  the  premises 
the  policy  was  void.  The  fourth  article  of  the  answer  averred 
that  before  and  at  the  time  of  issuing  the  policy.  Fish  was 
and  had  long  been  a  man  of  licentious,  intemperate  and  dis- 
orderly habits  and  practices,  and  frequentiy  or  habitually 
indulged  in  habits  and  practices  which  had  impaired  or  would 
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impair  hifi  health  and  conBtitution,  and  shorten  his  life ;  and 
in  the  frequent  or  constant  habit  of  neglecting  or  violatiog 
ibe  laws  or  rules  of  good  conduct  or  regimen,  on  which  health 
and  long  life  greatly  depend.  All  which  the  plaintiff.  Fish, 
Shipman  and  Marsh  well  knew,  or  had  good  reason  to  be- 
lieve, at  .the  time  their  representations  were  made,  and  at  and 
before  the  issuing  of  the  policy ;  and  though  the  defendant 
was  ignorant  thereof,  they  did  not  nor  did  any  of  them  give 
notice  thereof  to  the  defendant,  but  concealed  the  same;  and 
the  policy  was  therefore  void.  The  fifth  article  averred  that 
Fish  ^^died  in  consequence  of  intemperate  drinMng,''  and 
that  by  reason  thereof  the  said  insurance  ceased  and  termin- 
ated ;  and  no  right  of  action  had  accrued  thereon  to  the 
plaintiff.  On  the  trial  the  defendants,  on  the  call  of  the 
plaintiff,  produced  and  the  plaintiff  put  in  evidence  the 
proofs  of  loss  furnished  by  him  to  the  defendants,  and  proved 
that  such  proofs  were  delivered  to  the  defendants  in  March, 
1857.  The  plaintiff  also  proved  that  on  the  28th  day  of 
May,  1850,  Fish  and  one  Holmes,  as  partners,  were  indebted 
to  the  firm  of  Beed  &  Bawls,  of  which  the  plaintiff  was  a 
member,  in  the  sum  of  $9675.73,  and  that  no  part  of  the 
debt  had  been  paid.  The  plaintiff  then  rested,  and  the  de- 
fendant moved  for  a  nonsuit,  which  was  denied,  and  the 
defendant  excepted.  The  defendant  then  offered  and  read  in 
evidence  the  statements  of  Fish,  Shipman  and  Marsh,  and 
adduced  testimony  for  the  purpose  of  showing  that,  prior  to 
the  application  for  the  policy  in  suit,  July,  1853,  Fish  was 
of  intemperate  habits.  The  plaintiff  adduced  testimony 
tending  to  show  that  Fish  was  not  of  intemperate  habits 
when  the  policy  in  suit  was  applied  for.  The  court  then 
oharged  the  jury ;  to  portions  of  which  charge  the  counsel 
for  the  defendant  excepted.  The  following  question  was 
imbmitted  to  the  jury  for  their  answer:  ^'Question.  Was 
John  L.  Fish,  on  the  16th  of  July,  1853,  to  the  knowledge 
of  Mr.  Marsh,  in  the  habit  of  intemperate  drinking,  to  such 
ttOL  extent  as  had  impaired  or  would,  in  the  opinion  of  Mr. 
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Marsh,  impair  his  coiistitution  or  general  health  ?'*  The  jiuy 
found  a  verdict  for  the  plaintiff  for  $6081.57,  and  answered 
the  question  submitted  to  them,  as  follows :  ^'  The  jury  think 
the  statement  made  by  Mr.  Marsh,  on  the  16th  of  July,  1853^ 
was  truthfully  made,  according  to  the  best  of  his  knowledge/' 

L.  BirdseyCf  for  the  plaintiff 

ff.  JS.  SeldeUj  for  the  defendants. 

By  the  Court,  Johnson,  J.  The  contract  of  insurance, 
if  honestly  and  fairly  obtained,  was  a  valid  contract  in  its 
inception.  The  plaintiff  had  an  interest  in  the  continuance 
of  the  Ufe  of  the  party  insured,  being  his  creditor.  The 
fact  that  the  debt  was  due  to  him  as  a  member  of  a  partner^ 
ship,  and  from  another  partnership,  of  which  Fish  was  a 
member,  can  make  no  difference.  Fish,  as  a  member  of  his 
firm,  was  individually  liable  for  the  whole  debt,  and  the 
plaintiff,  as  a  partner  in  his  firm,  was  interested  in  the  whole 
debt  It  seems  to  me  there  is  no  difficulty  whatever  in  this. 
The  contract  of  insurance  does  not  relate  to  the  payment  of 
the  debt,  but  to  the  continuance  of  the  life  insured,  and  all 
that  is  necessary  to  make  the  contract  a  valid  one  is,  that  the 
party  procuring  it  should  have  some  interest  in  the  continu- 
ance  of  such  life.  (Btise  v.  Mutual  Benefit  Insurance  Oo,,. 
23  N.  F.  Bep.  516.)  If  a  policy  like  the  one  in  question  is 
to  be  r^arded  as  a  mere  contract  of  indemnity,  being  valid 
in  its  inception,  it  seems  to  me  that  the  circumstance  that 
the  statute  of  limitations  had  run  against  the  debt,  before 
the  occurrence  of  the  death,  would  not  affect  it.  Because, 
whatever  may  be  said  in  regard  to  the  statute  upon  the  debt 
when  it  has  once  run,  it  is  certain  that  the  debt  is  not  ex- 
tinguished, to  all  intents  and  purposes,  as  in  the  case  of  a 
payment.  The  law  still  recognizes  its  existence,  so  far  as  to 
permit  it  to  form  a  valid  foundation  and  consideration  for  its 
own  renewal  by  a  new  promise.    And  indeed  without  any 
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new  promise  it  may  be  enforced^  by  action,  unless  the  defense 
of  the  statute  is  set  np  by  answer.  The  law  will  scarcely 
presume  that  the  debtor  will,  under  such  circumstances, 
either  refuse  to  revive  the  debt,  by  a  new  promise,  or  that  he 
will  interpose  the  defense  of  the  statute  of  limitations  in 
case  an  action  is  brought  to  recover  the  debt.  I  think  it 
cannot  be  held  that  the  interest  of  the  creditor,  in  the  con- 
tinuance of  the  life  of  his  debtor,  has  ceased  entirely,  because 
the  statute  of  limitations  has  operated  against  the  debt. 

But  it  is  unnecessary  that  the  party  holding  the  life  policy 
should  have  an  insurable  interest  in  the  continuance  of  the 
life  assured,  at  the  time  of  the  death,  to  make  the  policy 
valid,  if  it  was  valid  in  its  inception.  (8t  John  v.  The 
American  Mutual  Life  Ins,  Co.,  3  Kern,  31,  and  note  at  the 
end  of  the  case.  Valton  v.  The  NaJtional  Loan  Fund  and 
Life  Assurance  Oo.y  22  Barb.  9.)  A  policy  of  this  kind  is 
not  regarded  as  a  mere  contract  of  indemnity.  Indeed  I  am 
entirely  unable  to  see  how,  upon  principle,  and  in  the  nature 
of  things,  it  can  be  regarded  as  a  contract  of  indemnity  at 
all,  in  any  proper  sense  of  that  term.  Marine  and  fire  poli- 
cies are  strictly  contracts  of  indemnity,  as  all  the  cases  and 
authors  agree.  But  how  can  a  life  policy  be  regarded  as 
such,  whether  the  life  is  assured  in  favor  of  the  party  him- 
self, or  in  favor  of  his  creditor  ?  In  the  case  of  a  creditor, 
if  the  undertaking  was  to  pay,  in  case  the  debt  was  not  paid 
during  the  lifetime  of  the  debtor,  or  within  a  certain  speci- 
fied time,  it  would  be  clearly  in  the  nature  of  a  contract  of 
indemnity.  But  when  the  undertaking,  in  terms,  is  to  pay 
a  certein  fixed  sum  within  a  specified  time  after  proof  of  the 
death  of  a  certain  person,  in  consideration  of  an  annual  sum 
to  be  paid  to  the  party  thus  undertaking,  it  is  impossible  to 
see  how  it  can  be  regarded  as  a  contract  of  indemnity.  If  it 
were  a  mere  contract  of  indemnity,  how  could  it  be  upheld 
in  the  hands  of  an  assignee,  who  has  not  and  never  had  any 
interest  whatever  in  the  life  assured,  except  that  which  springs 
from  the  contract.    The  nature  and  consideration  of  the  im- 
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dertaking  are  the  same,  precisely,  whether  the  policy  is  given 
to  the  individual,  upon  his  own  life,  or  to  his  creditor ;  and 
it  is  difficult  to  see  why  the  obligation,  or  the  remedy,  should 
di£fer  in  one  case  from  the  other. 

The  case  of  OoodscUl  v.  BalderOy  (9  Ea^t,  72,)  in  which  it 
was  held  that  a  policy  like  the  one  in  question  was  a  contract 
of  indemnity,  and  that  where  the  debt  was  paid,  there  could 
be  no  damnification,  and  no  action  would  Ue  upon  the  poUcy, 
whether  the  debt  was  paid  from  the  estate  of  the  debtor,  or 
with  funds  from  some  other  source,  has  been  recently  over- 
ruled in  England,  after  much  and  careful  consideration,  in 
the  exchequer  chamber,  and  is  not  now  law  there.  (Dalhy 
V.  Life  Assurance  Oo»,  18  Com.  Bench  Bep.  365 ;  80  Eng. 
Com.  Law  Bep.  365.)  As  an  original  question,  independent 
of  the  authority  of  the  books  and  of  adjudged  cases,  it  can 
scarcely  admit  of  doubt  that  the  decision  in  Ooodsall  v.  BaJr- 
dero  was  erroneous,  and  founded  in  a  palpable  misconception 
of  the  nature  and  character  of  such  a  contract.  It  absolved 
the  insurer  from  the  performance  of  his  obligation,  not  be- 
cause the  event  upon  which  payment  was  to  be  made  had  not 
happened,  but  because  something  else  had  been  done  for 
whidi  no  provision  had  been  made  by  the  contract ;  and  that 
too  by  parties  in  no  way  interested  in  the  contract,  and  being 
in  no  privity  with  either  of  the  parties  thereto.  The  in- 
surers were  permitted  to  keep  the  consideration,  which  had 
been  punctually  paid,  and  relieved  frx)m  paying  what  they 
had  expressly  undertaken,  upon  fair  and  ample  considera- 
tion, to  pay,  because  the  agreement  was  assumed  to  be  in 
law  different  from  what  the  parties  had  in  express  terms 
made  it,  when  they  entered  into  it. 

The  contract  received  its  interpretation  not  according  to 
its  terms  and  stipulations,  but  its  obligation  upon  the  in- 
surers was  made  to  depend  upon  a  circumstance  wholly  col- 
lateral and  accidental,  and  in  respect  to  which  the  parties  by 
their  contract  made  no  stipulation  whatever.  It  was  treated 
precisely  as  though  the  non-payment  of  the  debt  was  i: 
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against.  However  finnly  this  doctrine  may  now  be  rooted  in 
the  text  books  and  decisions  in  this  country,  it  is  impossible, 
as  it  seems  to  me,  that  it  can  stand  when  a  case  in  which  it 
is  directly  involved  is  presented  for  adjudication  in  our  courts 
of  last  resort. 

But,  as  I  have  before  remarked,  I  do  not  consider  it  neces- 
sarily involved  in  this  case.  The  position  of  the  defendant, 
on  this  question,  is  a  step  decidedly  beyond  the  rule  laid 
down  in  GoodscUl  v.  BalderOy  as  there  is  no  pretense  here 
that  the  plaintiff  has  ■  ever  received  his  debt,  or  any  part  of 
it,  since  the  contract  was  entered  into ;  and  I  do  not  think 
the  doctrine  of  that  case  should,  under  any  circumstances, 
be  extended,  even  if  it  is  to  be  followed  in  cases  precisely 
analogous. 

Even  if  the  defendants  would  have  been  entitled  to  subro- 
gation, upon  payment,  according  to  the  terms  of  the  policy, 
there  is  nothing  in  its  terms  which  required  the  plaintiff  to 
keep  the  debt  alive  for  their  benefit,  and  his  neglect  to  do 
so  cannot  affect  their  obligation  to  pay  as  they  have  agreed. 

The  action  was  not  prematurely  commenced.  The  proof 
of  the  death  of  Fish  seems  to  have  been  made  in  March, 
1857,  and  it  does  not  appear  that  the  action  was  commenced 
previous  to  the  expiration  of  ninety  days  thereafter. 

I  do  not  see  upon  what  principle  the  previous  declarations 
of  Fish,  in  respect  to  his  habits,  could  have  been  admitted 
as  evidence  upon  the  trial.  It  was  not  his  contract,  and  he 
had  no  authority  to  bind  the  plaintiff,  by  any  statement  he 
might  make  in  regard  to  himself,  whether  true  or  false.  It 
would  have  been  mere  hearsay,  and  was  properly  rejected.  His 
declarations,  as  between  these  parties,  were  incompetent  to 
prove  either  the  fact  of  his  previous  intemperate  habits,  or 
the  fact  of  the  suppression  of  the  information. 

The  question  to  the  witness  Moore,  as  to  whether  he  would 
regard  a  person  who  was  in  the  habitual  use  of  intoxicating 
drinks  to  excess,  an  insurable  subject,  was,  I  think,  properly 
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overruled.  The  witness^  however  eminent  as  a  physician, 
might  have  very  little  knowledge  as  to  what  kind  of  persons 
insurance  companies  might  properly  venture  to  insure.  Evea 
if  he  had  been  in  the  business  and  practice  of  insuring  lives, 
the  evidence  would  have  been  incompetent,  as  it  would  have 
been,  in  effect,  but  an  opinion  as  to  what  insurers  of  lives 
ought  to  do  in  certain  cases.  (Jefferson  Ins,  Co,  v.  (7o- 
theal^  7  Wend.  72,  78,  79.  Campbell  v.  Bickards^  5  Bam. 
&  Adol  840 ;  27  Eng.  C  L.  Bep.  207.)  It  was  competent 
for  the  plaintiff  to  prove  by  Holmes  that  he  presented  the 
paper  and  read  it  to  Marsh ;  especially  in  view  of  Marsh's 
evidence,  that  he  had  no  recollection  of  the  transaction.  It 
was  certainly  proper,  to  show  that  no  fraud  had  been  prac- 
ticed upon  Marsh,  or  in  getting  up  the  papers  on  which  the 
policy  was  issued. 

The  evidence  in  answer  to  the  question  put  to  the  witness 
Holmes,  as  to  whether  in  his  opinion  Fish  did,  at  the  time, 
indulge  in  any  practices  or  habits  which  had  impaired,  or 
which  would  impair,  his  constitution  and  general  health; 
and  also  that  in  answer  to  the  question  put  to  the  witness 
Shipman,  as  to  whether  he  believed  his  answers  to  the  ques- 
tions in  the  papers  coirect,  at  the  time,  can  only  be  sustained 
on  the  ground  that  the  defendants,  in  their  answer,  had  di- 
rectly alleged  that  these  persons  in  answering  the  questions 
in  the  papers,  upon  which  the  policy  was  issued,  had  in  these 
respects  made  statements  contrary  to  their  opinions,  and  to 
what  they  believed  to  be  true.  As  the  defendants  had  in 
their  answer  made  that  issue,  I  think  it  was  competent  for 
the  plaintiff  to  meet  it  by  his  evidence. 

The  questions  put  to  the  witness  Shipman,  and  also  to  the 
witness  Dean,  as  to  what  their  opinions  would  have  been  in 
respect  to  Fish's  health,  and  the  character  of  the  risk,  if  they 
had  known  his  habits  and  practices  to  be  as  alleged  by  the 
defendants,  were  of  the  same  character  as  the  question  to  the 
witness  Dr.  Moore,  and  were  properly  overruled,  for  the  same 
reason.    I  think  the  statements  of  Dean  and  Holmes  were 
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properly  received  in  evidence  as  part  of  the  papers  on  which 
the  policy  was  issued.  That  they  were  so,  appears  by  the 
answer,  and  the  defendants  had  introduced  the  other  papers 
and  made  them  part  of  the  evidence  in  the  case.  Under 
such  circumstances,  it  was  manifestly  proper  that  all  the  pa- 
pers on  which  the  application  was  founded,  and  all  those  on 
which  the  defendants  acted  in  issuing  the  policy,  should  ap- 
pear in  the  case. 

The  statements  of  Marsh  cannot,  I  think,  be  regarded  as 
warranties  binding  upon  the  plaintiff  It  appears,  by  the 
terms  of  the  poUcy,  that  it  was  issued  upon  the  statements 
on  file,  and  dated  July  15,  1853.  The  statements  of  Marsh 
were  not  made  at  that  date,  but  afterwards,  and  then  not  as 
part  of  the  application  of  Fish  or  of  the  plaintiff ;  and  nei- 
ther of  them  knew  what  the  statements  were.  And  although 
it  may  be  true  that  the  defendants  were  influenced  in  issuing 
the  policy,  to  some  extent,  by  the  statements  of  Marsh,  and 
Holmes,  and  Dean,  and  acted  upon  them  in  part,  still,  as 
their  statements  were  not  furnished  by  the  plaintiff,  or  Fish, 
and  the  application  was  not  based  upon  them,  they  are  not 
their  statements,  and  hence  not  warranties. 

It  is  quite  dear,  I  think,  that  Holmes  was  acting  through- 
out as  the  agent  of  the  defendants,  and  in  no  other  way.  It 
seems  to  me  that  it  is  not  in  the  power  of  the  defendants  to 
convert  statements  which  the  plaintiff  did  not  Aimish,  or 
rely  upon,  and  of  the  character  of  which  he  had  no  knowl- 
edge, into  warranties  to  defeat  the  policy,  even  though  they 
may  have  been  influenced  by  them  in  giving  the  policy.  The 
judge  charged,  that  inasmuch  as  Marsh  was  referred  to  as  an 
acquaintance  and  friend  of  Fish,  the  plaintiff  would  be  re- 
sponsible for  the  good  faith,  and  for  the  trq|h  and  honesty, 
of  such  statements,  and  if  they  were  untrue  in  point  of  fact 
it  would  avoid  the  policy,  whether  such  untruth  ^briginated 
in  fraud,  or  mere  negligence,  or  want  of  recoUection.  This, 
it  seems  to  me,  was  going  quite  far  enough. 
«    I  think  the  judge  was  right,  also,  in  charging  the  jury  that 
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if  Fish  answered  truly  all  the  qnestions  put  to  him,  without 
evasion  or  concetdment,  it  was  sufficient,  and  that  it  was  not 
necessary  for  him  to  make  any  statement  in  respect  to  any 
particular  habit,  not  called  for  by  any  general  or  specific 
question  put  to  him ;  and  that  the  omission,  under  such  cir- 
cumstances, to  make  any  statement  in  respect  to  such  habit, 
would  not  be  such  a  concealment  as  to  avoid  the  policy.  As 
to  the  condition  of  his  health  he  did  answer  fully,  and  as  the 
jury  have  found,  truly,  all  the  questions  propounded.  But 
in  respect  to  his  habits  of  eating  or  drinking  no  question  was 
put  to  him,  and  he  had  the  right  to  suppose  that  no  infor- 
mation was  desired  by  them  upon  that  subject;  and  the  ' 
omission  to  give  it  in  such  case  is  no  concealment.  I 

No  court  would,  I  think,  require  a  party  to  make  a  state-  \ 
ment  as  to  his  habits  and  practices,  some  of  which  might 
possibly  operate  prejudiciaUy  upon  his  health,  where  nothing  [ 
of  the  kind  is  called  for  by  the  questions  propounded.     The  : 
presumption  is,  that  the  insurers  questioned  the  party  upon  ( 
all  subjects  which  they  deemed  material,  and  all  which  were 
within  the  contemplation  of  the  parties  at  the  time;  and 
beyond  that,  clearly,  a  party  is  not  bound  to  disclose. 

There  was  therefore  no  error,  either  in  the  rulings  on  the 
trial  or  in  the  charge,  and  a  new  trial  must  be  denied. 

[MovBOB  Obbbbal  Tbbx,  March  8,  1862.     Smiihf  Welles  and  J<^mon, 
Justices.] 
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^F^l       Ann  Mabia  Wtman,  adm'x  &c.,  vs.  David  B.  Pbobseb 

and  others. 

Policies  of  insurance  are  not  deemed,  in  their  nature,  incidents  to  the  property- 
insured  ;  and  do  not  cover  any  interest  which  a  person  other  thain  the  in- 
sured may  have  in  the  property,  as  heir,  grantee,  mortgagee  or  creditor^ 
unless  there  he  a  valid  assignment  of  the  policy. 

The  contract  of  insurance,  being  a  mere  personal  contract,  in  no  way  attached 
to  or  running  with  the  real  property  insured,  it  does  not  pass  with  it,  either 
to  a  grantee  or  an  heir.  The  executor  or  administrator  is  the  only  one  who 
can  take  the  contract,  and  enforce  it. 

APPEAL  from  a  judgment  ordered  at  a  special  term,  after 
a  trial  at  the  circuit,  before  a  justice  of  the  court  with- 
out a  jury.  The  action  was  brought  by  the  plaintiff,  as  ad- 
ministratrix of  John  B.  Wyman,  deceased,  to  recover  certain 
insurance  moneys  which  had  been  paid  over  to  the  defendant 
Prosser,  to  be  held  by  him  for  the  benefit  of  whoever  should 
be  decided  to  be  entitled  thereto.  The  court  found  the  fol- 
lowing facts :  1st.  That  John  B.  Wyman  died  intestate,  Jan- 
uary, 1859,  and  administration  on  his  estate  was  granted  to 
the  plaintiff,  1850.  2d.  That  the  defendants  Harvey  J.  and 
Helen  Y .  Wyman  were  his  only  heirs  at  law.  3d.  That  said 
John  B.,  at  the  time  of  his  death,  owned  certain  real  estate 
in  Bath,  on  which  was  a  hotel  and  other  buildings,  and  was 
the  owner  of  two  policies  of  insurance  thereon,  issued  to  him, 
for  the  sum  of  $1425  each,  by  the  terms  of  which  policies 
the  lo^  or  damage,  if  any,  was  payable  to  the  insured,  '^  his 
executors,  administrators  and  assigns.''  4th.  That  the  poli- 
cies were  in  full  life  at  the  time  of  his  death.  That  on  the 
8th  October,  1859,  the  insured  property  was  destroyed  by 
fire,  and  the  loss  adjusted  at  $1425  on  each  policy,  and  a 
writing  on  said  policies,  duly  signed  by  the  insurers,  agreeing 
to  pay  the  same  to  the  parties  entitled  thereto.  5th.  That 
before  the  commencement  of  this  action  the  insurance  money, 
$2850,  was  paid  to  the  defendant  Pressor,  by  the  consent  of  the 
parties  to  this  action,  to  be  held  by  him,  to  be  paid  under  the 
direction  of  this  court  to  the  respective  parties  to  this  action 
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to  whom  the  court  should  determine  the  same  to  belong,  &o. 
6  th.  That  the  estate  of  said  John  B.  was  insolvent^  and  that 
William  W.  and  George  G.  were  creditors  of  the  estate  to 
the  amount 'of  f  7000.  Upon  which  findings  the  court  de- 
cided that  the  plaintiff,  as  administratrix,  was  entitled  to  the 
money,  and  gave  judgment  that  the  same  be  paid  over  to  her 
with  interest ;  the  costs  of  the  parties  to  be  paid  out  of  the 
fund.  Judgment  was  duly  entered  December  11th,  1860, 
accordingly. 

The  following  opinion  was  given  by  the  justice  before  whom 
the  cause  was  tried  at  the  circuit : 

E.  Dabwin  Smith,  J.  "  The  policies  of  insurance  upon 
which  the  money  in  controversy  was  received  by  the  defend- 
ant, are  both  contracts  in  form  with  John  B.  Wyman,  (the 
deceased,)  his  exeetUorSy  adminiatrators  or  assigns.  If  the 
fire  had  occurred  in  the  lifetime  of  the  insured  and  the  loss 
remained  unpaid,  it  would  most  undoubtedly  be  payable  to 
the  administratrix,  and  would  be  assets  in  her  hands.  The 
death  of  the  insured  cast  the  real  estate  upon  the  heirs,  but 
the  contract  of  insurance  remained  s,  personal  contract  with 
the  executors,  or  else  it  terminated  with  the  death  of  the 
insured.  So  far  as  the  heirs  are  concerned  they  have  no  as- 
signment of  the  policy,  and  unless  it  remains  valid  in  the 
hands  of  the  executors  or  administrators,  no  one  I  think  could 
have  enforced  it.  In  Ellis  on  InsurancCy  84  and  5,  it  is  said 
of  policies  of  insurance  :  ^  If  the  covenant  does  not  name  the 
heirs,  the  executors  of  the  insured  and  not  the  heirs  will  be 
entitled  to  the  proceeds  of  the  policy,  and  these  proceeds  wiU 
go  to  pay  debts  instead  of  being  applied  to  rebuild  houses,' 
&c.  Hovenden,  in  1st  8upp.  305,  says  :  '  Policies  of  insur- 
ance are  not  attached  to  the  realty,  nor  do  they  in  any  man- 
ner go  with  the  same  as  incident  thereto  by  any  conveyance 
or  assignment,^  and  see  Mildmay  v.  Folgham,  (3  Ves,  471 ;) 
Haxaily  ex'r,  v.  Strippers,  (10  Leigh,  555 ;)  Distro  v.  Jones^ 
(1  Ear,  Mich,  B,  56 ;)  1  PhiL  on  Ins.  104 ;  1  AngeU  on  Ins^ 
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403.  These  case^s^  I  think,  fully  establish  the  law  to  be  that 
the  policy  of  insarance  in  this  case  did  not  pass  to  these  heirs, 
bat  did  pass  to  the  executors  and  administrators,  and  could 
only  be  collected  by  them.  The  cases  in  Vesey  and  Leigh 
are  precisely  like  this,  in  the  fact  that  the  fire  occurred  after 
the  death  of  the  insured,  and  the  executors  are  held  entitled 
to  the  insurance  money.  In  the  case  in  4  Bradford,  117, 
the  surrogate  of  New  York  held  that  the  executor  was  the 
only  person  who  could  enforce  the  contract  of  insurance ;  the 
policy  running  like  these  in  this  case  to  the  insured  and  his 
executors,  administrators,  &c.  If  the  want  of  an  insurable 
interest  in  the  executors  or  administrators  would  in  such  a 
case  be  fatal  to  the  right  of  recovery,  the  want  of  any  assign- 
ment or  transfer  of  the  contract  to  the  heirs,  when  heirs  are 
not  named  in  the  policy,  would  be  equally  fatal.  But  in 
such  case  I  think  that  the  executors  and  the  heirs  should 
both  be  deemed  to  represent  the  estate  for  the  purpose  of  sus- 
taining the  policy,  and  the  money  to  be  received  on  the  pol- 
icy would  go  for  the  benefit  of  the  estate  in  payment  of  debts. 
The  interest  of  the  insured  remaining  in  his  heirs,  I  think, 
would  be  a  sufficient  interest  to  sustain  the  policy  in  the 
hands  of  the  executors.  It  is  like  the  case  of  a  contract  to 
sell  l€mds ;  the  title  would  go  to  the  heirs,  but  the  executors 
would  take  the  contract  and  be  entitled  to  recover  the  money 
due  thereon  if  it  remained  in  force.  Both,  in  such  case,  rep- 
resent the  deceased  ;  one  taking  the  realty  and  the  others  the 
chattel  interests. 

Upon  the  force  of  these  cases  I  must  hold  that  the  money 
belonged  to  the  plaintiff  as  administratrix ;  but  if  it  were 
otherwise,  and  the  money  be  deemed  real  estate,  I  think 
equity  would  reach  it  as  a  substitute  for  real  estate,  at  the 
suit  of  the  administratrix  in  this  case,  for  the  payment  of 
debts,  the  creditors  being  entitled  to  payment  before  the  heirs 
could  appropriate  it  to  their  own  use  ;  it  appearing  that  the 
estate  was  insolvent,  and  that  the  insurance  money  and  the 
land  was  insufficient  to  pay  the  debts." 
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Judgment  was  accordingly  entered  for  the  plaintiff,  and 
tlie  defendant  made  a  case  containing  the  exceptions,  and 
appealed  to  the  general  term. 

D.  B.  Prosser  and  S.  H.  Welles j  for  the  appellants. 

C.  O.  Jvddy  for  the  plaintiff. 

By  the  Oourty  Johnbok,  J.  Policies  of  insurance  are  not 
deemed,  in  their  nature,  incidents  to  the  property  insured. 
They  are  mere  special  agreements  with  the  person  insuring 
against  such  loss  or  damage  as  he  may  sustain.  They  do  not 
cover  any  interest  which  another  person  may  have  in  the  same 
property,  as  heir,  grantee,  mortgagee  or  creditor,  unless  such 
other  has  a  valid  assignment  of  the  policy.  (Garpenter  v. 
The  Providence  Washington  Ins.  Cb.,  16  Peters,  495.) 

The  promise  here  is,  in  terms,  to  the  assured,  his  execu- 
tors, administrators  and  assigns.  In  just  such  a  case  as  this, 
where  the  assured  died,  and  the  property  insured  descended 
to  the  heir,  who  had  no  assignment  of  the  policy,  and  a  loss 
happened  afterwards,  it  was  held  that  the  loss  was  payable 
to  the  executor,  and  not  to  the  heir.  {Mildmay  v.  Folghamj 
3  Ves.  411%  AngeU  on  Ins,  403,  §  389.)  The  same  rule  is 
laid  down  by  most  if  not  aU  of  the  writers  on  the  subject  of  in- 
surance.  Indeed,  it  results  necessarily  from  the  nature  of 
the  contract.  It  being  a  mere  personal  contract,  in  no  way 
attached  to,  or  running  with,  the  real  property  insured,  it 
does  not  pass  with  it,  either  to  the  grantee  or  the  heir.  The 
executor,  or  administrator,  is  the  only  one  who  can  take  it 
and  enforce  it. 

The  judgment  must  therefore  be  affirmed. 

[MovBOE  Gbnbbal  Tebk,  March  8,  1862.  Swith^  Wdlw  and  Jchmon^ 
Justices.] 
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A  BtipnlatiOD,  id  a  policy  of  insurance,  that  the  insurance  shall  be  void,  in 
case  the  assured,  or  any  other  person  with  his  knowledge,  shall  have  exist- 
ing, daring  the  continuance  of  the  policy,  any  other  insurance  on  the  prop- 
erty, not  notified  to  the  insurers  and  mentioned  in,  or  indorsed  upon,  the 
policy,  is  a  material  part  of  the  contract  between  the  parties. 

The  parties  to  a  contract  of  insurance  have  the  right  to  stipulate  between 
themselves,  as  to  the  nature  and  kind  of  evidence  by  which  the  assent  of 
the  insurers  to  other  insarances  shall  be  manifested.  And  when  they  have 
thus  stipulatedi  the  court  has  no  power  to  substitute  any  other  kind  of  evi- 
dence, differing  in  kind  or  degree. 

Accordingly,  a  condition  (made  a  part  of  the  contract)  that  notices  of  all  pre- 
vious insurances  upon  the  property  shall  be  given  to  the  insurers  and 
indorsed  upon  the  policy,  or  otherwise  acknowledged  in  writing,  at  or  be- 
fore the  time  of  making  the  insurance,  otherwise  the  policy  shall  be  void ; 
and  a  similar  condition  in  reference  to  subsequent  insurances ;  together  with 
a  stipulation  in  the  body  of  the  policy  that  the  insurance  shall  be  void  in 
case  the  insured  shall  have  any  other  insurance  on  the  property,  during  the 
continuance  of  the  policy,  not  notified  to  the  insurers  and  mentioned  in,  or 
indorsed  upon,  the  policy,  constitute  a  valid  agreement ;  and  the  failure  of 
the  insured  to  have  other  insurances  effected  by  him  mentioned  in,  or 
indorsed  upon,  the  policy,  or  acknowledged  in  writing,  will  render  the 
policy'  void. 

ONE  Porter  Eellogg  was  the  owner  in  fee  of  a  certain  mill, 
at  Nunda.  In  the  latter  part  of  December,  1857,  he 
obtained  from  the  defendants  the  policy  of  insurance  on 
which  this  action  is  brought,  dated  January  1,  1858,  insur- 
ing him  against  loss  by  fire  on  his  mill  to  the  amount  of 
$2000.  In  his  application  for  such  insurance  he  stated  that 
there  was  no  other  insurance  on  the  property.  In  the  body 
of  this  policy  it  was  agreed  ^Hhat  in  case  the  assured,  or  any 
other  person  with  the  knowledge  of  the  assured,  shall  have 
existing,  duriug  the  continuance  of  this  policy,  any  other  in- 
surance against  loss  by  fire  on  the  property  hereby  insured, 
and  not  notified  to  this  company,  and  mentioned  in  or  indorsed 
upon  this  policy,  then  this  insurance  shall  be  void  and  of  no 
effect."  By  condition  No.  V,  annexed  to  and  referred  to  in 
the  policy  of  insurance,  it  was  agreed  as  foUows:    ^^  Notice 
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of  all  previous  insurance  upon  property  insured  by  this  com^ 
pany  shall  be  given  to  them^  and  indorsed  on  this  policy  or 
otherwise  acknowledged  by  this  company  in  writing,  at  or 
before  the  time  of  their  making  insurance  thereon ;  otherwise 
the  policy  subscribed  by  this  company  shall  be  of  no  effect. 
And  in  case  of  subsequent  insurance  on  property  insured  by 
this  company,  notice  thereof  must  also,  with  all  reasonable 
diligence,  be  given  to  them,  to  the  end  that  such  subsequent 
insurance  may  be  indorsed  on  the  policy  subscribed  by  this 
company,  or  otherwise  acknowledged  in  writing ;  in  default 
whereof  such  policy  shall  henceforth  cease  and  be  of  no 
effect."  Immediately  after  making  this  application  to  the 
defendant's  company  he  applied  to  the  agent  of  the  Hamp-^ 
den  and  the  Conway  insurance  companies,  at  Bochester,  and 
^made  an  arrangement  for  a  policy  of  insurance  in  each  com- 
pany, on  the  same  property,  for  $1500.  These  policies  were 
issued  immediately  after  January  1,  1858,  and  sent  to  Kel- 
logg by  mail.  These  policies  were  adopted  by  Kellogg.  No 
notice  was  given  to  the  defendant  or  its  agent  of  these  insur- 
ances, and  of  course  none  was  indorsed  on  the  policy.  The 
property  was  destroyed  by  fire  on  the  6th  day  of  May,  1858. 
The  distance  from  Nunda,  where  the  assured  resides,  to 
Homellsville,  the  residence  of  the  defendant's  agent,  is  about 
25  miles.  In  October,  1858,  one  Gleason,  a  creditor  of  Kellogg, 
the  assured,  commenced  a  suit  against  him  in  the  supreme 
court  of  Connecticut,  in  which  action  the  defendant  was  gar- 
nisheed.  To  avoid  the  annoyance  of  litigation,  and  without 
admitting  any  liability  upon  the  policy,  the  defendant  agreed 
to  pay  Kellogg  $1000  in  compromise  of  the  claim,  and  judg- 
ment passed  that  the  defendant  pay  Gleason  the  said  sum  of 
$1000,  which  it  subsequently  did.  The  plaintiff  had  notice 
of  this  proceeding,  but  failed  to  appear  and  contest  Gleason's 
claim.  By  a  judgment  of  this  court,  recovered  July  23, 185S, 
in  an  action  therein  pending  between  Boswell  G.  Bennett 
and  Bobert  J.  Baity,  plaintiffs,  and  Porter  Kellogg,  defend** 
ant,  it  was  adjudged,  among  other  things,  by  the  said  court^ 
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that  the  before  mentioned  policies  of  insurance  were  the  prop- 
erty of  said  Baity  and  Bennett,  to  the  amoant  of  $3000,  and 
that  a  receiver  be  appointed  to  take  and  collect  the  said  pol- 
icies of  insurflinoe,  and  to  pay  into  the  said  court,  subject  to 
its  order,  out  of  the  moneys  so  collected,  $3000  and  the 
costs  of  that  action,  and  that  the  said  Kellogg  assign,  trans- 
fer and  deliver  the  said  policies  to  such  receiver ;  which  judg- 
ment was  perfected  in  the  clerk's  office  of  Livingston  county 
on  the  6th  day  of  September,  1858.  This  action  was  accord- 
ingly brought  by  the  plaintiff,  as  such  receiver,  to  recover  the 
amount  insured  in  the  policy  issued  by  the  defendant.  The 
cause  was  tried  at  the  Livingston  circuit,  in  January,  1861, 
before  the  Hon.  E.  Darwin  Smith  and  a  jury.  The  court 
directed  a  verdict  for  the  plaintiff  for  $2350,  subject  to  the 
opinion  of  the  court  at  a  general  term,  upon  a  case  to  be 
made  by  the  plaintiff. 

H.  ChalkeVj  for  the  plaintiff. 

W.  F.  Cogswell,  for  the  defendant. 

By  the  Court,  Johnson,  J.  It  was  expressly  stipulated 
in  the  body  of  the  policy,  that  the  insurance  should  be  void 
in  case  the  assured,  or  any  other  person  with  his  knowledge, 
should  have  existing,  during  the  continuance  of  the  policy, 
any  other  insurance  on  the  property,  not  notified  to  the  de- 
fendant, and  mentioned  in  or  indorsed  upon  this  policy.  This 
was  a  material  part  of  the  contract  between  the  parties. 

The  fifth  condition,  which  is  also  a  part  of  the  contract, 
provides  that  notices  of  aU  previous  insurances  upon  prop- 
erty  insured  by  the  defendant  shaU  be  given  to  it  and 
indorsed  upon  the  policy,  or  otherwise  acknowledged  in  writ- 
ing, at  or  before  the  time  of  making  the  insurance ;  otherwise 
the  policy  subscribed  by  the  company  shall  be  void.  In  ref- 
erence to  subsequent  insurances,  tiie  same  condition  provides 
that  notice  thereof  must  with  all  reaaonable  diligence  be 
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given  to  the  company,  to  the  end  that  they  may  be  indorsed 
on  the  policy,  or  otherwise  acknowledged  in  writing  by  it, 
and  that  in  default  thereof  the  policy  shall  thenceforth  cease 
and  be  of  no  effect.  It  appears  from  the  evidence,  and  was 
admitted  by  the  plaintiff's  counsel  upon  the  argument,  that 
in  addition  to  the  policy  in  question,  the  assured  effected  an 
insurance  upon  the  same  property,  in  two  other  companies, 
to  the  amount  of  three  thousand  dollars,  and  received  poli- 
cies of  $1500  firom  each,  neither  of  which  was  notified  to  the 
defendant,  nor  mentioned  in  nor  indorsed  upon  the  policy 
in  question,  nor  otherwise  acknowledged  by  the  defendant 
in  writing.  The  parties  have  stipulated  that  this  omission 
should  render  this  poUcy  void  and  of  no  effect,  and  I  can  see 
no  way  of  avoiding  such  a  result,  if  the  defendant  chooses 
to  insist  upon  these  provisions-  They  were  obviously  insert- 
ed for  its  benefit,  and  for  a  substantial  purpose,  and  the 
assured  having  entered  into  the  agreement,  is  not  now  nor  is 
his  assignee  at  liberty  to  say  they  shall  not  be  available,  if  a 
breach  is  clearly  established  on  his  part 

The  policies  all  took  effect  on  the  first  of  January,  1858. 
The  policy  in  question  had  been  applied  for,  and  the  appli- 
cation was  pending,  when  the  assured  made  arrangements 
with  the  two  other  companies,  in  pursuance  of  which  policies 
were  issued  and  forwarded  to  him  by  maU.  It  does  not  ap- 
pear which  policy  was  first  received  €md  accepted  by  the 
assured.  It  is  insisted  by  the  plaintiff's  counsel  that  the 
insurances  effected  in  the  two  other  companies  were  neither 
previous  nor  subsequent  insurances  to  the  policy  in  qifiestion, 
but  contemporaneous  with  it,  and  therefore  do  not  faU  within 
the  terms  or  scope  of  this  policy.  But  it  will  be  seen  that 
the  policy  in  question  provides  not  only  against  insurances 
effected  prior^  and  subsequent,  to  that  in  question,  but  also 
to  those  existing  during  the  continuance  of  the  policy  in  ques- 
tion, embracing  every  possible  case  of  an  insurance,  whenever 
or  however  effected,  which  should  have  an  existence,  as  such^ 
within  the  period  covered  by  this  policy.    There  is  some  evi- 
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dence  tending  to  prove  that  the  agent  or  person  through  whom 
the  application  for  the  insurance  in  question  was  made^  to 
the  defendant's  agent^  and  through  whom  the  assured  received 
this  policy,  had  verbal  notice  that  the  assured  had  made  ar- 
rangements for  one  or  both  the  other  policies,  before  the  one 
in  question  was  issued.  It  does  ndt  appear,  however,  that 
this  person  had  any  authority  to' act  for  the  defendant  in  any 
way,  to  affect  or  vary  the  written  agreement.  But  if  he  had 
been  the  regularly  constituted  agent,  with  authority  to  receive 
applications  and  issue  policies,  and  had  issued  the  policy  in 
question,  after  the  verbal  notice  shown  by  the  evidence,  it 
could  not  affect  the  question  of  a  breach,  by  reason  of  not 
having  such  insurances  mentioned  in,  or  indorsed  upon,  the 
policy,  or  otherwise  acknowledged  in  writing. 

The  parties  had  clearly  the  right  to  stipulate  between 
themselves,  as  to  the  nature  and  kind  of  evidence  by  which 
their  assent  to  other  insurances  should  be  manifested.  And 
where  they  have  thus  stipulated,  the  court  has  no  power  to 
substitute  any  other  evidence,  differing  in  kind  or  degree. 
To  do  this  would  be  to  make  a  new  contract,  which  perad- 
venture  the  parties  themselves  would  never  have  made.  The 
court  ia  to  enforce  contracts  which  the  parties  have  made,  but 
has  no  power  to  make  new  contracts  for  them,  or  to  alter  or 
vary  in  any  essential  particular  those  they  have  mutually 
agreed  to  be  bound  by.  That  this  matter,  of  the  kind  and 
degree  of  evidence  by  which  the  assent  of  the  insurers  to  other 
insurances  upon  the  same  property  shall  be  established,  is  no 
mere  matter  of  form  or  ceremony,  but  of  vital  importance, 
will  be  readily  conceded  by  every  one  who  has  been  much  in 
the  practice  of  determining  disputed  questions  of  fact  upon 
conflicting  testimony.  The  uncertainty  of  even  the  most  te- 
nacious memory,  the  liability  to  misunderstand  and  the  dif- 
ficulty of  reporting  accurately,  after  a  lapse  of  time,  a  mere 
verbal  communication,  are  matters  of  every  day's  observa- 
tion, and  it  is  not  at  all  surprising  that  parties  should  pro- 
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vide  for  more  certain  and  reliable  evidence  of  important  and 
controlling  facts  in  their  contracts. 

That  such  an  agreement  is  valid,  and  the  policy  rendered 
void,  by  failing  to  have  other  insurances  mentioned  in,  or  in- 
dorsed upon,  the  policy,  or  acknowledged  in  writing  accord- 
ing to  the  terms  of  the  contract,  is  now,  I  think,  well  settled 
by  authority.  {Bigler  v.  The  New  York  Central  Ins.  Go., 
22  N.  Y.  Rep.  402.  Jube  v.  The  Brooklyn  Fire  Ins,  Co., 
28  Barb.  412.  Basset  v.  The  Union  Muttial  Fire  Ins,  Co., 
7  Cush.  175.  Forbes  v.  The  Agawam  Mutual  Fire  Ins.  Co., 
9  id.  470.  Worcester  Bank  v.  Hartford  Fire  Ins.  Co.,  11 
id.  265.  Hale  v.  Mechanics'  Mutual  Fire  Ins.  Co.,  6  Oray, 
169.  Carter  v.  The  Providence  Washington  Ins.  Co.,  16 
Peters,  495.) 

On  this  ground,  alone,  the  defendant  is  clearly  entitled  to 
judgment,  for  its  costs  of  the  action. 

Ordered  accordingly. 

[MoNBos  Gevebal  Tbbk,  March  8,  1862.    Jdhmon,  Sm/Uh  and  WtSet, 
Jiuticw.] 


CfiAia  VS.  Wabd  and  Clabk. 

When  it  appears  that  the  defendant  was  not,  and  could  not  have  been,  misled 
by  a  yariance  between  tho  complaint  and  the  proof,  the  variance  may  be 
disregarded,  without  amendment 

An  action  was  brought  by  R.  against  W.,  C.  and  others,  to  have  a  mortgage, 
executed  by  J),  to  W.,  decreed  void  on  the  ground  that  it  was  fraudulent  and 
invalid,  and  to  have  the  premises  therein  described  sold  and  the  avails  ap- 
plied in  satisfaction  of  a  mortgage  held  by  R.  During  the  pendency  of  that 
action,  Craig  became  the  purchaser  and  assignee  of  the  said  mortgage,  and 
brought  this  suit,  against  W.  and  C.  to  recover  damages  for  false  and  fraudu- 
lent representations  made  by  W.  and  C,  by  which  he  was  induced  to  purchase 
the  n.  mortgage  of  them,  ffeld  that  Craig  having  become  the  purchaser  of 
the  mortgage  during  the  pendency  of  the  action  brought  by  R.  became 
bound  and  concluded  by  the  Judgment  therein,  the  same  as  though  he  had 
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been  a  party  to  the  record,  as  a  co-defendant  with  W.  and  C.  That  in  regard 
to  the  subject  matter  of  both  actions  he  stood  in  legal  privity  with  W.  and  C, 
and  the  questions  in  respect  to  the  validity  or  invalidity  of  the  mortgage, 
by  reason  of  the  fraud,  were  identical. 

Accordingly  kM  that  the  judgment  record  in  the  suit  brought  by  R.  was  legit- 
imate evidence,  in  the  present  suit,  for  the  purpose  of  establishing  the  fraud, 
and  its  effect  upon  the  validity  of  the  mortgage  as  a  lien  or  incumbrance 
upon  the  land. 

But  that  this  being  an  action  for  fraud,  Craig  was  bound  to  prove,  by  other 
evidence,  that  W.  and  C.  practiced  a  f^aud  upon  him,  in  the  transfer  of  the 
mortgage. 

A  party  making  a  representation  false  in  fact,  renders  himself  liable,  in  an 
action  for  fraud,  although  he  did  not  actually  know  the  representation  to  be 
false,  at  the  time. 

If  a  party  makes  a  material  representation,  without  knowing  whether  it  is 
true  or  false,  and  it  turns  out  to  be  false,  an  action  lies  fur  the  fraudulent 
misrepresentation. 

ON  the  24th  of  September,  1855,  the  defendant  Ward  as- 
signed to  the  plaintiff,  by  a  writing  under  seal,  a  bond 
and  mortgage  executed  to  Ward  by  Elisha  P.  Davis,  dated 
the  6th  of  that  month,  conditioned  to  secure  the  payment  of 
$2000  in  five  years  from  date,  with  interest  semi-annually — 
the  mortgage  covering  about  120  acres  of  land  in  Clarkson, 
Monroe  county.  The  plaintiff  paid  $1500  therefor,  by  two 
checks,  one  in  favor  of  the  defendant  Clark  for  $800,  the 
other  in  favor  of  the  defendant  Ward  for  $700.  The  plain- 
tiff was  applied  to,  to  purchase  the  bond  and  mortgage  by 
the  defendant  Clark,  who  professed  to  act  in  behalf  of  Ward, 
and  who,  after  the  purchase  was  agreed  upon,  delivered  the 
assignment  to  the  plaintiff,  and  received  the  checks  for  the 
consideration.  In  the  negotiation  for  the  sale,  Clark  repre- 
sented to  the  plaintiff  that  the  mortgage  ^'  was  a  bona  fide 
mortgage,  well  secured,  as  straight  as  a  string — there  was  no 
usury  or  other  legal  defense  to  it ;"  that "  Ward  had  advanced 
$2000  for  it  f  "  that  Davis  had  a  clear  title  to  the  land,  and 
this  was  the  first  incumbrance ;"  ^Hhat  the  mortage  was  all 
right  and  straight  in  every  particular ;  that  it  was  the  first 
mortgage."  In  the  written  assignment,  the  defendant  Ward 
covenanted  that  there  was  unpaid  on  the  bond  and  mortgage 
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$2000;  and  interest  from  date ;  and  that  there  was  no  usury 
or  other  defense  in  the  mortgage ;  and  certified  that  he  paid 
to  Davis  the  whole  consideration^  $2000,  and  had  good  right 
and  lawful  authority  to  sell  the  same.  The  plaintiff  beUeved 
the  representations  to  be  true,  and  was  induced  by  them  to 
purchase  the  bond  and  mortgage.  The  only  title  which  Eli- 
sha  P.  Davis  had  or  claimed  to  the  mortgaged  premises,  was 
acquired  by  his  purchasing  the  premises  at  a  sale  on  a  stat^ 
ute  foreclosure,  by  advertisement,  of  a  mortgage  thereon,  ex- 
ecuted by  Henry  Leiter  to  Conrad  B.  Lewis  on  the  6th  of 
April,  1850,  and  by  Lewis  assigned  to  Stephen  Merritt,  and 
by  Merritt  to  George  T.  Davis,  in  whose  name  the  foreclos- 
ure proceedings  were  conducted.  The  sale  was  on  the  18th 
of  August,  1855,  EHsha  P.  Davis  becoming  the  purchaser  at 
$455.  The  value  of  the  premises  was  then  $5400.  There 
were  several  mortgages  on  the  premises,  subsequent  to  the 
Leiter  mortgage,  at  the  time  of  the  mortgage  sale. 

On  the  7th  day  of  September,  1855,  Elizabeth  M.  Rath- 
bone,  who  held  a  mortgage  on  the  premises  executed  the  7th 
of  March,  1854,  for  $1600,  commenced  an  action  in  this 
court,  to  have  the  mortgage  sale  under  the  Leiter  mortgage, 
and  the  mortgage  by  Elisha  P.  Davis  to  the  defendant  Ward, 
declared  fraudulent  and  void,  and  to  foreclose  her  mortgage, 
making  George  T.  Davis,  Elisha  P.  Davis,  and  the  defend- 
ants in  this  action,  and  others,  parties  defendants.  The 
complaint  in  that  action  was  filed  in  the  clerk's  office  of  Mon- 
roe county,  and  the  summons  was  served  on  the  defendants 
in  this  action  on  the  7th  of  September,  1855.  The  defend- 
ants in  this  action  put  in  their  answers  in  the  action  last 
aforesaid ;  and  the  issuer  were  referred  to  a  referee  for  trial 
and  decision.  The  referee  reported  that  the  sale  under  the 
Leiter  mortgage  was  void  for  defects  in  the  proceedings  for 
the  sale ;  also  for  fraud,  to  which  the  defendant  Clark,  George 
T.  Davis  and  Elisha  P.  Davis  were  parties ;  that  the  mort- 
gage of  Elisha  P.  Davis  to  the  defendant  Ward  was  without 
consideration  and  fraudulent.     This  action  was  commenced 
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the  23d  of  November,  1859,  to  recover  damages  for  the  fraud 
of  the  defendants  in  the  sale  to  the  plaintiff  of  the  Davis 
mortgage. 

It  was  proved  at  the  trial  that  Elisha  P.  Davis  was  insol- 
vent when  the  action  was  commenced. 

.  The  plaintiff,  to  show  that  the  mortgagor  had  not  a  good 
title,  and  that  the  mortgage  was  not  a  lien,  gave  in  evidence 
the  report  of  the  referee  and  the  judgment  founded  thereon 
in  the  action  brought  by  Elizabeth  M.  Bathbone  against  Will- 
iam Stebbins,  the  defendants  in  this  action,  and  others.  The 
defendants  objected  to  the  introduction  of  this  report  and 
judgment  roll,  which  objection  was  overruled  by  the  court ; 
and  the  court  held  that  the  record  was  conclusive  evidence  of 
the  facts  directly  adjudicated  thereby  or  necessarily  involved 
in  the  determination  thereof  That  all  the  facts  found  by 
the  report  of  the  referee  were  conclusively  established  as 
against  the  defendants  in  this  action,  and  that  it  was  conclu- 
sive evidence  in  this  action  that  the  bond  and  mortgage  were 
void  for  want  of  consideration.  The  defendants'  exceptions 
to  the  admission  of  this  evidence,  and  to  the  ruling  of  the 
court  as  to  the  effect  of  it,  formed  one  class  of  exceptions  on 
which  the  defendants  relied  for  a  new  trial. 

The  court  charged  the  jury  that  if  they  should  find  for  the 
plaintiff  they  would  find  the  sum  of  1^1500,  with  interest  from 
January  Ist,  1859,  the  interest  having  been  paid  to  that 
time.  This  was  also  excepted  to,  and  these  exceptions  con- 
stituted another  ground  of  the  motion  for  a  new  trial.  The 
court  charged  the  jury,  among  other  things,  as  follows  :  That 
although  the  plaintiff  could  not  recover  in  this  action  on  the 
covenant  contained  in  the  assignment,  alone,  he  could,  by 
showing  that  the  same  was  untrue  at  the  time  when  made, 
and  known  to  be  so  by  the  defendants.  To  which  charge  the 
counsel  for  the  defendants  excepted.  The  court  further 
charged  the  jury,  that  if  the  representations  made  to  the 
plaintiff  were  untrue,  although  the  defendant  Ward  did  not 
know  they  were  so,  yet  if  he  was  informed  and  knew  of  facts 
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which,  in  the  exercise  of  common  sense  and  ordinary  pru- 
dence, were  sufficient  to  put  him  upon  inquiry,  and  would 
have  led  him  to  a  knowledge  of  the  condition  of  the  title,  he 
would  be  liable,  the  same  as  if  he  had  actual  knowledge.  To 
which  charge  the  counsel  for  the  defendant  Ward  excepted. 
The  jury  rendered  a  verdict  for  $1723.13,  and  the  court 
ordered  the  motion  for  a  new  trial  to  be  heard  at  the  general 
term  in  the  first  instance. 

T,  B.  Strong^  for  the  plaintiff. 

W,  F.  Oogawell,  for  the  defendants. 

By  the  Court^  Johnson,  J.  The  action  is  brought  to  re- 
cover dams^es  for  false  and  fraudulent  representations  made 
by  the  defendants  to  the  plaintiff,  by  which  he  was  induced 
to  purchase  of  them  a  certain  bond  and  mortgage  executed 
by  one  Davis,  on  the  6th  of  September,  1855. 

The  first  question  raised  by  the  defendants'  counsel  is 
upon  the  e  Jption  to  the  ruling  ,t  the  trial  admitting  tiie 
evidence  of  the  representations  of  the  defendant  Clark  that 
the  mortgage  was  a  bona  fide  mortgage  well  secured,  and 
that  the  mortgagor  had  a  clear  title  to  the  land,  and  this 
mortgage  was  the  first  lien,  and  that  there  was  no  usury  or 
other  defense  to  it.  This  evidence  was  objected  to  by  the 
defendants'  counsel  on  the  ground  that  there  was  no  aver- 
ment of  any  such  representation,  in  the  complaint,  and  the 
evidence  was  therefore  immaterial  and  incompetent.  This 
raises  simply  the  question  of  variance  between  the  pleadings 
and  proof  This  particular  misrepresentation  is  not  specific- 
ally alleged  in  the  complaint.  The  complaint,  on  this  sub- 
ject, avers,  that  the  defendants  stated  and  represented  '^  that 
the  said  mortgage  was  a  good  and  valid  security  in  the  hands 
of  said  defendant  William  H.  Ward,"  and  "  that  there  was 
no  usury  therein  or  other  defense  thereto/'  This  is  a  variance 
which  might  have  been  material  under  the  former  system  of 
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practice,  but  cannot  be  regarded  as  such  under  the  code. 
1^0  variance  between  the  allegation  in  a  pleading,  and  the 
proof,  can  now  be  deemed  material,  unless  it  have  actually 
misled  the  adverse  party,  to  his  prejudice.  (Code,  §  169.) 
When  it  has  not  not  thus  misled,  the  court  may  direct  the 
fact  to  be  found  according  to  the  evidence,  or  may  order  an 
immediate  amendment  without  costs.  (Id.  §  170.)  And 
this  applies  to  all  actions  and  defenses.  (Cailin  v.  Crunter, 
1  Kern.  368.)  When  it  appears  that  the  party  was  not, 
and  could  not  have  been  thus  misled,  the  variance  may  be 
disregarded  without  amendment.  (Bennett  v.  Judson,  21 
N.  Y.  Rep.  238.  Harmony  v.  Bingham^  1  Duery  209.) 
This  I  think  necessarily  results  from  the  provisions  of  the 
code.  There  is  nothing  in  the  case  to  show  that  the  defend- 
ants have  be6n  misled  by  this  evidence,  to  their  prejudice. 
It  was  directly  in  support  of  the  cause  of  action  alleged,  to 
wit,  fraudulent  misrepresentations  in  regard  to  the  subject 
of  the  sale.  It  is  not  a  case  of  failure  of  proof,  of  the  cause 
of  action,  provided  for  by  §  171  of  the  code. 

A  more  important  and  difficult  question  arises  upon  the 
question  of  the  introduction  of  the  judgment  record  in  evi- 
dence, in  the  action  between  Eliza  M.  Bathbone,  plaintiff,  and 
these  defendants,  and  others,  who  were  also  defendants,  for 
the  purpose  of  establishing  the  matters  therein  determined. 
The  object  of  that  action,  as  appears  by  the  record,  was  to 
have  the  mortgage  in  question  decreed  void  on  the  ground 
that  it  was  fraudulent  and  invalid ;  and  to  have  the  premises 
described  therein  sold,  and  the  avails  applied  in  satisfaction 
of  the  plaintiff's  mortgage.  The  plaintiff  became  the  pur- 
chaser and  assignee  of  the  mortgage  in  question,  during  the 
pendency  of  that  action,  and  thus  became  bound  and  con- 
cluded by  the  judgment,  the  same  as  though  he  had  been  a 
party  to  the  record.  (Harrington  v.  Blade,  22  Barb.  161. 
Sedgwick  v.  Cleveland,  7  Paige,  287.  Cook  v.  Mancius, 
5  John.  Ch.  89.  Edwards  on  Parties,  79.)  He  stood  the 
same  as  though  he  had  been  actually  a  co-defendant,  with 
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these  defendants,  in  that  action.  They  were  all  concluded 
by  the  judgment  in  that  action,  as  between  them  and  the 
plaintiff,  and  all  persons  claiming  under  the  plaintiff  by  title 
subsequent.  But  the  question  here  arises  whether  the  judg- 
ment in  that  action  is  conclusive  between  the  defendants  in 
it,  in  another  action  between  themselves,  involving  the  same 
matters  there  adjudicated.  I  think  there  can  be  no  doubt 
that  it  is  so,  as  far  as  the  matter  in  the  two  actions  is  iden- 
tical, upon  well  established  principles,  although  I  do  not  find 
that  the  precise  question  has  ever  been  directly  presented  and 
adjudicated.  A  familiar  case  is  that  of  an  action  brought 
by  a  third  person  against  the  vendee  of  a  chattel,  claiming 
title.  If  the  vendor  appears  and  defends,  or  if  the  vendee 
gives  hii^  notice  so  that  he  has  the  opportunity  to  do  so,  the 
judgment  against  the  vendee  is  conclusive  in  an  action  by 
the  latter  against  his  vendor,  on  the  implied  warranty  of 
title,  although  the  vendor  was  no  party  to  the  action.  And 
the  rule  is  the  same  in  regard  to  all  persons  who  stand  in  such 
a  relation  to  each  other  that  the  matters  determined  in  an 
action  brought  by  a  third  person  against  one,  will  necessarily 
again  come  in  question,  in  proceedings  between  him  and  the 
other,  as  vendees,  assignees,  grantees,  sureties,  pei-sons  acting 
under  an  agreement  for  indemnity,  and  the  like.  {See  Amer- 
ican notes  to  Duchees  of  Kingston's  case,  2  Smith's  Lead. 
Cas.  552,  553,  and  cases  there  cited,)  It  is  not  necessary  that 
the  parties  should  be  the  same,  in  the  second  action,  or  that 
they  should  occupy  the  same  relative  positions,  of  plaintiff  and 
defendant,  as  in  the  former  action,  or  that  the  form  of  action 
should  be  the  same.  The  test  is  whether  the  party  against 
whom  the  former  judgment  is  sought  to  be  used  was,  or  had  an 
opportunity  of  being  heard,  and  the  matter  litigated  is  the  same, 
and  the  parties  are  in  privity  as  to  such  matter.  (Castle  v. 
Noyes,  14  N,  Y.  Rep,  329.  Doty  v.  Brovm,  4  Comst,  71. 
Kingsland  v.  Spalding,  3  Barb,  Ch,  341.  Embury  v.  Con- 
ner, 3  Comst,  511.  Ehle  v.  Bingham,  7  Barb,  494.  Cowen 
it  Hill's  Notes,  824,  975.)    It  is  unnecessary  to  multiply 
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authorities  upon  a  rule  so  well  established.  It  cannot  be 
denied  that  the  plaintiff  in  r^ard  to  the  subject  matter  of 
both  actions,  stands  in  legal  privity  with  the  defendants. 
And  it  seems  to  me  equally  clear  that  the  questions  in  respect 
to  the  validity  or  invalidity  of  the  mortgage  in  question,  by 
reason  of  the  fraud,  are  identical.  The  question  of  the  fraud, 
and  its  effect  upon  the  validity  of  the  mortgage  as  a  lien  or 
incumbrance  upon  the  land,  was  then  tried  and  determined, 
and  that  precise  question  is  in  litigation  here.  It  may  be 
that  the  record,  when  introduced,  established  only  one  fact, 
which  the  plaintiff  was  required  to  prove,  in  order  to  main* 
tain  his  action,  but  to  whatever  extent  it  went  as  an  adjudi- 
cation  on  the  questions  here  tried,  the  plaintiff  was  entitled 
to  the  benefit  of  it,  on  this  trial 

This  being  an  action  of  fraud,  the  plaintiff  of  course  was 
required  to  prove,  in  some  way,  that  the  defendants  practiced 
a  fraud  upon  him,  in  the  transfer ;  and  this  fact  the  record 
itself  would  not  establish,  because  that  fraud  was  not  liti- 
gated in  the  other  action.  But  I  do  not  understand  from 
the  case  that  it  was  introduced  for  that  purpose,  or  that  any 
such  effect  was  given  to  it  as  evidence.  The  representations 
were  made  out  by  other  evidence,  and  the  previous  fraud 
only,  and  consequent  invalidity  of  the  mortgage,  established 
by  the  record.  For  this  purpose  and  to  this  extent  it  was 
strictly  legitimate.  This  was  the  matter  directly  adjudicated^ 
and  necessarily  involved,  in  the  determination  in  that  action, 
and  that  was  the  only  effect  the  judge  gave  to  it  in  his 
charge.  This  covers  both  the  exception  to  the  admission  of 
the  evidence,  and  to  the  charge  of  the  judge  on  the  subject 
of  its  conclusiveness,  neither  of  which  was  well  taken.  Had 
the  representations  proved  been  contained  in  the  covenant  in 
the  assignment,  and  the  action  been  brought  on  the  breach 
of  the  warranty,  there  can  be  no  doubt,  I  think,  that  the 
record  would  have  been  entirely  conclusive  as  evidence  of  the 
breach.  It  is  no  less  conclusive  in  this  action  as  to  the  fact 
that  the  representations  were  untrue.    The  form  of  the  ac- 
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tion  does  not  affect  the  competency  of  the  evidence^  if  the 
fact  it  establishes  is  pertinent^  nor  its  conclusive  character  in 
regard  to  such  fact.  The  action  for  fraud  can  be  maintained 
for  a  false  representation  in  a  written  instrument,  as  well  as 
for  one  made  verbally,  and  there  is  nothing  in  the  exception 
to  that  part  of  the  charge. 

The  exception  to  that  part  of  the  chai^  as  to  the  liabil- 
ity ^f  the  defendant  Ward,  if  the  representations  were  un- 
true, although  he  did  not  know  they  were  so  at  the  time,  but 
knew  facts  which  in  the  exercise  of  ordinary  sense  and  pru- 
dence would  have  led  him  to  such  knowledge,  is  not  well 
taken.  It  does  not  involve  the  proposition  of  his  liability, 
in  case  he  actually  believed  the  representations  to  be  true  at 
the  time.  It  carefally  excludes  that  fact,  and  only  raises  the 
question  as  to  whether  a  party  making  a  representation  false 
in  fact,  should  actually  know  it  to  be  so,  to  render  himself 
liable,  in  an  action  for  fraud.  That  he  is  liable,  or  may  be, 
in  such  a  case,  is  fully  established  by  the  decision  in  Bennett 
V.  Judaon,  (21  N,  Y,  Rep,  238,)  before  cited. 

Besides,  in  this  case,  the  defendant  Ward  was  bound,  not 
only  by  the  representations,  but  by  the  knowledge  of  their 
falsity,  of  his  agent  Clark,  who  made  most  of  them.  If  a 
party  makes  a  material  representation,  without  knowing 
whether  it  is  true  or  false,  and  it  turns  out  to  be  false,  the 
action  lies  for  the  fraudulent  misrepresentation. 

In  respect  to  the  charge  on  the  subject  of  the  measure  of 
damages,  conceding  it  to  be  erroneous,  it  is  difficult  to  see 
how  it  can  be  pretended  that  the  error  was  prejudicial  to  the 
defendant.  There  is  nothing  in  the  case  to  show  that  the 
verdict  could  have  been  less,  had  the  rule  now  insisted  upon 
by  the  defendants'  counsel  been  laid  down  by  the  court  as  the 
true  measure  of  damages.  On  the  contrary,  there  is  every 
reason  to  suppose  it  would  have  been  much  larger.  The  ex- 
ception is  of  the  most  general  character ;  and  no  request  was 
made  to  the  court  to  give  any  different  instructions  on  that 
subject.    If  the  error  was  beneficial  to  the  defendants,  the 
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exception  is  unavailing;  and  as  nothing  is  shown  or  sug- 
gested by  the  defendants'  counsel  that  it  was,  in  fact,  or  could 
have  been  otherwise,  it  will  not  be  presumed  that  it  was  so. 

On  the  whole,  I  am  satisfied  that  there  was  no  materiid 
error  committed,  either  in  the  charge  or  in  the  rulings  during 
the  progress  of  the  trial,  or  in  the  refusal  to  charge  as  re- 
quested by  the  defendants'  counsel.  A  new  trial  must  there- 
fore be  denied. 

[MovROB  Gbnbral  Tbbm,  March  8,  1862.     Johnsony  Smith  and  WeOes, 
JoBtices.] 


RossEEL  V8.  Wickham. 

A  grantee,  by  accepting  a  deed  containing  an  exception  of  certain  lands  pre- 
vioiuly  sold  and  conveyed  to  another,  and  then  entering  into  the  possession 
of  the  lands  thus  excepted,  will  be  deemed  in  law  to  have  entered  in  sub- 
serviency to  the  title  of  the  grantee  of  the  excepted  land,  and  to  continue 
to  hold  in  subserviency  thereto ;  unless  he  can  establish  the  contrary,  by 
some  clear  and  unequivocal  act  or  claim  of  title  in  himself. 

Thus,  where  W.,  in  1812,  took  a  conveyance  from  L.  of  certain  lands  therein 
described,  in  which  other  lands  were  excepted,  and  the  fact  recited  that 
the  lots  thus  excepted  had  been  previously  sold  and  conveyed  to  B.,  and 
W.  went  into  possession  of  the  lands  so  conveyed,  and  of  the  lots  excepted, 
at  the  same  time,  and  occupied  them  from  1812  to  I860;  Held  that  al- 
though W.  had  been  in  possession  of  the  excepted  lots  for  more  than  twenty 
yean,  his  entry  was  not  hostile  to  the  title  of  those  claiming  under  B.,  and 
his  possession  was  not  adverse  to  theirs,  so  as  to  bar  a  recovery  of  the  pos- 
session of  the  lots,  in  ejectment 

APPEAL  from  a  judgment  ordered  for  the  plaintiff  at  the 
circuit,  after  a  trial  before  the  court  without  a  jury. 
The  action  was  for  the  recovery  of  the  possession  of  real 
estate.  The  justice  before  whom  the  action  was  tried  found 
the  following  facts  and  conclusions  of  law :  John  Hornby, 
by  deed  bearing  date  November  6, 1804,  conveyed  to  William 
N.  Lummis  a  tract  of  land  lying  at  Sodus  Point,  embracing 
the  premises  demanded  in  the  complaint,  who  thereupon 
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went  into  poBsession  and  occupied  the  premises  conveyed  by 
said  deed.  William  N.  Lummis,  by.  deed  dated  July  7, 1810, 
conveyed  certain  of  the  lands  in  the  above  mentioned  deed 
described,  covering,  with  other  lands,  the  premises  demanded 
in  the  complaint  in  this  action,  to  Henry  P.  Borrekens.  The 
said  Henry  P.  Borrekens,  by  his  certain  indenture  of  mort- 
gage, bearing  date  March  5,  1811,  conveyed  the  said  prem- 
ises, to  him  conveyed  by  William  N.  Lummis,  to  David 
Parish.  The  mortgage  was  conditioned  for  the  payment  by 
Borrekens  to  Parish  of  the  sum  of  $4500  with  interest,  on 
or  before  the  first  day  of  December  then  next.  This  mort- 
gage was  recorded  in  Ontario  county  on  the  11th  of  March, 
1811.  Borrekens,  by  deed  bearing  date  December  30,  1815, 
released  and  quit-claimed  to  the  said  David  Parish  the  prem- 
ises described  in  the  mortgage,  including  the  premises  de- 
scribed in  the  complaint  in  this  action.  The  said  release  was 
acknowledged  on  the  day  of  its  date,  and  recorded  in  the 
clerk's  office  of  Ontario  county  on  the  16th  day  of  July, 
1822.  By  chapter  2  of  the  laws  of  1808,  David  Parish,  a 
native  of  Hamburgh,  was  enabled  to  purchase  any  real  estate 
within  this  state,  and  to  hold  and  dispose  of  the  same  in  like 
manner  as  a  natural  bom  citizen.  David  Parish  was  the  son 
of  a  British  subject,  resident  in  Hamburgh,  where  said  David 
and  several  brothers  and  sisters  of  said  David  were  born,  (none 
of  whom  were  ever  in  this  country  except  George,  a  brother  of 
said  David,)  whose  names  are  John,  Bichard,  George,  Charles, 
Harriet  and  Elizabeth.  David,  having  never  been  married, 
died  leaving  his  said  brothers  and  sisters  living  near  Vienna, 
Austria,  in  1826,  having  made  no  will.  George  Parish,  the 
brother  of  David,  came  to  this  country  to  reside  in  1815,  and 
continued  a  resident  of  this  state  until  his  death,  which  took 
place  in  April,  1839,  at  Paris,  France.  By  chapter  243  of 
the  laws  of  1817,  the  said  George  Parish  was  enabled  ^^to 
take  real  estate  within  this  state,  either  by  descent  or  pur- 
chase, and  to  hold  and  dispose  thereof  in  like  manner  as  a 
natural  bora  citizen."    George  Parish,  by  will  bearing  date 


Sgg  CASES  IN  THE  SUPREME  COURT. 

Rofiseel  «.  Wickham. 

August  10,  1827,  proved  and  established  as  a  will  of  both 
real  and  personal  estate  by  and  before  the  surrogate  of  the 
county  of  St.  Lawrence,  in  July,  1839,  gave,  devised  and 
bequeathed  unto  Joseph  Rosseel,  the  plaintiff  in  this  action, 
all  his  property  and  estate,  whether  real  or  personal.  That 
defendant,  at  and  before  the  service  of  the  summons  and 
complaint  in  this  action,  declared  he  was  in  possession  of 
the  premises  demanded  and  described  in  the  complaint,  and 
declared  that  he  thought  he  bought  them  of  William  N. 
Lummis.  Lummis,  by  deed  bearing  date  the  8th  day  of  Sep- 
tember, 1812,  conveyed  to  the  defendant  Wickham  certain 
premises  therein  described,  the  boundaries  whereof  include 
the  premises  in  question,  and  containing  an  exception  of 
the  premises  in  question,  reciting  that  the  said  excepted 
lands  had  been  sold  to  Henry  P.  Borrekens,  by  deed  bearing 
date  the  7th  of  July,  1810.  That  the  defendant,  by  deed 
dated  and  recorded  in  said  county  of  Ontario  on  the  22d  day 
of  August,  1825,  conveyed  to  Thomas  Shipley  the  same 
premises  as  aforesaid  conveyed  by  said  Lummis  to  the  de- 
fandant,  with  the  same  exceptions  and  recital.  That  said 
Shipley,  by  deed  dated  the  2d  day  of  10th  month,  1833,  and 
recorded  in  said  county  29th  May,  1837,  reconveyed  to  the 
defendant  the  same  premises,  with  the  same  exceptions  and 
recital.  That  when  the  defendant  purchased  from  Lummis 
the  said  lots,  numbered  seven  and  ten,  separated  by  Ant- 
werp street,  as  also  said  Antwerp  street  which  was  never 
opened,  were  inclosed  in  the  same  lot  with  the  premises  con- 
veyed to  the  defendant,  and  that  he  had  used  and  occupied 
the  whole  since  1812.  That  the  other  lots  were  fenced  in  by 
the  defendant  about  the  year  1830,  and  have  been  since  then 
occupied  by  him.  That  by  virtue  of  the  several  conveyances 
and  will,  the  plaintiff  became  and  now  is  seised  in  fee  sim- 
ple of  the  premises  described  in  the  complaint.  That  the 
defendant  is  now  in  possession  thereof,  and  has  been  for  more 
than  twenty  years  previous  to  the  commencement  of  this  ac- 
tion, but  that  the  entry  of  the  said  defendant  was  not  hostile 
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to  the  plaintiff.  That  the  defendant,  within  the  said  twenty 
years,  has  recognized  the  title  of  the  plaintiff,  and  such  en- 
try of  the  defendant  was  not  made  under  such  claim  or  color 
of  title  as  constitutes  an  adverse  possession.  And,  therefore, 
that  the  plaintiff  was  entitled  to  a  judgment  that  he  recover 
the  possession  of  the  premises. 

The  defendant  excepted  to  the  decision  of  the  justice,  and 
appealed  from  the  judgment. 

S.  K.  WilliamSy  for  the  appellant. 
Geo,  O.  Hunger y  for  the  respondent. 

By  the  Gouri,  Johnson,  J.  The  question  whether  George 
Parish  took  the  premises  in  question  by  inheritance,  as  the 
heir  of  his  brother  David,  is  settled  in  the  plaintiff's  favor 
by  the  decision  in  Parish  v.  Ward,  (28  Barb,  328.) 

The  only  question,  of  any  considerable  importance,  in  the 
case,  to  be  considered,  is,  whether  the  defendant  has  held  the 
premises  for  twenty  years,  or  more,  last  past,  adversely  to 
the  plaintiff's  claim  of  title. 

The  court,  before  whom  the  cause  was  tried,  without  a  jury, 
has  found  as  facts  from  the  evidence,  that  the  defendant,  in 
1812,  took  a  conveyance  from  William  N.  Lummis  of  certain 
lands  therein  described,  in  which  the  lands  in  question  were 
excepted,  and  the  fact  recited  that  these  lots  thus  excepted 
had  been  sold  and  conveyed  to  Henry  P.  Borrekens  by  deed 
bearing  date  the  7th  July,  1810.  That  the  defendant  went 
into  possession  of  the  lands  so  conveyed,  and  of  the  lands  in 
question  thus  excepted  from  his  conveyance,  at  the  same 
time,  and  has  occupied  these  lands  ever  since  1812.  That 
the  defendant,  on  the  22d  of  August,  1825,  conveyed  to 
Thomas  Shipley  the  same  premises  granted  to  him  by  Lum- 
mis, by  deed,  which  contained  the  same  exceptions  and  reci- 
tal as  to  the  premises  in  question.  And  that  Shipley,  in  Oc- 
tober, 1838,  reconveyed  to  the  defendant  the  same  premises, 
idth  the  same  exceptions  and  recital.    The  court  further 
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finds  that  the  defendant  is  in  possession^  and  has  been  for 
more  than  twenty  years,  but  that  his  entry  was  not  hostile  to 
the  plaintiff's  title.  Upon  these  facts  it  is  impossible  to 
hold  as  matter  of  law  that  there  has  been  such  a  holding  by 
the  defendant  as  to  bar  the  plaintiff's  right  of  entry  under 
his  title,  which  is  clear  and  undisputed,  so  far  as  it  rests  in 
conveyance  from  the  real  owner.  It  seems  to  me  entirely 
clear  that  the  defendant  by  accepting  such  a  deed,  and  then 
entering  into  possession  of  the  lands  therein  excepted,  and 
declared  to  have  been  conveyed  by  his  grantor  to  another,  must 
be  deemed  in  law  to  have  entered  in  subserviency  to  the  title 
of  such  other,  and  to  continue  to  hold  in  subserviency  thereto  ; 
unless  he  can  establish  the  contrary  by  some  clear  and  une- 
quivocal act  or  claim  of  title  in  himself.  (Fosgafe  v.  Her- 
kimer Manuf,  and  Hydraulic  Co,y  9  Barb.  287 ;  Same  v. 
Same^  12  id.  352.)  The  seisin  of  a  party  once  established 
is  deemed  to  continue,  although  he  leave  the  premises  vacant, 
and  another  enters  thereon. 

Under  our  statutes,  possession  is  not  deemed  adverse,  un- 
less the  occupant  entered  under  claim  of  title,  exclusive  of 
any  other  right,  founding  such  claim  upon  some  written  in- 
stroment,  as  being  a  conveyance  of  the  premises,  or  upon  the 
decree  or  judgment  of  some  competent  court.  (2  B.  S,  294, 
§  9.  Code^  §  82.)  In  all  other  cases  the  occupation  is  pre- 
sumed to  have  been  under  the  legal  title,  where  one  is  estab- 
Kshed.     (2  B.  S.  293,  §  8.     Code,  §  81.) 

There  is  no  pretense  here  that  the  defendant  entered  under 
any  written  conveyance  of  the  land  in  question,  or  by  virtue 
of  any  judgment  or  decree  of  any  court.  He  was  a  witness 
upon  the  trial,  in  his  own  behalf,  and  makes  no  such  claim. 
He  does,  however,  pretend  that  he  supposed  he  had  purchased 
of  Lummis  the  land  in  question,  at  the  same  time  he  bought 
the  land  described  in  the  deed.  But  this  is  so  utterly  at  va- 
riance with  the  deed  he  received  from  Lummis,  and  with  his 
own  deed  to  Shipley,  that  the  court  might  well  find  as  mat- 
ter of  fact  from  the  evidence,  that  his  entry  was  not  hostile 
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to  the  plaintiff.  He  does  not  pretend  to  claim  that  the  pa- 
per, which  he  says  he  received  from  Lummis  to  protect  his 
possession  against  Borrekens,  was  in  the  nature  of  either  a 
conveyance,  or  a  contract  to  purchase.  Indeed  the  defendant 
has  so  repeatedly  and  in  such  formal  and  solemn  manner  re- 
cognized and  acknowledged  the  title  under  which  the  plain- 
tiff claims,  from  the  time  of  his  first  entry,  that  he  ought 
now  to  be  concluded,  and  estopped  from  disputing  it.  And 
such  is  the  rule  as  between  the  defendant  and  his  grantor 
and  those  claiming  under  the  latter^  in  regard  to  the  mere 
question  of  title,  as  evidenced  by  the  recitals  in  the  defend- 
ant's deed.  (Demeyer  v.  Legg^  18  Barb.  14.  Torrey  v. 
Bank  of  Orleans,  9  Paige,  649.  Sinclair  v.  Jackson,  8 
Cowen,  586.  Carver  v.  Jackson,  4  Peters,  83,  86.)  The 
recital  of  a  fact  in  a  deed  is  evidence  against  the  grantee,  and 
the  acceptance  of  the  deed  operates  as  an  estoppel  upon  him 
and  those  who  claim  under  him,  as  against  the  grantor  and 
his  assigns.  It  is  uimecessary,  however,  to  invoke  the  aid  of 
this  doctrine  in  this  case,  and  indeed  it  is  not  strictly  appli- 
cable to  the  case  of  a  real  claim  of  title  by  adverse  possession. 
It  bears,  however,  to  a  certain  extent,  upon  the  questions  of 
the  character  of  the  defendant's  original  entry,  and  subsequent 
possession,  and  aids  in  determining  the  facts  in  regard  to  such 
entry  and  possession.  Upon  the  whole,  I  am  entirely  satis- 
fied that  the  learned  judge  at  the  circuit  was  right  in  the 
conclusion  that  the  defendant's  possession  has  never  been  ad- 
verse to  the  plaintiff's  title. 
The  judgment  must  therefore  be  affirmed. 

[MoiTBOB  Gehbbal  Tbbx,  March  8,  1862.    Johtuonf  Smith  and  Wdleg, 
Josticee.} 


S02  OABES  m  THE  SUPREME  COURT. 


Paige,  Chamberlain,  &c.  vs.  Fazackerly. 

Actions  by  public  officers,  as  such,  should  be  brought  in  their  indindnal 

names,  with  the  title  of  their  office  added. 
If,  in  an  action  brought  by  one  as  "  chamberlain,  &rC.,"  no  objection  is  taken, 

on  the  trial,  that  the  plaintiff  is  not  chamberlain,  it  will  be  eusumed^  on  ap> 

peal,  that  the  &ct  of  his  being  the  incumbent  of  the  office  was  understood, 

or  taken  for  granted. 
When  it  is  obiious  that  a  fact  was  assumed,  on  the  trial,  it  is  as  much  in  the 

case  as  if  it  were  expressly  proved. 
If  a  party  acquiesces  in  a  course  of  proceeding  which  assumes  the  existence 

of  a  fbct,  he  will  be  deemed  to  have  admitted  it ;  and  the  Act  will  be 
.  treated,  on  appeal,  as  beyond  the  reach  of  any  objection  not  made  on 

the  trial. 
When  a  court  of  review  is  satisfied,  from  the  general  scope  and  tenor  of  the 

proceedings  on  the  trial,  that  a  particular  fact  was  not  a  matter  of  contest, 

nor  a  ground  of  objection  there,  but  was  assumed,  or  taken  for  granted,  in 

the  conduct  of  the  cause,  it  may  and  should  conclude  that  the  fact  was  as 

it  was  assumed  to  be. 

APPEAL  by  the  plaintiff  from  a  judgment  of  the  county 
court  of  Albany  county,  reversing  a  judgment  recovered 
by  the  plaintiff  in  the  justice's  court  of  the  city  of  Albany, 
for  a  penalty  of  $25  for  selling  bread  of  defective  weight. 
The  proceedings  were  commenced  by  warrant  served  on  the 
defendant,  which  required  him  to  answer  the  plaintiff  "for  a 
penalty  of  $25,  or  under,  for  violating  an  ordinance  of  the 
city  of  Albany,  on  the  24th  day  of  September,  1860,  viz. 
ft>r  manufacturing  for  sale  as  a  baker  100  loaves  of  bread  of 
defective  weight."  The  warrant  was  indorsed  as  being  issued 
on  a  charge  of  violating  an  ordinance  of  the  common  coun- 
cil of  the  city  of  Albany,  entitled  "of  the  manufacture  and 
sale  of  bread/'  The  defendant  was  brought  into  court,  and 
the  complaint  was  then  presented  "against  the  defendant  for 
manufacturing,  as  a  baker  of  said  city,  bread  for  sale  of  de- 
fective weight,  viz.  100  loaves,  upon  the  24th  September, 
then  instant,  and  in  violation  of  an  ordinance  and  law  of  the 
common  council  of  said  city,  entitled  a  law  to  amend  chapter 
2  of  the  city  laws  entitled  ^of  the  manufacture  and  sale  of 
bread.'"    The  defendant  denied  the  complaint     The  case 
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was  adjourned,  and  subsequently  proceeded  with,  in  the  pres- 
ence  of  both  parties  and  their  counsel.  A  witness  for  the 
plaintiff  testified  that  he  knew  the  defendant ;  that  he  was  a 
baker  in  Elm  street ;  that  witness  went  to  his  bakery  on  the 
24th  of  September  and  weighed  105  loaves  of  bread  just 
taken  out  of  the  oven,  and  that  100  of  them  fell  short  of 
weighty  varying  from  half  an  ounce  to  three  ounces.  The  de- 
fendant moved  for  a  nonsuit,  for  these  reasons,  viz :  1.  "  That 
the  court  had  no  jurisdiction  of  the  person  or  subject  matter. 
2.  The  action  is  improperly  brought.  3.  No  violation  of 
law  is  shown.  4.  The  proof  does  not  show  that  the  bread 
was  not  made  into  loaves  in  accordance  to  law.  5.  The  law 
under  which  the  proceedings  are  taken  is  unconstitutional 
and  void.'*  The  motion  being  denied,  the  defendant  gave 
evidence  tending  to  show  that  the  bread  was  properly  scaled, 
made  of  other  flour  than  usual,  and  that  it  would  dry  out, 
more  or  less.  The  testimony  being  closed,  the  cause  was  ar- 
gued, and  the  justice  gave  judgment  for  the  plaintiff,  and 
against  the  defendant,  for  $25  penalty  and  costs.  The  de- 
fendant appealed  to  the  county  court,  where  the  judgment 
was  reversed,  and  the  plaintiff  appealed  to  this  court. 

Clinton  Caaaidy,  for  the  plaintiff,  (appellant*) 

0,  M,  Hungerfordy  for  the  defendant,  (respondent.) 

By  the  Court,  Hooeboom,  J.  There  is  nothing  before  this 
court  to  show  upon  what  ground  the  county  court  reversed 
the  justice's  judgment ;  but  the  defendant's  counsel  now 
makes  these  objections  to  the  recovery  before  the  justice: 
1.  That  the  plaintiff  was  bound  to  show  the  city  ordinance 
before  he  could  recover.  2.  That  he  was  also  bound  to  show 
that  the  defendant  was  a  baker  in  the  city  of  Albany.  3.  That 
there  was  no  statute  authorizing  the  chamberlain  to  sue  for 
the  penfdty ;  and  if  there  was  a  city  otdinance,  it  should  have 
been  proven — as  also  that  Paige  was  chamberlain.    4.  That 
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the  action  should  have  been  brought  in  the  name  of  '^  the 
chamberlain  of  the  city  of  Albany/'  and  not  in  the  name  of 
Paige  as  such.  5.  That  the  evidence  did  not  show  a  viola- 
tion of  the  ordinance.  6.  That  the  ordinance  was  uncon- 
stitutional and  void. 

It  is  safe  to  say  that  at  the  trial  none  of  these  objections 
were  properly  taken,  except  the  last,  which  is  now  not  stren- 
uously urged.  There  is  no  doubt  that  a  city  ordinance  reg- 
ulating the  weight  of  bread  is  a  valid  police  regulation. 
(Laws  of  1842,  cA.  275,  §  29.  Tanner  v.  Trustees  of  AU 
biouy  5  Hill,  121.  Mayor  of  New  York  v.  WilliamSy  15 
N,  r.  Rep.  502.) 

It  is  true  that,  in  the  motion  for  a  nonsuit,  it  was  urged 
that  no  violation  of  law  was  shown ;  but  that  raises  no  ques- 
tion whatever,  any  more  than  the  general  issue,  or  a  claim 
that  the  plaintiff  is  not  entitled  to  recover.  It  presents  no 
spe<;ific  point — nothing  precise  or  definite  upon  which  the 
mind  of  the  court  or  the  opposing  counsel  could  act. 

It  was  also  urged  that  there  was  no  proof  that  the  bread 
was  not  made  into  loaves  in  accordance  to  law ;  which  is  but 
reiterating  the  same  objection  in  a  little  different  language. 
It  conveys  no  idea  of  the  specific  objection  designed  to  be 
urged,  nor  of  any  particular  defect  in  the  plaintiff's  case. 
The  plaintiff  had  without  objection  shown  that  the  loaves 
were  "short  of  weight;"  that  is,  as  we  must  assume,  short 
of  the  lawful  or  prescribed  standard  of  weight ;  and  this,  on 
the  question  of  fact,  made  a  prima  facie  case.  If  the  de- 
fendant, under  cover  of  this  objection,  meant  to  urge  that 
the  ordinance  had  not  been  proved,  his  language  was  in- 
geniously contrived  to  conceal  his  idea ;  and  it  would  be  a 
fraud  upon  justice  to  allow  it  to  cover  such  an  objection. 
The  5th  ground  of  the  motion  fof  a  nonsuit  was,  that  "the 
law  under  which  the  proceedings  are  taken  is  unconstitu- 
tional and  void."  The  law  was  therefore  before  the  court, 
or  its  existence  and  provisions  jassumed  to  be  known. 

So  the  defendant  urged  that  the  action  was  improperly 


ALBANY— MARCH,  1862.  395 


Paige  V,  Fazackerly. 


brought ;  but  why,  or  for  what  reason^  was  not  alleged.  It 
does  not  sufficiently  point  out  that  the  intended  reason  was 
because  the  chamberlain  was  not  the  proper  party  to  bring 
it.  If  it  did,  the  objection  was  untenable,  for  he  is  declared 
by  statute  to  be  the  proper  person  to  sue  for  penalties. 

Nor  does  it  indicate  that  the  point  of  the  objection  was, 
that  the  suit  should  have  been  brought  in  the  official  name 
of  the  incumbent  of  the  office.  If  it  did,  the  objection  was 
untenable ;  for  it  is  settled  that  it  should  be  brought,  as  in 
this  case,  in  the  individual  name  of  the  incumbent,  with  the 
title  of  his  office  added.  (Supervisor  of  Galway  v.  Stim- 
soiiy  4  Hillj  136.  Commissioners  of  Cortlandville  v.  Fecky 
5  id.  215.  Agent  of  Mount  Pleasant  Prison  v.  Bikemany 
1  DeniOy  279.  People  v.  Commissioners  of  Highways  of 
Sewardy  27  Barb.  97.) 

Nor  was  the  objection  taken  that  Paige  was  not  chamber- 
lain ;  and  it  must  be  assumed,  therefore,  that  that  was  un- 
derstood, or  taken  for  granted.  There  is  some  reason  for 
saying  that  his  official  title  and  character  stood  admitted  by 
the  pleadings,  by  not  being  specifically  denied.  But  whether 
this  be  so  or  not,  it  was  plainly  not  a  matter  of  contest,  nor 
a  ground  of  objection  at  the  trial,  and  it  was  assumed  or 
taken  for  granted  in  the  conduct  of  the  cause.  This  a  court 
of  review  may  and  should  conclude  was  the  case,  when  they 
are  satisfied  of  it  from  the  general  scope  and  tenor  of  the  pro* 
*  ceedings.  Nor  is  it  an  unjust  conclusion  or  assumption,  for 
it  is  in  accordance  with  fairness  and  justice,  and  with  the 
uniform  tendency  of  judicial  decisions,  (with  which  we  must 
presume  parties  to  have  been  acquainted.) 

The  same  remarks  are  applicable  to  the  objection  now  Jirst 
made,  that  it  was  not  shown  that  the  defendant  was  a  baker 
of  the  city  of  Albany.  It  was  shown  he  was  a  baker  in  Elm 
street ;  and  it  is  not  denied  that  there  is  such  a  street  in  Al- 
bany ;  the  proceedings  were  commenced  there ;  the  trial  was 
had  there ;  and  it  would  be  an  outrage  upon  common  sense, 
as  well  as  common  justice,  to  suppose  that  in  speaking  of 
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Elm  street  reference  was  intended  to  be  made  to  Elm  street 
in  the  city  of  New  York,  or  Philadelphia.  When  it  is  obvi- 
ous that  a  fact  was  assumed  on  the  trial,  it  is  as  much  in  the 
case  as  if  it  were  expressly  proved. 

I  tUnk  the  same  considerations  dispose  of  the  point,  prin- 
cipally urged  on  the  argument,  and,  so  far  as  appears,  never 
before  suggested  in  the  whole  course  of  the  proceedings,  that 
the  plaintiff  did  not  produce  or  prove  the  ordinance  under 
which  the'  right  to  recover  the  penalty  was  claimed. 

It  is  undoubtedly  true  that  the  existence  of  such  an  ordi- 
nance was  vital  to  the  plaintiff's  case,  and  should  either  have 
been  proved  or  admitted  on  the  trial ;  that  is,  admitted  by 
the  direct  concession  of  the  party,  or  by  his  acquiescence  in  a 
course  of  proceeding  which  assumed  the  existence  of  the  or- 
dinance. I  think  the  defendant  is  in  the  latter  predicament. 
The  course  of  proceeding  justifies  us  in  concluding  that  the 
parties  knew  of  the  ordinance,  and  tacitly  conceded  its  exist- 
ence. ■  Probably  it  was  before  the  court  in  the  book  of  city 
ordinances.  It  is  reasonable  to  presume  that  the  parties  acted 
upon  the  a88umption  of  such  an  ordinance.  The  warrant 
and  the  complaint  both  made  direct  and  specific  reference  to 
it ;  the  plaintiff's  evidence  referred  to  it  by  the  use  of  the 
term  "short  weight;"  its  non-production  was  not  in  the  re- 
motest degree  suggested  at  the  trial ;  the  defendant's  evidence 
was  directed  to  proof  tending  to  disprove  the  deficiency  of 
weight,  and  in  that  way  the  non- violation  of  the  ordinance  ; 
not  a  point  or  objection  was  raised  in  regard  to  it ;  and  with 
evenhanded  justice  to  all  parties,  I  think  we  may  safely  con- 
clude that  the  existence  of  the  ordinance  was  taken  for 
granted. 

It  may  not  be  unprofitable  to  refer  to  a  few  of  the  leading 
cases  in  our  own  reports,  where  facts  apparently  assumed  at 
the  trial  are  treated  as  beyond  the  reach  of  any  objection  not 
made  in  the  original  tribunal. 

In  Baldwin  v.  Calkins,  (10  Wend,  167,)  an  objection  was 
made  on  certiorari  that  the  proceedings  for  the  assessment 
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of  damages  under  a  special  act,  which  required  such  assess* 
ment  to  be  made  by  three  judges  of  the  Onondaga  common 
pleas  not  interested  in  the  land,  did  not  show  that  the  judges 
were  disinterested ;  but  the  court  held  that  as  the  adverse 
parties  were  notified,  and  made  no  objections  to  the  judges, 
their  competency  was  thereby  assumed  or  admitted.  (Pages 
174,  175.) 

In  Jackson  v.  Boberfs  ex'rs,  (11  Wend.  422,)  the  point  was 
considered  in  the  opinions  of  two  of  the  senators,  and  it  was 
maintained  that  where  it  appears  from  the  bill  of  exceptions 
that  on  the  trial  of  the  cause  certain  positions  of  law  were 
contended  for  by  one  of  the  parties  on  the  assumption  of  cer- 
tain facts,  and  the  circuit  judge,  on  the  same  assumption  of 
facts,  decides  the  law  against  such  party,  who  excepts  to  the 
decision  and  moves  for  a  new  trial,  the  supreme  court,  on 
the  motion  for  a  new  trial,  are  warranted  in  considering  the 
facts  as  appearing  in  the  bill  of  exceptions. 

In  Mann  v.  Eck/ord's  ex'rs,  (15  id.  510,)  it  became  ne- 
cessary for  the  plaintiff  to  show  that  the  Western  Insurance 
Company  had  title  to  the  bond  and  mortgage  of  one  Gib* 
bons ;  and  one  of  the  grounds  of  the  motion  for  a  nonsuit 
was  that  such  proof  had  not  been  given.  In  the  argument 
at  bar,  under  cover  of  this  objection,  it  was  urged,  1.  That 
the  company  had  no  power  to  take  this  bond  and  mortgage ; 
and  2.  That  the  transaction  was  illegal  and  void,  as  having 
taken  place  at  an  office  of  the  company  in  New  York.  The 
court  refused  to  give  any  countenance  to  the  objection,  and 
remarked,  ^^  the  party  is  not  at  liberty  to  make  general  ob- 
jections at  the  circuit,  and  then  seek  to  overturn  the  decis- 
ion of  the  judge  upon  grounds  which  were  not  distinctly 
presented  to  his  mind.'' 

In  Boane  v.  Eddy,  (16  id.  525,)  the  defendant  justified 
the  taking  of  personal  property  under  an  attachment  issued 
against  the  plaintiff's  mortgagor,  pursuant  to  the  laws  of  the 
state  of  Yermont.     On  the  argument  at  bar,  to  set  aside  the 
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nonsuit,  the  plaintiff  took  the  point  that  the  defendant  had 
not  shown  himself  a  creditor  of  Julius  Doane,  the  mortga- 
gor, nor  shown  the  regularity  of  the  proceedings  under  which 
the  attachment  issued,  according  to  the  laws  of  Vermont ; 
but  the  court  held  that  these  points  were  unavailable,  not 
having  been  made  at  the  trial. 

In  Patterson  v.  Westervelt,  (17  Wend,  545,)  the  action  was 
for  an  escape,  and  the  court  say  :  '^  It  was  said  by  the  de- 
fendant's counsel,  on  the  argument  of  this  case,  that  no  es- 
cape was  proved  at  the  trial.  The  evidence  was  truly  very 
slight,  but  the  judge  and  parties  assumed  it  as  sufficient,  and 
no  such  point  was  made  at  nisi  prius.  Had  it  been,  further 
proof  would  doubtless  have  been  given ;  perhaps  indeed  it 
was  given,  but  omitted  in  making  up  the  case,  because  there 
was  no  objection  on  account  of  the  defect ;  a  thing  which  of- 
ten happens.  It  is  enough,  therefore,  to  say  that  the  point 
was  not  made,  but  the  cause  proceeded  on  entirely  different 
questions,  taking  the  escape  for  granted." 

In  Beehman  v.  Bond,  (19  id.  444,)  the  head  note  of  the 
case  is  :  '^  Where,  on  the  trial  of  a  cause,  a  fact  is  assumed 
by  the  court  and  counsel  to  exist,  and  the  case  disposed  of 
at  the  trial  upon  such  assumption,  the  non-existence  of  the 
fact  in  the  case  presented  to  the  court  on  a  motion  for  a  new 
trial,  cannot  be  urged  in  opposition  to  the  application  for  a 
new  trial."  The  action  was  trover,  for  the  value  of  a  canal 
boat.  The  plaintiff  claimed  under  a  mortgage  from  Hart- 
well,  the  former  owner.  The  defendant  claimed  under  a 
purchase  from  Hartwell,  alleging  that  the  mortgage  was 
fraudulent.  The  only  evidence  of  the  purchase  was  that 
"  Hartwell  sold  the  boat  to  the  defendant."  The  court,  in 
their  opinion,  say  :  "  The  point  raised  by  the  plaintiff's  coun- 
sel that  the  defendant  did  not  prove  he  had  paid  value  for 
the  boat,  was  not  taken  at  the  trial.  On  the  motion  for  a 
nonsuit,  it  was  assumed  by  the  judge  and  by  the  counsel  for 
both  parties  that  the  defendant  was  a  bona  fide  purchaser, 
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and  that  the  only  question  was  whether  the  plaintiff's  mort- 
gage was  fraudulent.  The  party  cannot  now  take  an  objec- 
tion, which,  if  taken  at  the  proper  time,  might  have  been 
answered." 

In  Ford  v.  Monroe^  (20  Wend.  211,)  the  action  was  on 
the  case,  to  recover  damages  for  the  negligence  of  the  defend- 
ant's servant  in  driving  a  carriage.  The  court  say  :  "  The 
main  ground  urged  in  support  of  the  application  for  a  new 
trial  is,  that  the  proof  failed  to  establish  that  the  servant  was 
acting  in  the  business  of  the  master,  or  within  the  scope  of 
his  authority.  The  answer  to  which  is,  that  the  point  was 
not  made  upon  the  trial ;  neither  in  the  motion  for  a  nonsuit, 
or  after  the  testimony  had  closed.  The  cause  seems  to  have 
been  tried  and  defended  upon  the  assumption  of  the  existence 
of  the  relation  of  master  and  servant  between  the  defendant 
and  the  person  driving  the  carriage.  Had  the  objection  been 
taken,  more  full  proof  might  have  been  called  out,  so  as  to 
have  placed  the  question  beyond  doubt." 

In  Oakley  v.  Van  Horne^  (21  id.  305,)  the  action,  in  a 
justice's  court,  was  trespass  for  selling  personal  property  for 
a  school  tax.  ^^It  did  not  appear  that  any  evidence  was 
given  to  show  that  before  the  levy  the  collector  demanded  the 
payment  of  the  tax,  according  to  1 R.  S.  478,  §  48, 2d  ed."  And 
the  Delaware  common  pleas  reversed  the  justice's  judgment, 
given  for  the  plaintiff.  The  supreme  court  reversed  the  judg- 
ment of  the  common  pl^as,  and  affirmed  that  of  the  justice; 
and  they  use  this  language :  "  Had  the  objection  now  raised 
come  before  us  on  a  bill  of  exceptions,  it  must  have  been 
shown  affirmatively  that  the  collector  failed  to  justify  by 
proving  a  demand  before  he  levied ;  and  besides,  that  the 
defect  was  mentioned  as  an  objection ;  for  it  is  one  which  may 
be  supplied,  and  we  would  intend  that  had  the  objection  been 
raised  it  would  have  been  obviated  by  proof  of  the  fact.  Here 
the  parties  were  present,  with  every  opportunity  to  raise  the 
point.     It  has  been  held  in  a  late  case,  on  certiorari,  that  an 
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omifision  to  object  will  even  authorize  this  court  to  infer  a 
fact  necessary  to  confer  jurisdiction.  {Baldwin  v.  Calkins^ 
10  Wend.  167,  174.") 

In  Thurman  v.  Cameron^  (24  Wend.  87,)  it  was  held  that 
where,  on  the  trial  of  an  ejectment,  a  verdict  is  entered  for  the 
plaintiff,  with  leave  to  the  defendant  to  move  to  set  it  aside, 
on  the  motion  for  a  new  trial  the  defendant  is  not  allowed  to 
object  that  the  plaintiff  failed  to  show  title  in  himself ,  if 
such  objection  was  not  raised  at  the  trial. 

In  Hunter  v.  Trustees  of  Bcmdy  Hilly  (6  HUl,  410,)  which 
was  an  action  of  ejectment,  one  portion  of  the  defense  was 
that  the  land  had  been  dedicated  to  the  public  use.  In  the 
argument  at  bar  the  plaintiff's  counsel  urged  that  the  evi- 
dence of  dedication  was  insufficient  to  sustain  the  verdict. 
But  the  court  say :  '^  It  is  now  objected  that  the  fact  of  ded* 
ication  was  for  the  jury,  and  that  the  judge  erred  in  assuming 
it  to  be  established.  But  this  view  was  not  presented  at  the 
trial,  and  the  point  cannot  now  be  raised." 

In  WiUard  v.  Bridge^  (4  Barb.  361,)  the  action  was  tro- 
ver against  a  warehouseman,  for  two  bales  of  hops,  and  the 
court,  among  other  things,  charged  the  jury  that  the  delivery 
of  the  hops  by  the  warehouseman  to  any  other  than  the  true 
owner  was  a  conversion.  In  the  argument  at  bar  the  counsel 
attempted  to  raise  the  question  that  there  was  no  sufficient 
evidence  of  such  delivery ;  but  the  court  refused  to  enter- 
tain the  question ;  holding  that  ^^  the  cause  was  tried  and 
submitted  to  the  jury  upon  the  assumption  that  the  property 
had  been  taken  by  some  person  other  than  the  owner  from 
the  warehouse  of  the  defendant." 

In  The  Trustees  of  St.  Mary's  Church  v.  Cogger,  (6  Barh. 
Sl^y)  which  was  error  from  the  mayor's  court  of  Albany,  the 
defendant  moved  for  a  nonsuit  upon  the  grounds,  1*  That 
the  plaintiff  had  shown  no  right  to  recover ;  and  2.  That  the 
evidence  did  not  entitle  the  plaintiff  to  recover  under  the  dec^ 
laration ;  which  motion  was  denied.    In  the  supreme  court 
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the  counsel  for  the  plaintiffs  in  error^  upon  the  above  men- 
tioned grounds,  attempted  to  raise  the  question  that  Susan-* 
nah  Cagger  (the  plaintiff  below)  was  not  shown  to  be  the 
legal  representative  of  WiUiam  Cagger,  (to  whom  the  defend- 
ants were  indebted.)  The  court  held  that  this  point  was  not 
sufficiently  presented  in  the  court  below,  and  affirmed  the 
judgment. 

In  Merritt  v.  Seaman,  (6  Barb,  335,)  the  general  rule  in 
regard  to  the  necessity  of  making  objections  pointed  and  spe- 
cific, is  well  stated  by  Parker,  J.  in  the  following  language  : 
'^  It  is  a  salutary  rule,  and  applicable  as  well  to  cases  as  biUs 
of  exceptions,  that  a  party  shall  not  be  permitted,  on  a  mo- 
tion for  a  new  trial,  to  avail  himself  of  an  objection  made  at 
the  trial,  unless  the  ground  of  objection  was  so  particularly 
stated  as  to  enable  the  opposite  party  to  supply,  if  possible, 
the  alleged  defect.  (  Van  Gorden  v.  Jackson,  6  John.  467. 
Frier  v.  Jackson,  8  id,  507.  Jackson  v.  Caldwell,  1  Cowen, 
622.  Hunter  v.  Trustees  of  Sandy  Hill,  6  Hill,  407.  Wil- 
lard  V.  Warren,  17  Wend.  257.  Thurman  v.  Cameron,  24 
id.  87.  Ryerss  v.  Wheeler,  25  id.  437.  People  v.  Bodine, 
1  Denio,  281.  Williams  v.  Larkin,  3  id.  114.  Gillett  v. 
Campbell,  1  id.  520.     Underhill  v.  Fomeroy,  2  Hill,  603.)" 

In  Munson  v.  Hegeman,  (10  Barb.  112,)  which  was  trover 
to  recover  the  value  of  two  canal  boats,  the  plaintiffs'  counsel 
having  stated  that  it  was  admitted  by  the  pleadings  that  the 
defendants  sold  said  canal  boats,  and  that  the  plaintiffs  had 
demanded  them  and  the  defendants  had  refused  to  deliver 
them,  and  this  statement  not  having  been  denied  by  the  de- 
fendants' counsel,  and  the  judge  having  thereupon,  without 
proof,  disposed  of  the  cause  upon  the  assumption  that  the 
facts  were  as  stated,  it  was  held  on  appeal  that  these  facts 
were  not  open  to  debate,  or  to  the  objection  that  they  were 
not  proved,  but  must  be  taken  as  admitted.  The  court  say, 
it  is  objected  ^^  that  the  alleged  demand  and  refusal  was  not 
admitted  by  the  pleadings.     This  objection  comes  too  late. 

Vol.  XXXVI.  26 
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The  admisBion  was  assumed  hj  the  court  as  true,  with- 
out objection  or  dissent  on  the  part  of  the  defendants' 
dounsel/' 

The  judgment  of  the  county  court  should  be  reversed,  and 
that  of  the  justice  affirmed. 

[Albavt  Gbnbbal  Tbrm,  March  8,  1862.     Chuldj  ffogehoom  and  Peek- 
ham,  JnsticeB.] 


Ball  vs,  Pratt. 

A  sheriff  acts  offidaRy  in  seUing  the  property  of  a  stranger  to  the  execution 
as  the  property  of  the  defendant  therein. 

He  may  take  an  indemnity  from  the  plaintiff,  for  snch  an  act,  when  done  in 
good  faith,  hut  cannot  give  an  indemnity  to  the  hidders  at  the  sale. 

Where  an  under  sheriff  agreed  with  the  hidders  at  a  sheriff's  sale  to  warrant 
the  title  to  the  property  sold,  held  that  such  an  agreement  rested  upon  no 
consideration  of  benefit  to  the  sheriff,  except  as  it  necessarily  tended  to  in- 
crease the  fees  and  perquisites  of  his  office ;  and  that  in  that  respect  it  was 
Toid,  as  against  public  policy. 

A  sheriff,  while  in  the  discharge  of  his  official  duty,  cannot  divest  himself  of 
his  official  character,  and  do  as  an  individual  what  he  cannot  do  as  a  pub- 
lic officer. 

THE  complaint  alleged^  in  substance^  that  the  defendant, 
being  under  sheriff  of  the  county  of  Jefferson,  and  hav- 
ing an  execution  against  the  property  of  Charles  K.  Loomis, 
Jacob  Brown  Kirby  and  Joseph  E.  Baker,  in  favor  of  Henry 
J.  Tarbell,  William  S.  Jennings  and  Andrew  MiUspaugh, 
levied  the  same  upon  certain  sawed  lumber  as  the  property 
of  Kirby  &  Loomis,  and  upon  the  sale  thereof  under  the 
execution  the  plaintiff  desired  to  bid  on  the  property,  and 
offered  to  bid  on  the  same  in  case  he  could  be  assured  of  the 
title  thereto ;  and  that  thereupon  the  said  defendant,  in  con- 
sideration that  the  plaintiff  would  so  purchase  and  pay  the 
purchase  money  therefor,  undertook,  promised  and  agreed 
with  the  plaintiff,  that  the  title  of  said  Loomis  &  Kirby  to 
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said  lumber  was  perfect ;  and  he  would  indemnify  and  save 
the  plaintiff  harmless  against  all  persons  claiming  and  to 
claim  the  same.  That  the  plaintiff,  relying  upon  such  prom- 
ise, purchased  15,456  feet  of  said  lumber,  of  the  value  of 
$100,  for  the  sum  of  $53,  he  being  the  highest  bidder ;  and 
thereupon  paid  the  defendant  the  purchase  money. 

It  was  further  alleged  in  the  complaint  that  the  lumber 
was  not  the  property  of  said  Kirby  &  Loomis,  but  was  the 
property  of  Merrit  Coburn  and  William  M.  Cobum,  who,  as 
such  owners,  took  of  the  lumber  so  sold  to  the  plaintiff 
about  4595  feet,  of  the  value  of  $27.  And  the  plaintiff 
having  taken  the  balance,  the  Coburns  sued  him  before  a 
justice,  and  recovered  of  him  the  sum  of  $72.22  damages  for 
the  value  of  the  lumber  so  taken  away  by  the  plaintiff,  and 
the  sum  of  $5  for  the  costs  of  the  action.  That  on  the  trial 
the  defendant  was  notified  and  requested  to  defend  the  ac- 
tion, and  the  action  was  defended  at  the  request  and  for  the 
benefit  of  the  defendant.  That  an  appeal  was  taken  to  the 
county  court,  and  the  judgment  affirmed,  the  defendant  hav- 
ing indemnified  the  plaintiff  for  the  costs  of  the  appeal. 
The  plaintiff  having  paid  the  judgment,  brought  this  suit  to 
recover  his  damages. 

The  defendant  denied  the  complaint,  exceptthe  allegations 
in  respect  to  his  having  sold  the  property  as  under  sheriff 
upon  the  execution  in  question.  The  action  was  tried  at  the 
Watertown  circuit,  in  November,  1860,  before  Justice  Allen 
and  a  jury. 

On  the  trial,  evidence  was  given  that  the  plaintiff  bid  off 
the  lumber,  and  that  the  title  failed,  in  ^wnsequence  of  which 
he  was  sued  and  was  compelled  to  pay  a  large  sum  for  dam- 
ages and  costs.  The  defendant  offered  to  pay  him  $53.12, 
but  refused  to  pay  him  any  more. 

The  plaintiff  swore,  on  the  trial,  that  "  Pratt  said  he  had 
a  good  bond  of  indemnity,  and  he  would  indemnify  me ;  he 
got  a  bond  of  indemnity  from  the  plaintifis  for  the  costs  of 
the  appeal,  but  did  not  give  it  to  me,  and  I  don't  know  what 
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he  did  with  it ;  he  told  me  Dorwin  was  his  attorney ;  don't 
know  if  he  said  Dorwin  was  employed  by  plaintiffs ;  Pratt 
said,  go  to  Dorwin  and  whatever  he  said  do,  do  it,  and  I 
shouldn't  lose  a  shilling  any  way ;  I  have  no  memorandum 
of  the  warranty,  it  is  only  from  recollection."  Abner  Beeyes 
testified  that  he  was  present  at  the  sale  of  lumber ;  heard 
some  questions  made  as  to  the  title;  "Pratt  said  he  was  in- 
demnified by  New  Yorkers,  and  would  indemnify  all  who 
bought  lumber,  and  would  see  them  all  harmless,  and  no- 
body that  would  buy,  should  lose  a  shilling ;  before  that,  no 
one  would  buy  any  of  it ;  upon  that  they  purchased,  and  I 
bought  some."  On  his  cross-examination  the  witness  further 
testified :  "  There  was  no  written  memorandum  of  warranty ; 
defendant  said  he  would  indemnify  any  one  who  bought ;  I 
bought  lumber."  A.  L.  Cooley  testified  that  he  was  present 
at  the  sale,  when  Ball  bought ;  he  was  backward  about  bid- 
ding; "defendant  said  he  would  see  to  it  that  those  who 
bought  should  have  a  good  title ;  said  he  was  not  going  to  be 
bluffed  off ;  he  was  going  to  sell  the  lumber."  John  Ham- 
mond testified  as  follows:  "Was  present  at  the  sale;  sale 
was  forbid ;  the  title  was  questioned ;  Pratt  said  he  had  a 
written  indemnity  in  his  pocket,  from  the  New  Yorkers ;  if 
any  one  bought,  he  would  indemnify  him  and  see  he  did  not 
lose  a  shilling."  On  his  cross-examination  the  witness  fur- 
ther testified:  "Cooley  forbade  sale,  in  behalf  of  Cobum 
and  Bagley ;  Pratt  said  he  would  see  they  had  a  good  title ; 
said  he  had  got  a  written  indemnity  in  his  pocket,  and  would 
indemnify  all  who  bid,  and  save  them  harmless ;  they  would 
not  get  into  a  scrape ;  was  going  to  run  for  sheriff,  and  if  he 
got  them  in  a  scrape  they  would  not  vote  for  him." 

The  plaintiff  rested  his  case,  and  the  defendant's  counsel 
moved  for  a  nonsuit,  and,  in  support  of  his  motion,  submit- 
ted the  following  points :  1.  The  plaintiff  sues  an  under 
sheriff,  on  a  contract  made  by  him  as  under  sheriff,  when  the 
action  should  be  against  his  principal.  The  contract  proved 
varies  from  the  contract  alleged  in  the  complaint.     3.  The 
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contract^  if  proved,  is  wholly  without  consideration^  and  is 
void.  4  The  contract,  if  made,  is  one  made  by  a  public 
officer,  is  against  public  policy,  and  cannot  be  maintained. 

The  court  denied  the  defendant's  motion  for  a  nonsuit^ 
and  directed  the  jury  to  find  a  verdict  for  the  plaintiff  for 
$136.33,  and  the  defendant  excepted. 

The  plaintiff  having  perfected  judgment  upon  the  verdict^ 
^Jie  defendant  appealed  to  the  general  term  of  this  court. 

J.  F.  Starbuckj  for  the  appellant. 

J,  Clark,  for  the  respondent. 

By  the  Court,  Morgan,  J.  If  we  consider  the  under 
sheriff  as  the  mere  agent  of  the  plaintiff  in  selling  the  prop- 
erty, there  is  no  difficulty  in  holding  that  he  would  be  liable 
to  the  purchaser  upon  an  express  warranty  of  title.  {Story 
on  Agency,  §§  262,  269.)  The  question  is  not  without  diffi- 
culty when  we  regard  him  as  a  public  officer.  The  taking 
of  this  property  on  the  execution  against  Kirby  &  Loomis 
was  a  trespass.  And  it  was  held  in  the  case  of  The  People 
ex  rel.  Kellogg  v.  Schuyler,  (4  Comst.  173,)  that  the  seizure 
of  the  goods  of  another  than  the  defendant  in  the  execution 
was  an  act  of  official  misconduct  on  the  part  of  the  sheriff 
and  his  deputy,  for  which  he  and  his  sureties  would  be  liable 
upon  his  official  bond.  And  it  was  supposed  by  the  chancel- 
lor, in  delivering  the  opinion  of  the  court  in  Burr  all  v.  Acker, 
(23  Wend,  607,  608,)  that  an  agreement  which  necessarily 
implied  any  breach  of  duty  on  the  part  of  the  sheriff,  was 
against  public  poUcy  and  void.  And  Bronson,  J.  in  Brown- 
ing V.  Hanford,  (5  HUl,  598,)  expressed  the  opinion  that 
the  sheriff  cannot  take  a  receipt,  or  any  other  contract  in  re- 
lation to  the  property,  which  will  give  him  a  remedy  beyond 
his  own  liability  to  the  creditor.  He  remarked :  ^^  But  he 
cannot  go  beyond  that  and  take  an  agreement  for  any  thing 
more  than  an  indemnity.    That  would  be  using  his  office  and 
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the  process  of  the  court,  for  the  purpose  of  making  a  profit 
or  advantage  to  himself  beyond  his  legal  fees/'  Begarding 
the  sale  of  the  property  in  this  case  as  a  breach  of  duty,  as 
it  was  held  in  The  People  v.  Schuyler ^  could  the  sheriflF  o 
his  deputy  enter  into  an  agreement  with  third  persons  to 
assist  him  in  the  violation  of  his  duty  ?  Had  the  sheriff  a 
right  to  make  an  engagement  beyond  his  duty  as  an  officer, 
to  warrant  the  title  P  The  result  would  be  that  he  might 
thereby  increase  his  fees,  and  under  color  of  his  office  deprive 
a  third  person  of  his  property.  Perhaps  it  might  be  regarded 
as  oppressive  towards  third  persons  to  allow  the  sheriff  to 
take  their  goods  under  color  of  an  execution,  and  enter  into 
contracts  with  bidders  to  purchase  them  under  a  promise  of 
indemnity.  Those  who  purchase  at  a  sheriff's  sale  have  no 
claim  to  be  indemnified,  and  they  really  purchase  no  greater 
interest  than  the  sheriff  can  rightfully  sell.  It  is  therefore 
worthy  of  consideration  whether  they  have  any  right  to  con- 
tract with  the  sheriff  for  a  greater  interest.  If  it  be  said 
that  the  sheriff,  in  warranting  the  title,  warrants  it  as  an  in- 
dividual and  not  as  sheriff,  it  might  with  the  same  apparent 
propriety  be  said  that,  when  he  sells  another's  property  in- 
stead of  that  of  the  defendant  in  the  execution,  he  sells  it  as 
an  individual  and  not  as  sheriff.  For  the  action  against  him 
by  the  owner  is  not  brought  against  him  as  sheriff,  but  is 
prosecuted  against  him  in  his  individual  character.  And  yet 
it  seems  that  such  a  sale  is  by  virtue  of  his  office^  and  ren- 
ders the  sheriff  guilty  of  official  misconduct.  (4  Comst.  173, 
be/ore  cUed.) 

Now  while  it  is  held  that  any  bond  of  indemnity  taken  by 
the  sheriff  to  indemnify  him  against  an  action  for  neglect  of 
duty  on  his  part,  is  void,  (Crocker  on  SheriffSy  §  764 ;  and 
see  1  Ooraat.  365 ;)  and  while  it  is  held  that  the  sheriff  com- 
mits a  breach  of  duty  by  seizing  the  goods  of  a  stranger  to 
the  execution,  (2  Comst.  173,)  yet  it  is  held  that  the  sheriff 
may  take  a  bond  of  indemnity  from  the  plaintiff  in  the  execu- 
tion for  seizing  and  selling  a  stranger's  property,  and  recover 
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upon  it,  if  he  is  afterwards  mulcted  in  damages.  (Crocker, 
§  763.  Gardner  J  J.  in  The  People  v.  Schuyler,  2  Obm- 
stock,  183.) 

And  the  statutes  of  this  state  contain  provisions  recogniz- 
ing the  right  of  the  sheriff  to  protect  himself  by  a  bond  of 
indemnity  for  seizing  property  which  his  process  does  not  au- 
thorize him  to  take.  (2  B.  S.  4,  §§  10,  11.)  The  same 
right  is  recognized  in  numerous  cases,  and  it  is  too  late  to  caU 
it  in  question.  Gardner,  J.  in  delivering  the  opinion  of  the. 
court  in  The  People  v.  Schuyler,  (4  Comet  183,)  remarked : 
^'  The  action  of  trespass  against  sheriffs  for  the  seizure  of 
property  in  the  execution  of  legal  process,  is  sui  generis.  It 
is  regarded  in  the  law,  in  many  instances,  as  a  means  of  de- 
termining the  title  to  property,  rather  than  in  the  light  of 
an  ordinary  trespass.  Good  faith  on  the  part  of  the  officer 
is  presumed,  and  he  may  consequently  require  and  receive 
indemnity." 

It  follows^  I  think,  that  although  the  sheriff  is  guilty  of  a 
breach  of  official  duty  in  selling  the  property  of  a  stranger 
to  the  execution,  and  can  claim  no  protection  under  his  ex- 
ecution when  sued  in  trespass  for  the  wrong,  yet  he  may  take 
a  bond  from  the  plaintiff,  in  such  a  case,  to  indemnify  him 
for  an  act  which  is  held  in  some  cases  to  be  a  breach  of  duly. 
Such  a  bond  is  not  within  the  prohibition  of  the  statute,  nor 
against  public  policy,  because  the  sheriff  is  supposed  to  act 
in  good  faith,  and  the  suit  is  regarded  as  aNproper  one  to  try 
the  title  to  the  property.  It  is  not  a  trespass  wholly  unau- 
thorized by  law,  although  it  subjects  the  sheriff  to  all  the 
consequences  of  a  naked  trespass,  so  far  as  the  owner  of  the 
goods  is  concerned.  Without  stopping  to  reconcile  the  cases, 
it  is  enough  to  say  that  the  sheriff^  if  he  acts  in  good  faith, 
can  lawfully  take  an  agreement  from  the  plaintiff  to  protect 
him  for  seizing  the  goods  of  a  stranger  to  the  execution. 
But  he  cannot  go  beyond  that  and  take  an  agreement  for  any 
thing  more  than  an  indemnity.  {Broneon,  J.  in  Browning 
V.  Hanford,  5  Hill,  598.) 
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The  case  in  hand  shows  that  the  sheriff  took  such  an  in- 
demnity, and  he  declared  to  the  bidders  that  he  had  it  in  his 
pocket,  and  when  the  bidders  refused  to  bid  on  the  property 
for  the  reason  that  they  distnisted  the  title,  he  volunteered 
to  warrant  a  good  title,  on  his  own  personal  responsibility. 

It  will  be  observed  that  he  had  no  authority  from  the 
plaintiff  to  give  such  a  warranty.  Nor  could  he  take  from 
the  plaintiff  an  indemnity  to  protect  the  purchaser,  without 
violating  the  rule  already  established;  which  is,  that  the 
sheriff  can  only  take  an  indemnity  for  his  own  protection. 

It  was  not  necessary  for  his  protection  that  he  should  pro- 
tect the  bidders  at  the  sale.  The  law  simply  allows  the  offi- 
cer to  protect  himself,  as  it  is  supposed  he  acta  in  good  faith 
when  he  seizes  a  stranger^s  property,  and  is  therefore  entitled 
to  be  indemnified  by  the  plaintiff,  for  whose  benefit  he  takes 
the  responsibility.  He  is  allowed  to  do  this  as  an  officer  in 
the  discharge  of  what  he  believes  to  be  an  official  dtUt/j  al- 
though if,  he  is  nodstaken  it  is,  at  least  constructively,  an  act 
of  official  misconduct  which  would  make  his  sureties  liable 
upon  his  official  bond. 

In  this  position,  having,  as  the  case  shows,  been  guilty  of 
an  act  of  trespass  in  seizing  and  selling  property  not  belong- 
ing to  the  defendant  in  the  execution,  and  the  same  act  being 
a  breaoh  of  official  duty,  the  sheriff  goes  a  step  further  and 
undertakes  to  make  a  contract  with  the  bidders,  that  if  they 
will  buy  the  property  he  will  guaranty  a  good  title.  Bely- 
ing upoTi  the  personal  guaranty  of  the  sheriff,  the  plaintiff 
in  this  action  bids  off  the  lumber  and  pays  the  sheriff  the 
amount  of  the  bid. 

It  is  already  seen  that  the  sheriff  cannot  use  the  plaintiff's 
indemnity  to  protect  such  a  guaranty,  for  that  is  not  an  offi- 
cial act,  in  any  sense,  and  is  not  necessary  for  the  sheriff's 
protection.  But  it  is  apparent  that  the  sheriff  may  be  ben- 
efited by  such  a  bargain.  Its  object  is  to  induce  bidders 
tp  raise  their  bids ;  and  its  effect  is  to  increase  the  fees  of 
the  sheriff.    Such  an  agreement  with  bidders  at  the  sale,  is 
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therefore  simplj  an  arrangement  by  which  the  sheriff,  for  no 
other  benefit  to  himself  than  an  increase  of  his  legal  fees, 
undertakes  to  guaranty  the  title  to  the  property  sold. 

It  is  very  likely  that  the  deputy  in  this  case  supposed  that 
he  could  safely  warrant  the  title ;  and  that  the  plaintiff's 
bond  of  indemnity  would  enable  him  to  protect  himself  if 
he  was  subjected  to  damages  in  consequence  of  his  warranty. 
It  is  also  probable  that  the  plaintiff  here,  who  bid  off  the 
property  upon  the  faith  of  the  warranty,  supposed  that  the 
deputy  had  an  indemnity,  which  would  enable  him  to  reim- 
burse himself  if  he  was  subjected  to  damages  for  a  breach 
of  the  warranty.  But  all  these  parties  must  be  charged  with 
knowledge  of  the  law.  And  if  I  understand  the  law,  the 
sheriff  could  not  give  an  indenmity  which  could  only  benefit 
him  by  an  increase  of  his  fees ;  and  which  both  he  and  the 
bidders  must  have  known  he  had  no  right  to  give  as  a  public 
officer.  It  is  not  for  the  sake  of  the  sheriff  as  an  individual 
that  the  law  relieves  him  from  such  a  contract ;  but  the  con- 
tract is  one  which  purchasers  at  a  sheriff's  sale  have  no  right 
to  take  from  the  officer,  whose  duties  are  prescribed  by  law ; 
and  who  cannot  with  safety  to  the  public  be  allowed  to  con- 
tract for  any  benefit  to  himself,  beyond  what  a  faithful  dis- 
charge of  his  official  duties  entitles  him  to.  The  sheriff,  while 
in  the  discharge  of  his  official  duties,  cannot  divest  himself 
of  his  official  character,  and  do  as  an  individual  what  he  can- 
not do  as  a  public  officer. 

It  is  doubtless  true  that  he  may  become  the  agent  of  the 
plaintiff,  to  a  certain  extent,  and  take  responsibilities  which 
go  beyond  his  strict  official  duty,  when  he  acts  in  good  faith 
and  in  the  supposed  discharge  of  his  duty  as  an  officer ;  and 
that  the  plaintiff  may  protect  him  in  doing  so.  But  he  can- 
not increase  his  fees  by  entering  into  a  personal  engagement 
on  his  individual  account,  which  he  is  not  allowed  to  do  as  a 
public  officer.  The  policy  of  the  law  will  not  allow  him  to 
do  more  than  his  official  duty  with  a  view  to  increase  his  fees 
and  emoluments.    It  cannot  change  the  principle,  because  it 
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happens  that  he  has  made  a  bad  bargain.  He  did  not,  in 
this  case^  expect  to  lose  by  it ;  and  the  law  is  viqlated  just 
as  effectually  whether  he  makes  or  loses  by  it. 

But  it  is  obvious  that  the  same  considerations  do  not  ap- 
ply to  other  parties ;  and  there  does  not  appear  to  be  any 
objection  to  a  warranty  of  title  on  the  part  of  the  plaintiff 
in  the  execution.  The  rule  is  intended  to  keep  public  offi- 
cers within  the  line  of  their  duties,  and  not  allow  them  to 
take  advantage  of  their  official  position  to  make  money  by 
entering  into  engagements  which  tempt  them  to  abuse  the 
process  of  the  courts,  and  oppress  those  who  are  to  be  af- 
fected by  their  official  proceedings.  In  my  opinion,  the  con- 
tract of  the  under  sheriff  with  the  plaintiff,  in  this  case,  to 
warrant  the  title  of  the  property,  necessarily  resulted  in  in- 
creasing the  fees  of  the  sheriff.  It  was  a  contract  to  benefit 
the  sheriff  for  doing  something  beyond  his  official  duty,  and 
therefore  void  as  against  public  policy. 

The  judgment  should  be  reversed,  and  a  new  trial  granted ; 
« costs  to  abide  the  event. 

Judgment  accordingly. 

[OkohdAoa  General  TbbIi,  April  1,  1862.     MiiUin,  Morgan  and  JBtuotif 
Justices.] 


Grain  vs.  Cavana  and  others. 

The  late  court  of  chanceiy  had  no  authority,  in  a  divorce  suit,  to  require  a 
married  woman  to  accept  a  gross  sum  from  her  husband  in  lieu  of  And  in 
satisfaction  of  her  dower. 

Her  acceptance  of  such  sum  in  the  lifetime  of  her  husband  will  not  defeat  her 
dower. 

And  her  release  of  dower  to  her  httsband^  pursuant  to  an  order  of  the  court, 
although  acknowledged  in  due  form,  would  be  a  nullity;  she  being,  U 
seems,  legally  incompetent  to  execute  stich  an  instrument  to  her  husband, 
except  in  the  single  case  authorized  by  the  laws  of  1840,  p.  128,  tIe.  upon 
a  sale  of  real  estate  under  a  Judgment  or  decree  in  partition. 
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A  peconiaiy  proTision  to  l)ar  dower,  under  1  R*  S.  741)  §  12,  most  be  a  pro- 
Tision  to  take  effect  in  possession  or  profit  immediately  on  the  death  of 
her  husband. 

THIS  action  wa8  commenced  in  March,  I860,  for  the  parti-^ 
tion  of  real  estate  in  Oneida  county. 

The  question  arises  out  of  the  claim  of  dower  of  the  widow, 
Cynthia  Cavana,  in  the  lands  of  which  her  hushand,  Thomas 
Cavana^  died  seised,  and  of  which  partition  is  sought  in  this 
action.  Her  claim  was  allowed,  and  the  other  defendants 
brought  an  appeal  to  this  court.  In  1843  the  late  court  of 
chancery  granted  a  decree  to  Cynthia  Cavana  separating  her 
from  her  husband,  Thomas  Cavana^  on  account  of  his  cruel 
and  inhuman  treatment,  with  liberty  to  the  parties  to  apply 
to  the  court  to  be  discharged  from  the  decree.  And  it  was 
further  decreed  that  the  husband  should  pay  to  his  wife,  ^^as 
alimony,  the  sum  of  four  hundred  and  fifty  dollars,  as  fol- 
lows :  Fifty  dollars  in  thirty  days,  and  the  residue  in  four 
equal  annual  installments  with  annual  interest  from  the  27th 
day  of  June,  1843,  to  be  paid  yearly  and  every  year  until  the 
same  is  fully  paid  and  satisfied,  to  be  applied  towards  the 
maintenance  and  support  of  the  said  complainant  and  her 
infant  daughter,  in  lieu  and  satisfaction  of  all  alimony^ 
dower y  right  of  dower ,  and  all  other  claims  which  she  may 
or  can  have  to  the  property  of  the  defendant"  \ 

It  was  admitted  that  the  husband  paid  his  wife  the  $450, 
under  and  in  pursuance  of  the  decree,  and  that  they  never 
came  together  again.  The  husband  died  in  1859,  seised  of 
the  lands  in  question,  and  leaving  the  said  Cynthia,  his  wid- 
ow, and  three  children  him  surviving,  aU  of  whom  were  made 
parties  to  this  suit. 

Kernan^  Quin  dk  Kernan^  for  the  appellants. 

W,  0.  Merrill,  for  the  respondent  Clara  M.  Crain. 

Dennison  dk  Lynch,  for  the  respondent  Cynthia  Cavana. 
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By  the  Courts  Morgan,  J.  It  will  -be  observed  that  the 
decree  contains  no  direction  that  the  wife  shall  do  any  act, 
or  enter  into  any  conveyance,  which  would  be  sufficient  in 
law  to  release  her  dower.  Nor  has  she  executed  any  release. 
A  release  drawn  up  in  form  to  carry  into  effect  the  decree, 
would  run  to  the  husband.  And  I  think  if  she  could  not  for 
the  same  consideration  voluntarily  release  her  right  of  dower 
to  her  husband,  the  decree  cannot  operate  to  work  out  such  a 
result.  It  is  an  admitted  rule  of  the  common  law  that  a  wife 
cannot  relinquish  her  dower  in  the  real  estate  to  her  husband 
by  executing  a  release  thereof  to  him,  or  in  any  other  way 
than  by  joining  with  him  in  a  conveyance  to  a  third  person. 
Hence  it  was  held  in  Carson  v.  Murray ^  {^  Paige,  483,)  that 
although  a  valid  agreement  might  be  made  between  husband 
and  vnfe,  through  the  medium  of  a  trustee,  for  a  separation 
and  for  a  separate  allowance  to  the  wife  for  her  support,  yet 
when  such  agreement  declared  that  such  provision  should  be 
in  full  recompense  for  and  a  bar  of  her  dower  in  his  real  es- 
tate, she  was  entitled  to  the  provision  secured  to  her  in  the 
article  of  separation,  and  also  to  dower.  {See  also  14  Barb, 
531.)  The  law,  in  its  anxiety  for  the  preservation  of  this  fa- 
vorite provision,  puts  it  absolutely  out  of  the  power  of  the 
husband  to  deprive  his  wife  of  it,  without  her  concurrence 
solemnly  manifested  by  matter  of  record.  {Park  on  Dow- 
er,  191.) 

At  a  very  early  day  it  was  said  the  wife's  claim  to  dower 
might  be  barred  by  her  assent,  \>ecvi,usG  feoffments  were  then 
made  publicly  in  court.  {Id,  note  (a).)  And  where  a  fine 
was  levied  by  husband  and  wife  which  operated  to  bar  her  of 
her  dower,  it  imported  a  grant  of  the  fee.  And  to  conclude 
her  she  was  brought  into  court  and  her  assent  obtained,  af- 
ter a  personal  examination  by  the  judge.  {Id.  200,  203.) 
In  this  state  we  have  no  such  modes  of  conveyance,  and  to 
deprive  the  wife  of  her  dower  right,  she  must  acknowledge 
the  conveyance  in  the  form  pointed  out  by  the  statute. 
(2  S.  S.  768,  §  10.     13  Barb.  50.)     And  there  is  only  one 
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case  where  she  can  release  her  dower  right  to  her  husband, 
and  that  is  confined  to  sales  of  real  estate  under  a  judgment 
or  decree  in  partition.     {Laws  of  1840,  p.  128.) 

The  court  of  chancery,  therefore,  had  no  authority  to  re- 
quire a  married  woman,  although  a  party,  to  accept  a  gross 
sum  from  her  husband  in  lieu  of  and  in  satisfaction  of  her 
right  of  dower.  And  her  release  of  dower  to  her  husband, 
although  voluntary,  and  duly  acknowledged  and  made  in 
pursuance  of  such  decree,  would  be  a  nuUity ;  as  she  is  le- 
gally incompetent  to  execute  such  an  instrument  to  her  hus- 
band, except  in  the  single  case  authorized  by  the  act  of  1840. 

The  counsel  for  the  appellant,  without  attempting  to  over- 
come these  difficulties,  suggests  that  the  widow  is  deprived 
of  her  dower  by  virtue  of  the  provision  of  the  revised  statutes, 
which  enacts  that  "if  before  her  coverture  but  without  her 
consent,  or  if  after  her  coverture^  lands  shall  be  given  or  as- 
sured for  the  jointure  of  a  wife,  or  a  pecuniary  provision  he 
made  for  her  in  lieu  of  dower y  she  shall  make  her  election 
whether  she  will  take  such  jointure  or  pecuniary  provision, 
or  whether  she  will  be  endowed  of  the  lands  of  her  husband, 
but  she  shall  not  be  entitled  to  both."     (1  R,  S.  741,  §  12.) 

It  is  sufficient  to  say,  in  answer  to  this  suggestion,  that 
she  has  one  year  after  the  death  of  her  husband  to  make  this 
election.  (Id.  §  14.)  This  would  show,  without  reference  to 
the  authorities,  that  the  pecuniary  provision  which  was  thus 
provided  must  be  something  that  she  can  take  and  enjoy,  after 
the  death  of  her  husband.  And  it  was  left  undecided  in 
McCartee  v.  Teller,  (8  Wend,  267,  276,  277  ;  S.  (7.,  2  Paige, 
511,)  whether  this  provision  should  not  continue  during  life, 
in  order  to  bring  it  within  the  intention  of  the  statute.  It 
was  however  decided  that  this  equitable  provision,  to  bar 
dower,  must  be  a  provision  to  take  effect  in  possession  or 
profit  immediately  on  the  death  of  the  husband.  And  it  is 
clear  that  if  the  pecuniary  provision  does  not  come  within 
the  requirements  of  the  statute,  the  widow  would  be  entitled 
to  dower  although  she  had  accepted  of  the  provision.     She 
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certainly  cannot  be  estopped  by  an  election  before  she  is  ca^ 
pable  of  making  it ;  and  where^  as  in  this  case,  she  has  con- 
sumed the  pecuniary  provision  in  the  lifetime  of  her  husband, 
there  is  nothing  left  upon  which  to  base  an  election. 

I  find  that  in  the  case  of  Forrest  v.  Forrest ,  (6  Zhier,  102,) 
the  decree,  aft>er  directing  the  payment  to  the  plaintiff  of 
$3000,  by  way  of  annual  allowance,  and  making  provision 
for  security,  also  directed  the  plaintiff,  upon  being  tendered 
the  requisite  security,  to  ^^  execute  and  deliver  to  the  said 
defendant  a  release  of  any  claim  of  dower  in  his  real  estate,  in 
such  form  as  any  justice  of  the  court  should  settle  and  ap- 
prove/' And  it  was  then  held,  upon  appeal  by  the  plaintiff, 
that  the  court  erred  in  forcing  upon  the  plaintiff  this  condi- 
tion. And  it  having  been  established  in  Wait  v.  Watty  (4 
Oomst,  95,)  that  the  alimony  contemplated  by  the  statute,  in 
divorce  cases,  is  not  to  be  taken  in  Ueu  of  dower,  the  court, 
in  Forrest  v.  Forrest ^  (jp.  108,)  very  properly  came  to  the 
conclusion  that  it  had  no  power  to  make  her  release  of  her 
right  of  dower  a  condition  of  granting  the  divorce,  or  to  en- 
force  such  a  release  upon  her,  peremptorUy. 

But  if  I  am  right  in  my  conclusion,  such  a  release  to  her 
husband,  even  if  executed  by  the  wife  voluntarily,  would 
be  a  nullity  at  common  law,  and  wholly  unauthorized  by 
statute. 

I  think  the  judgment  should  be  affirmed,  with  costs  to  be 
paid  by  the  appellants. 

Judgment  affirmed. 

[Oiro5DAaA  Gevbbal  Tebx,  April  1,  }862,    MulUnt  Morgan  and  Bacon, 
JnBticea.] 
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Hops,  growing  and  matnriDg  on  the  vines,  which  are  produced  by  the  annual 
cultivation  of  the  owner,  are  personal  cdattels  within  the  meaning  of  the 
statute  of  frauds;  and  as  such  are  subject  to  sale  like  other  personal 
property. 

THIS  action  was  tried  before  Campbbll^  J.  at  the  Madison 
circuit,  in  September,  1861.  The  case  shows  that  on  the 
17th  day  of  August,  1860,  the  plaintiflF  entered  into  a  parol 
contract  with  the  defendant  for  the  purchase  of  his  crop  of 
hops,  of  about  seven  thousand  pounds,  then  growing  and  ma- 
turing on  the  defendant's  farm,  for  the  price  of  thirteen  cents 
per  pound.  The  plaintiff  paid  down  one  dollar,  and  was  to 
pay  the  balance  when  the  hops  were  delivered  at  the  defend- 
ant's kiln  on  the  premises,  and  accepted  by  the  plaintiff. 

The  defendant  refused  to  deliver  the  hops  in  pursuance  of 
the  sale,  and  the  plaintiff  thereupon  sued  him  for  the  dam- 
ages. On  the  opening  of  the  case  by  the  plaintiff's  attorney, 
the  defendant  moved  the  court  to  nonsuit  the  plaintiff  upon 
the  ground  that  the  contract  for  the  sale  and  delivery  of  hops 
then  growing  and  maturing  was  void,  said  hops  being  real 
estate.  Whereupon  the  court  nonsuited  the  plaintiff;  to 
which  ruling  and  decision  the  plaintiff's  counsel  excepted. 
The  exceptions  were  ordered  to  be  heard  in  the  first  instance 
at  a  general  term. 

B,  F.  Chapman  and  H.  A.  Foster,  for  the  plaintiff. 

Schoolcraft  dk  Snow,  for  the  defendant. 

By  the  Court,  Morgan,  J.  The  question  is  whether  hops, 
growing  and  maturing  on  the  vines,  are  real  or  personal 
property. 

When  the  argument  was  opened,  I  supposed  that  perhaps 
the  decision  of  this  question  was  involved  in  the  judgment 
of  the  court  of  appeals  in  Bishop  v.  Bishop,  (11  N.  Y.  Bep. 
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123.)  But  the  counsel  on  both  sides  treat  that  case  as  one 
which  depends  upon  other  considerations,  and  not  necessarily 
involved  in  the  decision  of  this.  The  question  there  was 
whether  hop  poles  were  real  or  personal  property  ;  and  they 
were  declared  to  be  real  estate,  because  they  were  "  habitu- 
ally attached  to  the  land/'  although  ^^not  constantly  fastened 
to  it."  Gardiner,  Oh.  J.,  who  delivered  the  opinion  of  the 
majority  of  the  court,  observed,  however,  that  "  the  root  of 
the  hop  is  perennial,  continuing  for  a  series  of  years.  That 
this  root  would  pass  to  the  purchaser  of  the  real  estate,  there 
can  be  no  question.'' 

It  is  conceded,  in  the  very  learned  argument  of  the  plain- 
tiff's counsel  in  this  case,  that  the  root  of  the  hop  is  real 
estate ;  but  he  contends  that  the  crop  itself,  like  grain,  is 
personal  property.  And  to  this  point  he  cites  Latham  v.  At- 
woody  (Groke  Charles,  515.)  The  report  of  that  case  states 
that  the  question  was,  ^^  whether  these  hops  appertained  to 
the  baron  or  to  him  in  remainder."  And  the  court  held  that 
^^  they  be  like  emblements  which  shall  go  to  the  baron  or  ex- 
ecutor of  the  tenant  for  life,  and  not  to  him  in  remainder ; 
and  are  not  to  be  compared  to  apples  or  roots  which  grow  of 
themselves ;  wherefore  adjudged  for  the  plaintiff." 

The  same  resolution  was  come  to  in  an  anonymous  case  re- 
ported in  2  Freeman's  Reports  of  Cases  in  Law  and  Equity, 
210 ;  and  afterwards  in  Fisher  and  Forbes,  referred  to  in  9 
Viner,  373,  pi  82.  And  according  to  9  Viner,  372,  pL  TI, 
"  hops  growing  out  of  old  roots  shall  go  to  the  executor  or 
administrator,  because  they  grow  by  the  manurance  and  in- 
dustry of  the  owner,  and  so  are  emblements." 

The  same  law  is  declared  in  3  Bacon's  Ah.  tit.  Ea^rs  and 
Adm'rs,  (H),  p.  493.  And  such  is  the  statement  of  several 
other  authors  who  undertake  to  give  the  rule  as  it  was  un- 
derstood to  exist  in  England  prior  to  our  revolution.  Most 
of  these  authors  refer  to  the  case  of  Latham  v.  Atwood  as 
authority.  The  reason  of  the  rule,  as  stated  in  the  report  of 
that  case,  is  that  ^^  they  (hops)  be  such  things  as  grow  by 


ONONDAGA— APRIL,  1862.  417 


Frank  v.  Harrington. 


manurance  and  industry  of  the  owner^  by  the  making  of  hilb 
and  setting  poles.''  The  plain ti£F's  counsel  have  also  refers 
red  to  some  late  English  decisions  which,  without  deciding 
the  question,  recognize  the  law  as  laid  down  by  the  court  in 
Latham  v.  Attoood.  {See  Evans  v.  Boberts,  5  B.  dk  0.  829, 
and  Graves  v.  Weldy  5  B.  dk  Ad.  105.) 

The  reason  given  by  the  court  in  Latham  v.  Atwood  for 
holding  hops  to  be  personal  instead  of  real  estate,  is  very  sat- 
isfactory. It  is  well  known  that  the  value  of  the  crop  de* 
pends  in  a  very  great  measure — almost  entirely — upon  the 
^^  manurance  and  industry  of  the  owner ;"  and  like  other  an- 
nual crops,  which  depended  upon  yearly  cultivation,  should 
go  to  enhance  the  fgrsojiflil  estate. 

The  defendant's  counsel  have  submitted  a  very  ingenious 
argument,  the  principal  point  of  which  is  to  show  that  hops 
are  natural  products  of  the  earth ;  and  as  such,  real  estate, 
like  growing  trees,  grass  and  fruit.  As  an  original  question 
his  ai^ument  would  be  very  satisfactory  to  prove  that  straw- 
berries and  grapes,  as  now  cultivated,  grow  by  the  same 
^^Tnanurance  and  industry  of  the  owner,"  as  hops,  and 
should  be  put  in  the  same  cat^ory ;  although  the  result 
would  be  that  they  too  ought  to  be  treated  as  personal  in-^ 
stead  of  real  estata 

The  decisions  are  not  uniform  as  to  the  rule  which  should 
distinguish  between  real  and  personal  property,  within  the 
meaning  of  the  statute  of  frauds.  In  some  cases  it  is  held 
that  grass  is  personal  property,  if  sold  in  prospect  of  separa- 
tion from  the  freehold.  {Roberts  on  Frauds ,  126:)  But  the 
majority  of  the  cases  hold  that  if  the  subject  grows  spon- 
taneously, without  cultivation^  or  annual  cultivation,  it  is 
a  part  of  the  realty.  (6  East,  602.  1  Barb.  542.  1  Denio, 
560.  6  Gill  &  J.  188.)  Such  undoubtedly  were  the  views 
of  the  revisers  when  they  recommended  the  l^slature  to  en- 
act the  provisions  contained  in  the  revised  statutes,  declaring 
the  following,  among  other  things,  to  be  assets,  viz  :  "  Crops 
growing  on  the  land  of  the  deceased  at  the  time  of  his  death/' 
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and  ^^any  kind  of  produce  raised  annually  by  labor  and 
cultivation^  except  grass  growing  or  fruit  not  gathered." 
(2  B.  S.  83,  §§  5,  6.)  They  state  that  their  object  was  "  to 
enumerate  those  articles  which  are  likely  to  occasion  doubt, 
to  settle  some  disputed  cases,  and  yet  to  include  every  thing 
which  ought  to  be  included,  by  the  use  of  general  terms,  to 
protect  the  heir/'  (3  B.  S.  2d  ed.  p.  639.)  It  will  readily 
be  seen  that  the  rule  must  be  more  or  less  arbitrary  in  rela- 
tion to  fruit,  as  much  if  it  is  grown  by  great  annual  labor, 
while  some  of  it  requires  but  little  cultivation.  The  rule  can 
hardly  be  made  to  change,  so  to  meet  the  varying  changes 
which  occur  in  the  cultivation  of  these  natural  productions. 
As  the  value  of  the  hop  depends  so  essentially  upon  manur- 
ance  and  annual  cultivation,  there  is  no  reason  why  it  should 
be  taken  out  of  the  category  of  ^^  produce  raised  annually  by 
labor  and  cultivation,"  by  any  new  interpretation  of  the  stat- 
ute of  frauds.  It  would  be  more  just  to  the  rights  of  parties 
to  take  certain  varieties  of  fruits  from  the  statute  definition 
and  call  them  assets ;  as  their  value  and  quantity  depend  al- 
most altogether  upon  manurance  and  annual  cultivation ; 
especially  the  grape  and  strawberry.  It  requires  but  little 
soil  to  raise  them,  and  in  other  respects  they  are  produced  by 
personal  labor  and  at  the  expense  of  the  personal  rather  than 
of  the  real  estate  of  the  owner.  And  to  produce  uniformity 
and  prevent  confusion,  these  various  productions  of  the  soil 
should,  if  consistent  with  the  decisions  of  the  courts  in  other 
cases,  be  treated  as  real  or  personal  property,  whether  the 
question  arises  between  the  heir  and  executor,  or  between  the 
debtor  and  creditor,  or  within  the  definition  of  the  statute  of 
frauds.  The  statute  being  silent  as  to  hops,  we  must  decide 
this  question  upon  authority  independent  of  the  statute.  I 
have  already  referred  to  the  English  decisions,  which  put 
them  in  the  category  of  personal  property,  and  the  reasons 
which  influenced  the  court  in  coming  to  that  conclusion. 
And  I  have  expressed  my  satisfaction  with  the  reasons  as 
given  in  the  original  case  of  Latham  v.  Atwood^  {Croke 
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CharleSy  515.)  The  defendant's  counsel  has,  by  great  re- 
search, found  several  cases  which  he  thinks  overrule  the  de- 
cision of  the  court  in  Latham  v.  Atwood.  The  first  case 
cited  by  him  is  Woddington  v.  BriatoWy  (2  Bos.  dk  P.  452.) 
But  the  hops  which  were  the  subject  of  the  contract  in  that 
case  were  not  yet  growing  upon  the  vines.  They  were  not 
in  esse  at  the  time  the  contract  was  made,  and  therefore  not 
the  subject  of  sale.  And  such  is  the  statement  of  the  case 
by  the  judges.  The  case  of  Latham  v.  j^twood  was  not  even 
alluded  to.  The  case  of  Emmerson  v.  Heelis,  (2  Taunton, 
38,)  is  more  to  the  point.  That  was  a  sale  of  turnips  in  the 
ground,  and  the  court  held  that  it  was  a  sale  of  an  interest 
in  land  and  must  be  in  writing.  Mansfield,  Ch.  J.  said  he 
could  not  distinguish  it  from  the  case  of  hops.  But  the  case 
does  not  profess  to  overrule  Latham  v.  Atwood,  and  the  de- 
cision is  wholly  irreconcilable  with  subsequent  English  cases 
and  the  decisions  of  our  own  courts,  without  exception,  so 
far  as  they  have  come  under  my  observation.  The  decision 
of  the  court  in  Parker  v.  Standard,  (11  East,  362,)  Crosby 
V.  Wadsworth,  (6  id,  602,)  8,  C,  (2  Smith,  559,)  approve  of 
the  case  of  Woddington  v.  Bristow,  (2  Bos.  dk  Pul.  452,) 
but  upon  grounds  which,  at  the  present  day,  are  not  regard- 
ed as  authority.  {See  Cfreen  v.  Armstrong,  1  Demo,  550, 
555,  6  ;  Mumford  v.  Whitney,  15  Wend.  380, 386,  7.)  The 
case  of  Woddington  v.  Bristow  was  again  under  review  in 
the  English  courts  in  Jones  v.  Flint,  (10  ^d  dcM.  753,  759,) 
and  it  was  said  by  the  judge  (Lord  Denman,  Ch.  J.)  who 
delivered  the  opinion  of  the  court,  that  it  was  "  very  difficult 
to  reconcile  all  the  cases,  and  still  more  so  all  the  dicta  on 
the  subject,  from  the  case  of  Woddington  v.  Bristow  to  the 
present  time,  and  we  are  therefore  left  at  liberty  to  abide  by 
a  general  principle."  The  judge  observed  :  "  We  agree  that 
the  safer  grounds  of  decision  are  the  legal  character  of  the 
principal  subject  matter  of  sale,  and  the  consideration  whether 
in  order  to  effectuate  the  intentions  of  the  parties,  it  be  neces- 
sary to  give  the  vendee  an  interest  in  the  land."    And  he  re- 
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fers  with  approyal  to  the  case  of  Evans  v.  Boberts,  (5  B.  dt  C. 
829,  837,  840,)  where  Littledale,  J.  says  :  "  I  think  a  sale  of 
any  growing  produce  of  the  earth  (reared  by  labor  and  ex- 
pense) in  actual  existence  at  the  time  of  the  contract,  whether 
it  be  in  a  state  of  maturity  or  not,  is  not  to  be  considered  a 
sale  of  an  interest  in  or  concerning  land,  within  the  meaning 
of  the  4th  section  of  the  statute  of  frauds."  It  was  held  in 
Jones  y.  Flint  that  com  and  potatoes  were  goods  and  chat- 
tels within  the  meaning  of  the  statute  of  frauds,  and  for  the 
reason  that  they  axe/ructus  industriaUea^  while  grass  is  not. 
(Id.  p.  758.)  This  is  the  same  reason  given  in  Latham  v. 
Atioood  for  holding  that  hops  growing  and  maturing  on  the 
-vines  are  chattels  personal  and  not  chattels  real. 

In  my  opinion,  therefore,  hops,  growing  and  maturing  on 
the  vines,  which  are  produced  by  anntial  cultivation  and  the 
industry  of  the  owner,  are  personal  chattels  within  the  mean- 
ing of  the  statute  of  frauds,  and  as  such  subject  to  sale  like 
other  personal  property. 

A  new  trial  should  be  granted ;  costs  to  abide  the  event. 

New  trial  granted. 

[OvovDAaA  QiviBAL  Tbbm,  April  1,  1862.  MuBin^  Mcrgan  and  Baaon^ 
Jnitlces.] 


BuFFiT  V8.  The  Tboy  and  Boston  Rail  Boad  Company. 

It  is  not  nnlawfol,  nor  against  public  policy,  for  a  rail  road  company  to  con- 
▼ey  passengers  by  stage  to  and  ft'om  one  of  its  stations  and  an  adjacent 
Tillage,  in  connection  with  and  as  a  part  of  its  business  of  transporting  pas- 
sengers upon  its  road ;  nor  is  a  contract  made  by  it,  thus  to  carry  a  pas- 
senger,  yJttra  vvru. 

Such  a  contract  is  lawftil,  and  the  rail  road  corporation  b  estopped  from 
denying  its  validity. 

Where  a  rail  road  company  employs  an  individual  to  convey  passengers  to 
and  fh>  between  a  village  and  a  station  on  the  rail  road,  In  stage  sleighs 


ALBANY— MARCH,  1862.  421 


Bnffit  V.  Troy  and  Boston  Rail  Boad  Company. 

fiirnlahed,  together  with  the  horses  and  drirers,  by  him,  such  oompany  If 
liable  in  damages  for  any  injury  sostained  by  a  passenger  in  consequence 
of  the  overturning  of  a  stage-sleigh  through  the  negligence  of  the  owner 
or  his  servant 

APPEAL  from  a  judgment  at  the  circuit.  The  action  was 
brought  to  recover  damages  for  injuries  sustained  by  the 
plaintiff,  by  the  overturning  of  a  stage-sleigh  employed  by 
the  defendant  for  the  purpose  of  conveying  passengers  to 
and  firo  between  the  village  of  Schaghticoke  Point  and  the 
Schaghticoke  station  on  the  defendant's  rail  road,  distant 
about  a  mile  from  said  village,  and  was  brought  to  trial  be- 
fore  Justice  Hogeboou  and  a  jury,  at  the  Rensselaer  circuit, 
on  the  fourth  Monday  of  May,  1860.  The  following  is  a 
brief  statement  of  the  material  facts  in  the  case : 

The  defendant  is  an  incorporated  company,  authorized  to 
construct  and  operate  a  rail  road  from  the  city  of  Troy  to 
the  state  line  of  Vermont,  at  or  near  Pownal.  Such  rail 
road  passes  about  a  mile  from  the  village  of  Schaghticoke 
Point,  at  what  is  called  Schaghticoke  station.  Passengers 
on  the  defendant's  rail  road,  going  to  or  from  the  village  of 
Schaghticoke  Point,  had,  ever  since  the  opening  of  the  road, 
been  conveyed  in  omnibuses,  stage- wagons  or  sleighs,  which, 
in  going  to  the  trains,  ordinarily  started  from  the  upper  end 
of  the  village  and  passed  down  through  the  main  street, 
stopping  along  for  passengers.  The  conveyances  used  for 
this  purpose  were  furnished  by  John  Downs,  who  was,  to- 
gether with  his  conveyances,  horses  and  servants,  hired  by 
the  defendant,  at  a  daily  compensation,  to  carry  passengers 
between  the  village  and  the  station ;  and  said  Downs  was  in 
the  defendant's  employ  for  that  purpose  at  the  time  of  the 
occurrence  out  of  which  this  action  arose.  On  the  day  of 
the  occurrence,  (March  11, 1857,)  the  plaintiff  took  passage, 
at  the  lower  end  of  the  village  of  Schaghticoke  Point,  on  the 
stage-sleigh,  then  driven  by  one  of  Downs'  men,  for  the  pur- 
pose of  coming  to  Troy  by  the  defendant's  rail  road.  As  the 
sledgfa  stopped,  the  driver  told  the  plaintiff  that  it  was  fall 
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inside,  and  he  (plaintiff)  got  on  the  outside.  The  defendant 
had  no  ticket  office  at  the  village  of  Schaghticoke  Point,  but 
Downs  sold  tickets.  Passengers  generally  purchased  their 
tickets  of  Downs  after  reaching  the  depot,  but  sometimes  at 
the  village.  The  plaintiff  had  not  purchased  one  on  that 
occasion.  Between  the  village  and  the  depot  the  sleigh  was 
overturned,  and  the  plaintiff  received  the  injuries  for  which 
this  action  was  brought.  No  question  is  now  made  that  the 
driver  was  guilty  of  negligence  which  was  the  immediate 
cause  of  the  overturning  of  the  sleigh,  nor  that  the  plaintiff 
thereby  sustained  severe  injuries,  and  accordingly  all  of  the 
evidence  on  these  points  is  omitted  in  the  case. 

When  the  plaintiff  had  rested,  the  defendant  moved  for  a 
nonsuit,  on  the  following  grounds :  1.  No  proof  of  a  contract 
to  carry  the  plaintiff  as  a  passenger.  2.  No  money  having 
been  paid  by  the  plaintiff,  nor  information  given  by  him  that 
he  designed  to  be  a  passenger,  he  did  not  become  such,  and 
the  defendant  was  not  bound  to  him  by  contract  or  duty, 
and  is  not  liable  for  the  injuries  in  question.  3.  The  de- 
fendant is  a  common  carrier  only  by  rail  road ;  and  had  not 
power  under  its  charter  to  contract  to  carry  the  plaintiff 
from  Schaghticoke  Point  by  stage  to  Schaghticoke  station, 
and  such  contract,  if  made,  was  illegal  and  void.  4.  The 
defendant  is  not  estopped  from  denying  the  obligation  of  a 
contract  which  it  had  no  power  to  make. 

The  nonsuit  was  refused,  and  the  defendant  excepted. 
The  motion  was  renewed  at  the  close  of  the  evidence,  on  the 
same  grounds,  again  denied,  and  the  defendant  again  ex- 
cepted. The  court,  among  other  things,  charged  the  jury, 
1.  That  the  defendant  had  a  right  to  employ  Downs  and  his 
vehicles  to  transport  passengers  from  Schaghticoke  Point  to 
the  station,  and  from  the  station  to  the  point,  and  that  this 
was  legitimately  connected  with  the  business  of  rail  road 
transportation.  The  defendant  excepted.  2.  That  the  de-- 
fendant  might  lawfully  contract  to  carry  rail  road  passengers 
from  Schaghticoke  village  to  the  station,  and  might  lawfully 
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employ  stages  for  that  purpose.  The  defendant  excepted. 
3.  That  it  was  a  question  of  fact  for  the  jury  whether  the 
plaintiff  became  a  passenger  with  the  defendant,  and  the 
burthen  of  proof  was  with  the  plaintiff.  The  jury  rendered 
a  verdict  for  ^450  damages,  on  which  judgment  was  perfected 
on  the  22d  of  June,  1860,  and  the  defendant  appealed  to 
this  court. 

W,  A.  Beach,  for  the  plaintiff,  (respondent.) 

D.  L.  Seymour,  for  the  defendant,  (appellant.) 

HoQEBOOM,  J.     Two  questions  are  made  in  this  case : 

1.  Was  the  plaintiff  a  passenger  with  the  defendant. 

2.  Was  the  contract  for  carrying  by  stage  a  lawful  one. 

I.  As  to  the  first  question,  the  proof  was  su£Bicient  to  go 
to  the  jury,  and  it  was  submitted  to  them  with  instructions 
that  the  plaintiff  held  the  affirmative. 

1.  The  stage  was  run  in  connection  with  the  rail  road,  and 
so  far  as  appears,  for  no  other  purpose. 

2.  It  was  not  customary  to  pay  the  fare  until  reaching  the 
depot.  The  omission  to  tender  it  was  not  therefore  any  evi- 
dence that  the  plaintiff  was  not  a  passenger. 

3.  The  presumption  is,  that  the  plaintiff  entered  the  stage 
intending  to  take  passage  by  raU, 

4.  The  proof  (received  without  objection)  is  express  that 
such  was  his  intent. 

5.  These  facts  made  a  legitimate  case  for  the  jury,  and  the 
question  being  fairly  submitted  to  them,  their  verdict  on  this 
point  should  not  be  disturbed. 

II.  Was  the  business  of  the  defendant,  in  running  the 
stage  in  connection  with  its  rail  road,  unlawful,  and  the  con- 
tract to  convey  the  plaintiff  by  stage  ultra  vires  f 

1.  It  must  be  conceded  that  the  right  to  run  a  stage  was 
not  one  of  the  express  powers  granted  by  the  charter ;  nor 
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perhaps  an  t?njp2i'e(I  power  tWt^rpentfa&Z^  necessary  to  carry 
into  effect  tlie.elpress  powers. 

2.  But  it  was  niaverliheless  a  power  convenient  and  proper 
for  the  sucoeissful  transiaction  of  the  business  of  the  defend- 
ant, promotive  of  the  objects  of  the  corporation,  and  con- 
ducive— at  least  not  iiyurious-^to  the  interests  of  the  public. 

3.  It  appears  to  have  been  exercised  in  strict  subordination 
to  the  principal  objects  of  the  incorporation,  to  wit,  the 
transportatioii  of  passengers  and  freight  by  rail,  with  safety, 
convenience  and  dispatch.  It  was  not  made  an  independent 
business,  carried  on  for  purposes  of  speculation,  nor  with  a 
view  to  compete  with  rival  conveyances  from  the  village,  by 
stage,  but  strictly  incidental  to  lail  road  operations,  and  con- 
fined to  the  immediate  neighborhood  of  the  depot. 

4  In  itself  the  .business  was.  not  an  unlawful  nor  a  pro- 
hibited oae ;  nor  w:as  it,  to  the  limited  extent  it  was  carried 
QU,  iagainst  ptiblic  policy. 

5.  Under  these  circumstances,  can  it  be  said  to  be  unlaw- 
ful, or  beyond  the  just  powers  of  the  corporation,  fairly  and 
reasonably  construed  ? 

,  .6.  Jf  so,  theii  10(71^  conveyance  of  passengers  by  stage  be- 
tween |ihe  termini  of  different  rail  roads  in  a  city,  or  between 
disconnected  portions  of  the  same  rail  road,  disconnected  by 
acojident.  or  demgn/ permanently  or  temporarily,  is  illegal  if 
carried  on  by  the  rail  road  company.  And  any  conveyance 
of  passengers  by  the  rail  road^  if  it  hiappens  to  traverse  in 
any  portion  of  its  route,  land  not  expressly  dedicated  to  the 
i»diL  road  company,  or  the  title  to  which  has  not  been  legally 
acquired,  i&  also  illegal. 

7.  I  am  inclined  to  think  that  as  the  business,  irrespective 
of  the  chanter,  wjeis  lawful  in  itself,  plainly  promotive  of  the 
objects  of  the  incorporation,  not  pushed  beyond  a  needed  ac- 
commodation to  the  immediate  neighborhood,  and  not  vio- 
lative of  any  principle  of  public  policy,  the  business  was 

8.  It  seems  also  to  be  settled  by  judicial  decision,  at  least 
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60  fax  as  this  court  is  concerned,  that  such  a  contract  is  law- 
ful, and  that  the  defendant  is  estopped  to  deny  its  validity. 

In  Weed  v.  The  Saratoga  and  Schenectady  Bail  Road 
Co.y  (19  Weiyi,  634,)  the  action  was  to  recover  the  value  of 
a  trunk  and  its  contents,  lost  on  the  rail  road  somewhere  be- 
tween Saratoga  and  Albany.  And  the  court  held  that  the 
defendants,  though  their  rail  road  terminated  at  Schenectady, 
were  liable  for  the  loss,  even  though  it  occurred  at  a  point  be- 
yond the  limits  of  their  road,  if  they  had  contracted  to  carry 
the  whole  distance ;  and  that  having  held  themselves  out  to 
the  public  as  common  carriers  for  the  entire  route,  and  hav- 
ing received  compensation  for  the  whole  distance,  they  were 
bound  by  their  contract  and  estopped  from  denying  its  bind- 
ing force. 

In  Hart  v.  The  Renasdaer  and  Saratoga  Rail  Road  Go,^ 
(4  Seld.  37,)  the  defendants  were  held  liable  for  baggage  put 
on  board  at  Whitehall,  and  lost  somewhere  between  White- 
hall and  Troy,  although  the  distance  between  those  termini 
was  traveled  by  three  distinct  rail  roads,  and  the  defendants' 
road  embraced  only  the  latter  end  of  the  route;  the  proof 
being  that  the  contract  was  made  with  the  Saratoga  and 
Washington  Bail  Boad  Company  at  Whitehall  for  the  entire 
distance,  and  that  the  three  different  rail  road  companies 
acted  under  a  mutual  contract,  by  which  they  agreed  to  carry 
the  entire  distance  and  divide  the  profits  between  them. 

In  Cary  v.  Cleveland  and  Toledo  Rail  Road  Co,,  (29 
Barb.  35,)  this  court  enforced  a  similar  rule,  under  similar 
circumstances ;  the  only  difference  being,  that  the  action  was 
brought  against  the  first  of  the  three  companies  interested  in 
the  contract,  and  who  made  the  contract  and  received  the 
baggage ;  and  that  the  loss  occurred  beyond  the  bounds  of 
the  state  where  the  rail  road  was  chartered,  and  of  course 
beyond  the  limits  to  which  its  powers  as  conferred  by  such 
charter  extended. 

In  Biasell  v.  The  Michigan  Southern  and  Northern  In^ 
diMa.Radl  Boad  Co.,  (22  N.  T.  Bep,  258,)  the  defendants 
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were  held  liable  for  an  injury  to  a  passenger,  occurring  by  the 
negligence  of  their  agents  in  Illinois,  while  the  defendants 
were  operating  a  rail  road  route  from  Chicago  to  Lake  Erie, 
the  injury  occurring  at  a  point  beyond  either  of  the  states  of 
Michigan  or  Indiana,  by  which  states  alone  the  defendants' 
companies  were  respectively  chartered,  and  under  which  char- 
ters alone  they  had  the  power  to  act.  The  general  question  of 
the  liability  of  rail  road  companies  for  their  contracts  and 
their  torts  was  largely  and  learnedly  discussed;  and  although 
the  views  of  members  of  the  court  did  not  entirely  harmonize 
as  to  the  grounds  upon  which  the  judgment  should  proceed, 
they  nevertheless  held  that  the  defendants  were  either  liable 
for  the  breach  of  a  contract  which  they  had  lawfully  made 
or  were  estopped  to  deny,  or  for  a  breach  of  duty  to  an  indi- 
vidual received  into  their  cars  with  their  knowledge  and  con- 
sent, and  whom,  thus  receiving,  they  were  bound  to  transport 
with  reasonable  prudence  and  care. 

The  same  question  was  further  discussed  in  the  subsequent 
case  of  Parish  v.  Wheeler ,  (22  JV^  F.  Rep.  494,)  and  it  was 
there  held  that,  though  a  rail  road  corporation  exceeded  its 
legal  powers  in  the  purchase  of  certain  canal  boats  and  a 
steamboat,  intended  to  promote  and  facilitate  the  business 
of  their  road,  the  corporation  nevertheless  by  the  purchase 
acquired  a  title  to  the  property,  and  could  not,  nor  could  any 
one  claiming  under  them,  set  up  such  violation  of  duty  to 
defeat  the  title  of  a  mortgagee  thereof;  and  further,  that  the 
corporation  could  not  defend  itself  against  a  claim  for  money 
paid  at  its  request  to  one  who  advanced  the  money  for  the 
price  of  the  steamboat  purchased  for  it,  on  the  ground  that 
the  purchase  was  ultra  vires;  although  the  plaintiff,  when 
he  paid  the  money,  knew  all  the  facts ;  nor  on  the  other  hand 
would  the  plaintiff,  having  sold  the  steamboat  under  his 
mortgage,  refuse  to  credit  the  proceeds,  on  the  ground  that 
the  transaction  which  furnished  the  consideration  of  the  mort- 
gage was  uUra  vires  on  the  part  of  the  corporation. 

A  distinction  is  attempted  to  be  raised  between  these  cases 
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and  the  one  at  bar,  upon  the  ground  that  in  those  cases  the 
business  was  strictly  a  rail  road  business,  while  here  it  was  a 
stage  business ;  but  I  am  inclined  to  regard  it  a  ^^distinction 
without  a  difference.''  The  contracts,  in  all  of  these  cases, 
seem  to  me  to  be  as  much  ultra  vires  (if  so  at  all)  as  in  the 
case  at  bar.  They  had  strictly  no  power  to  contract  for  rail 
road  operations,  or  rail  road  KabiUty,  beyond  the  bounds  of 
their  respective  routes  and  states.  It  is  true  their  business 
was  in  its  nature  a  legitimate  rail  road  business.  But  I  have 
endeavored  to  show,  in  a  previous  part  of  this  opinion,  that 
the  business  pursued  by  the  defendant  on  this  occasion  was  a 
legitimate  rail  road  business — not  done  exclusively  on  its 
rail  road,  to  be  sure — but  connected  with  it  and  appurtenant 
to  it — incidental  entirely  to  rail  road  transportation — done 
to  advance  that  interest  by  concentrating  travel  and  freight 
at  the  rail  road  station  by  other  means  and  appliances,  within 
a  narrow  circle  of  territory  in  the  immediate  neighborhood, 
and  not  designed  to  set  up  an  independent  and  substantive 
business,  competing  with  other  interests,  disconnected  with 
and  dissimilar  to  the  legitimate  rail  road  operations  for  which 
it  was  chartered. 

III.  But  suppose  the  contract  and  business  in  question  to 
be  unlawful,  in  the  sense  that  it  exceeded  the  powers  granted 
by  its  charter,  is  the  defendant  released  from  liability  ?  On 
this  subject  several  considerations  seem  to  me  to  be  worthy 
of  notice,  and  to  possess  considerable  force. 

1.  The  defendant  had  been  lor^  engaged  in  this  stage 
business — indeed,  ever  since  it  had  existed  as  a  corporation. 
This  appears  from  the  evidence.  It  must  be  presumed  to 
have  been  known  to  the  stockholders,  who  never  in  any  way 
arrested  it. 

2.  It  must  also  be  presumed,  from  the  absence  of  evidence 
to  the  contrary,  that  the  stockholders  participated  in  the 
benefits  of  this  arrangement,  and  thus  approved  and  adopted 
the  unauthorized  acts  of  their  directors  and  managers.  In 
this  particular  instance  they  did  the  same  thing  as  taking  the 
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money  of  the  plaintiff  and  agreeing  to  transport  him  safely 
to  Troy. 

3.  I  incline  to  think — under  the  authorities  before  quoted^ 
and  the  general  principles  of  law — that  it  is  estopped  from 
denying  its  liability  for  the  acts  of  its  agents,  as  much 
as  a  party  would  be  who,  knowing  that  a  note  was  infected 
with  usury,  and  therefore  void,  nevertheless  represents  it 
as  valid  business  paper,  on  the  faith  of  which  represent- 
ation it  is  taken.  (Watson  v.  McLaren,  19  Wend.  357. 
Holmes  v.  Williams,  10  Paige,  326.  Clark  v.  Si^son,  4 
Duer,  408.  Truscott  v.  Davis,  4  Barb.  495.  OhamJberlain 
V.  Toitmsend,  26  id.  611.) 

4.  At  all  events,  receiving  the  plaintiff  into  its  stage  with 
its  consent,  it  was  under  a  duty  to  transport  him  with  ordi- 
nary care,  and  are  responsible  for  a  n^lect  of  that  duty. 
(Bissell  V.  M.  S.  and  N.  I.  R.  R.  Go.,  22  N.  T.  Rep.  258.) 

This  latter  point  was  not  presented  at  the  trial,  nor  ruled 
by  the  court,  and  there  is  some  doubt,  perhaps,  whether  it 
ought  to  be  employed  here  to  prevent  a  new  trial,  although 
I  do  not  see  why,  if  well  taken,  it  will  not  be  fatal  to  the 
defendant's  case,  if  the  weight  of  evidence  on  the  question 
of  negligence  be  conceded  to  be  with  the  plaintiff  The 
essence  of  the  charge  was,  that  the  defendant  was  liable  for 
negligence  in  the  conveyance  of  the  plaintiff. 

I  am  prepared,  however,  if  necessary,  to  rest  the  affirm- 
ance of  the  judgment  upon  the  grounds  taken  by  the  judge 
at  the  trial. 

The  judgment  should  be  affirmed. 

Peckham,  J.  concurred  in  the  result  of  the  foregoing 
opinion. 

Gould,  J.  expressed  no  opinion. 

Judgment  affirmed 

[Albany  Gbnbbaii  Tbrm,  March  8, 1862.  OovHd,  HogAoom  and  Pe€kham^ 
Jnitioes.] 
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Ad  indictment  being  found  against  C,  be  was,  on  the  6th  of  Jnne,  1860,  ar^ 
raigned  in  the  court  of  oyer  and  terminer,  and  pleaded  not  guilty.  Bail 
was  fixed  at  $700,  and  G.  as  principal  and  F.  as  Surety  were  recognized  for 
the  appearance  of  C.  at  the  next  oyer  and  terminer,  in  October,  to  answer 
the  indictment,  by  an  entry  made  in  the  minutes  of  the  court,  which  merely 
recited  the  arraignment  of  C.  upon  the  indictment,  and  that  he  was  ordered 
by  the  coivt  to  enter  his  recognizance  in  the  sum  of  $700,  and  that  there- 
upon 0.  was  recognised  in  that  sum  as  principal,  and  F.  as  surety.  C.  ap- 
peared at  the  oyer  and  terminer  in  October,  when  another  indictment  was 
found  against  him,  and  filed  on  the  morning  of  the  10th  of  October,  for  the 
same  offense  charged  in  the  previous  indictment  On  the  afternoon  of  the 
same  day  a  third  indictment  was  found,  C.  was  arraigned  thereon,  and 
pleaded  not  guilty,  and  on  motion  of  the  district  attorney,  an  order  was  en- 
tered in  the  minutes,  quashing  the  first  two  indictments.  G.  then  departed 
from  the  court  without  its  express  permission.  On  the  next  day  an  order 
was  entered,  directing  the  recognizance  of  June  6,  to  be  written  out  in  full 
and  attached  to  the  minutes  as  of  that  date,  and  that  the  minutes  and  entry 
of  such  recognizance  be  corrected,  &c.  Thereupon  another  order  was  en- 
tered, directing  such  recognizance  to  be  estreated,  and  prosecuted.  The 
clerk,  pursuant  to  the  order,  drew  up  from  his  minutes  a  recognizance,  as 
of  the  6th  of  June,  and  attached  the  same  to  the  minutes  kept  by  him  at 
the  June  term,  and  also  to  the  book  of  records,  by  pasting  the  same  therein. 
In  an  action  upon  such  recognizance ;  Beldf  1.  That  the  entry  in  the  min- 
utes of  the  court  was  defective  in  not  stating  the  acknowledgment  of  in- 
debtedness, and  therefore  no  legal  recognizance  was  entered  into  by  0.  and  F. 

2.  That  the  entry  being  defective,  there  was  no  memorandum  from  which  to 
make  up  a  recognizanto,  and  hence  there  was  nothing  on  which  to  base  the 
acUoQ. 

8.  That  the  court  had  not  authority,  ex  parte,  to  manufacture  an  undertaking 
imposing  obligations  upon  the  accused  and  his  surety  never  assumed  by 
them. 

4.  That  quashing  the  indictment  which  the  accused  had  given  bail  to  appear 
and  answer,  was  a  discharge  of  the  obligation,  released  the  surety,  and 
authorized  the  prisoner's  departure  from  court  without  special  leave. 
BocKBB,  J.  dissented. 

THIS  action  was  brought  upon  a  recognizance  claimed  to 
have  been  entered  into  by  the  defendant  as  surety  for  one 
Andrew  J.  Curtis,  to  appear  and  answer  an  indictment.  Up- 
on the  trial,  it  was  established  by  the  finding  of  the  jury  that 
an  indictment  was  pending  against  said  Curtis  for  aiding  a 
prisoner  to  escape  from  states  prison,  and  that  on  the  6th 
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day  of  June^  I860,  he  was  arraigned  in  tlie  court  of  oyer  and 
terminer  then  being  held  in  Clinton  county,  and  pleaded  not 
guilty ;  that  bail  was  fixed  at  $700,  and  that  said  Curtis  as 
principal,  and  said  Felton  as  surety,  were  recognized  for  the 
appearance  of  the  accused  at  the  next  oyer  and  terminer,  by 
an  entry  made  in  the  minutes  of  the  court,  in  the  words  fol- 
lowing : 

"  The  People  agst.  Andrew  J.  Curtis,  Defendant  arraigned 
upon  an  indictment  against  him  for  aiding  prisoners  to  es- 
cape from  and  break  Clinton  prison  ;  pleaded  not  guilty,  and 
the  court  ordered  the  defendant  to  enter  his  recognizance  in 
the  sum  of  $700  for  his  appearance  at  the  next  court  of  oyer 
and  terminer,  to  be  held  in  and  for  the  county  of  Clinton,  on 
the  first  Tuesday  of  October  next,  to  answer  to  said  indict^ 
ment,  with  one  surety  in  like  sum.  Andrew  J.  Curtis  recog- 
nized in  the  sum  of  $700  for  his  appearance  at  the  next  court 
of  oyer  and  terminer,  to  be  held  in  and  for  the  county  of 
Clinton,  on  the  second  Tuesday  of  October  next,  to  answer 
and  stand  trial  upon  an  indictment  against  him  for  aiding 
prisoners  to  escape  from  and  break  Clinton  prison,  Almon 
D.  Felton  recognized  in  like  sum  as  surety." 

Curtis  appeared  at  the  October  oyer  and  terminer,  when 
another  indictment  was  found  against  him  for  the  same  of- 
fense charged  in  the  former  indictment,  and  filed  on  the 
morning  of  the  10th  of  October  ;  a  third  indictment  for  the 
same  offense  was  found  and  filed  in  the  afternoon  of  the  same 
day  ;  on  the  same  day  Curtis  was  arraigned  on  the  last  in- 
dictmeni;,  and  pleaded  not  gmlty.  Thereupon,  on  motion  of 
the  district  attorney,  an  order  was  entered  in  the  minutes  of 
the  court  as  follows  :  "  An  indictment  having  been  found 
against  Andrew  J.  Curtis  on  the  6th  day  of  June,  1860,  and 
also  an  indictment  having  been  found  against  Andrew  J. 
Curtis  on  the  lOth  day  of  October,  for  aiding  prisoners  to 
escape  from  Clinton  prison  ;  and  another  indictment  having 
been  found  against  said  Andrew  J.  Curtis,  subsequently  to 
the  finding  of  the  two  indictments  above  named,  for  the  same 
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offense,  ordered  that  the  two  first  indictments  found  June  6, 
1860,  and  October  10th,  1860,  against  Andrew  J.  Curtis,  be 
quashed."  After  the  entry  of  the  foregoing  order,  the  said 
Curtis  departed  the  court  without  its  express  permission. 

Prior  to  the  arraignment  of  Curtis  on  the  last  indictment 
a  bench  warrant  had  been  issued  on  it,  and  placed  in  the 
hands  of  the  sheriff ;  but  there  was  no  sufficient  proof  of  any 
arrest  under  it,  and  therefore  the  court  refused  to  submit  the 
question  of  arrest  to  the  jury. 

On  the  11th  of  October,  the  following  order  was  entered  in 
the  cause,  by  direction  of  the  court :  ^^  On  motion  of  the 
district  attorney,  ordered  that  the  recognizance  of  Andrew  J. 
Curtis  and  Almon  D.  Felton,  entered  June  6,  1860,  upon 
the  minutes  of  the  court  as  kept  by  the  clerk  thereof,  be  writ- 
ten out  in  full  and  attached  to  said  minutes  as  of  the  time 
when  such  recognizance  was  taken,  and  that  the  minutes  and 
entry  of  such  recognizance  by  the  clerk  be  so  corrected  as  to 
conform  to  the  recognizance  as  taken,  and  as  of  the  time 
when  such  recognizance  was  taken."  And  thereupon,  on 
motion  of  the  district  attorney,  an  order  was  made  and  en- 
tered as  follows,  to  wit :  ^^  Andrew  J.  Curtis  having  been  called 
upon  his  recognizance  to  come  forth  and  answer  to  his  name, 
and  he  failing  to  appear  and  make  answer,  on  motion  of  H. 
S.  Johnson,  district  attorney,  ordered  that  his,  Andrew  J. 
Curtis',  recognizance  be  estreated,  and  district  attorney  di- 
rected to  prosecute  the  same."  The  clerk,  pursuant  to  the 
order  above  set  forth,  drew  out  the  following  from  his  min- 
utes as  the  recognizance  entered  into  on  the  6th  of  June, 
1860,  to  wit :  "  You  and  each  of  you  acknowledge  your- 
selves to  be  indebted  to  the  people  of  the  state  of  New  York, 
to  wit :  You,  Andrew  J.  Curtis,  in  the  sum  of  $700  ;  and 
you,  Almon  D.  Felton,  in  the  sum  of  $700,  to  be  levied  of 
your  and  each  of  your  goods  and  chattels,  lands  and  tene- 
ments, to  the  use  of  the  said  people,  if  default  shall  be  made 
in  the  condition  following,  to  wit :  The  condition  of  this  re- 
cognizance is  such,  that  if  Andrew  J.  Curtis  shall  appear  at 
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the  next  court  of  oyer  and  terminer^  to  be  held  in  and  for  the 
county  of  Clinton,  on  the  2d  Tuesday  of  October  next,  from 
day  to  day  during  the  sitting  of  the  said  court,  then  and 
there  to  answer  and  stand  trial  upon  a  certain  indictment 
against  him  for  aiding  prisoners  to  escape  from  and  break 
Clinton  prison,  not  to  depart  the  court  without  leave,  and 
to  abide  its  order  and  decision,  then  this  recognizance  to  be 
void,  otherwise  to  remain  in  full  force  and  virtue.  Are  you 
and  each  of  you  content  ?  To  which  they  answer,  aye."  This 
recognizance,  as  drawn  out,  was  on  a  separate  piece  of  paper, 
and  was  on  the  11th  of  October  attached  to  the  minutes  kept 
by  the  clerk  at  the  June  oyer  and  terminer,  and  also  to  the 
book  of  records,  by  being  pasted  therein. 

At  the  close  of  the  proofs  each  party  asked  judgment.  The 
court  ordered  judgment  for  the  plaintiff 

jET.  S.  JohnsoUy  for  the  plaintiff. 

0.  M.  dk  O.  H.  JBeckwUhy  for  the  defendants. 

Jauxs,  J.  The  defendant  claims  that  the  judgment  be- 
low should  be  reversed,  for  the  following  reasons :  1st.  B^ 
cause  the  entry  in  the  minutes  of  the  court,  on  the  6th 
of  June,  1860,  did  not  amount  to  a  recognizance^  and 
therefore  the  defendant  had  not  entered  into  any  obligation. 
2d.  If  the  recognizance,  as  drawn  out  and  entered  on  the 
11th  of  October,  is  relied  upon,  it  is  void.  The  court  had  no 
power  nor  jurisdiction  of  the  person  of  the  defendant,  which 
warranted  the  entry  of  such  order ;  and  such  recognizance 
so  entered,  particularly  after  the  indictment  was  quashed, 
was  wholly  unauthorized  and  void.  3d.  If  there  was  a  valid 
recognizance  taken  on  the  6th  of  June,  when  the  indictment 
on  which  it  was  founded  was  quashed,  the  recognizance  ceased 
and  became  void.  4th.  That  Curtis  was  arrested  under  the 
third  indictment  and  taken  out  of  the  custody  of  the  bail, 
whereby  the  bail  was  released.  , 
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A  recognizance  is  defined  by  JBouvier  to  be  an  obligation 
of  record,  entered  into  before  a  court  or  officer,  dvlj  author- 
ized for  that  purpose,  with  a  condition  to  do  some  act  re- 
quired by  law,  which  is  therein  specified.  Our  revised  stat- 
utes declare  that  ^^  all  recognizances  required  or  authorized 
to  be  taken  in  any  criminal  proceeding  in  open  court  by  any 
court  of  record,  shall  be  entered  in  the  minutes  of  the  court, 
and  the  substance  thereof  shall  be  read  to  the  person  recog- 
nized. All  other  recognizances,  &c.  shall  be  in  writing,  and 
subscribed  by  the  party  to  be  charged,"  &c.     (2  B.  S.  746.) 

The  recognizance  on  which  this  action  was  brought  was 
taken  in  open  court,  and  the  most  that  can  be  said  for  the 
entry  in  the  minutes  from  which  it  was  drawn  up  is,  that  it 
properly  entitled  the  cause,  stated  the  penalty,  the  court  be- 
fore which  the  accused  was  to  appear,  together  with  the  time 
and  place,  the  indictment  and  the  offense ;  but  it  did  not 
contain  any  acknowledgment  of  indebtedness  to  the  people  of 
the  state.  In  this  particular  the  case  is  within  the  construc- 
tion given  to  similar  entries  in  the  cases  of  The  People  v. 
Bundle,  (6  JSiU,  606,)  and  The  People  v.  Qrahamy  (1  Par-^ 
ker's  Or.  B.  141.)  In  the  first  case  the  court  say,  "the  en- 
try produced  does  not  amount  to  a  recognizance ;  there  is  no 
acknowledgmont  of  indebtedness  to  the  people  of  the  state.'' 
In  the  second  case  the  court  said,  "  all  the  substantial  parts 
of  the  recognizance — such  as  the  acknowledgment  of  indebt- 
ness,  the  indictment,  the  offense  charged|  the  condition,  &c. — 
should  have  been  entered  in  the  minutes  of  the  court.'' 
Clearly  then,  unless  the  recognizance,  when  drawn  up  in 
form,  can  go  beyond  the  entries  in  the  minutes  of  the  court, 
no  legal  obligation  was  entered  into  by  th6  defendant  on  the 
6th  of  June.  The  requirements  of  the  statute  were  not  com- 
plied with  at  that  time,  and  the  entry  in  the  minutes  did  not 
amount  to  a  recognizance. 

The  most  important  question  is,  had  the  court  authority 
and  jurisdiction  to  direct  the  entry  of  the  order,  made  on  the 
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11th  of  October^  setting  out  a  full  and  complete  recognizance 
against  the  accused  and  his  surety. 

That  the  court  has  power  to  correct  clerical  errors,  or  to 
amend  its  records  on  proper  notice  to  the  parties  interested*, 
is  not  disputed.  But  the  order  and  entry  in  this  case  cannot 
he  regarded  as  an  amendment.  If  binding,  it  imposes  new 
obligations  upon  the  accused  and  his  surety.  It  declares  they 
acknowledged  themselves  indebted  to  the  people  of  the  state, 
which  ia  not  true ;  and  unless  it  was  true,  the  oyer  and  term- 
iner  could  not,  by  any  ex  parte  proceeding,  impose  that  obli- 
gation upon  them,  even  though  it  were  the  intention  of  the 
recognitors  to  have  assumed  such  obligation  and  they  sup- 
posed they  had.  {Ontario  Bank  v.  Mum/ord,  2  Barb,  Ch. 
Rep,  613.) 

The  attention  of  the  court,  in  this  connection,  was  partic- 
ularly called  to  the  remark  of  Justice  Bronson  at  the  close  of 
the  opinion  in  the  case  of  The  People  v.  Bundle^  (supra,) 
when,  after  disposing  of  the  case,  he  said :  "If  it  (the  re- 
cognizance) was  not  utterly  void,  it  was  at  the  most  only  a 
memorandum  from  which  the  record  of  a  recognizance  might 
have  been  drawn  up."  By  reference  to  the  case,  it  will  be 
seen  a  recovery  was  sought  upon  the  minutes  of  the  court, 
without  producing  a  record  properly  made  up.  The  court 
first  held  that  the  entry  did  not  amount  to  a  recognizance, 
and  pointed  out  its  defects,  and  then  said,  "  if  not  utterly 
void,  it  was  at  most  only  a  memorandum  from  which  a  record 
might  have  been  drawn  up ;"  not  intending  to  intimate  that 
such  entry  might  be  the  foundation  of  a  legal  record,  but  only 
that  a  perfect  and  valid  entry  was  but  a  memorandum  from 
which  a  record  might  be  made,  and  from  which  one  should 
be  made  before  a  recovery  could  be  had  by  action. 

Ito'^as  further  urged  that  this  record  could  not  be  im- 
peached collaterally ;  that  it  imported  absolute  verity.  The 
difficulty  in  the  case  is  that  the  defect  appeared  in  the  records 
of  the  court ;  in  the  minutes  which  were  the  foundation  of 
the  recognizance  on  which  the  plaintiffs  sought  to  recover. 
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Bat  conceding  the  entry  in  the  minutes  to  have  been  sufSi- 
cient,  and  the  recognizance  legal  and  binding,  when  the  in- 
dictment specified  in  the  recognizance  was  quashed,  the 
obligation  was  discharged  and  the  surety  released. 

The  condition  of  the  undertaking  was  that  the  accused 
should  appear  at  a  time  and  place  specified,  to  answer  an  in- 
dictment therein  stated;  and  when  the  accused  appeared  in 
fulfillment  of  that  undertaking,  and  that  indictment  was 
quashed  in  open  court  in  his  presence,  on  motion  of  the  dis- 
trict attorney,  it  was  a  discharge  of  the  recognizance,  and  a 
permission  for  the  prisoner  to  depart.  An  acquittal  of  such 
indictment,  on  trial,  would  most  certainly  operate  as  a  dis- 
charge of  the  recognizance,  and  no  special  leave  for  the  pris- 
oner to  depart  would  need  be  asked  of  the  court,  in  order  to 
release  the  surety  from  his  obligation ;  and  this  would  be  so 
even  though  the  undertaking,  as  in  this  case,  contained  the 
clause  that  the  accused  should  not  depart  the  court  without 
leave,  &c. 

In  a  recognizance  to  answer  an  indictment,  that  clause  has 
no  force,  beyond  answering  the  particular  charge  named; 
(The  People  v.  Stager y  10  Wend.  434 ;)  while  in  a  matter  be- 
fore indictment  it  has  force,  and  is  important,  to  detain  the 
accused  until  the  court  shall  know  what  charges  are  to  be 
brought  against  him,  and  in  order  that  the  prosecuting  officer 
may  have  the  same  control  over  him,  for  all  offenses  brought 
against  him,  as  the  prosecutor  would,  had  the  accused  remain- 
ed in  the  custody  of  the  sheriff.  In  the  one  case  the  recogni- 
zance is  to  answer  a  particular  charge  ;  in  the  other  it  is  to 
answer  what  may  be  alleged  against  him  before  the  grand 
jury.  In  this  case  the  grand  jury  had  investigate  the  com- 
plaint, presented  their  finding  in  the  form  of  an  indictment, 
the  prisoner  had  been  arraigned,  the  charges  read  to  him  and 
he  pleaded  thereto ;  thus  forming  an  issue  which  was  placed 
upon  the  record  for  the  court  to  try  ;  and  a  recognizance  that 
the  "  prisoner  should  appear  and  stand  trial  upon  that  indict- 
ment, and  not  depart  the  court  without  leave,  but  abide  its 
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order  and  decision/'  was  satisfied  by  an  appearance  and  dis- 
charge of  the  indictment ;  and  cannot  be  converted  into  an 
obligation  that  the  accused  should  remain  to  see  if  any  other 
indictment  was  to  be  found,  unless  formally  discharged  by 
the  court.  The  surety  at  least  assumed  no  such  responsibil- 
ity ;  as  to  him  the  obligation  was  single  in  its  purpose,  and 
fuUy  satisfied  when  the  indictment  was  discharged. 

This  construction  will  not  conflict  with  the  cases  of  The 
People  V.  Stager  J  (10  Wend.  434,)  and  Champlain  v.  The 
People^  (2  Com.  82,)  nor  with  what,  in  the  former  case,  was 
approved  from  Hawkins'  Pleas  of  the  Crown.  In  both  cases 
the  question  arose  upon  a  recognizance  to  answer  charges  to 
be  preferred,  and  not  upon  indictment.  So  in  the  case  quoted 
from  Hawkins.  The  cases  from  this  state  both  arose  upon 
demurrer ;  the  first  to  the  pleas  and  the  latter  to  the  declara- 
tion. In  the  first,  the  plea  of  rearrest  was  held  good ;  while 
a  plea  that  the  prisoner  appeared  at  the  time  and  place,  and 
was  ready  to  answer,  was  held  bad.  In  the  second  case  the 
declaration  was  held  bad,  because  it  did  not  contain  an  aver- 
ment that  an  indictment  was  found  at  the  sitting  of  the  court 
at  which  the  accused  was  bound  to  appear.  In  the  citation 
from  Hawkins,  it  is  true  the  Uability  is  put  upon  the  express 
ground  that  the  recognizance  contained  the  clause  that  the 
accused  should  not  depart  until  he  had  been  discharged  by 
the  court ;  but,  as  I  have  previously  said,  that  was  a  recogni- 
zance to  answer  an  information,  not  an  indictment ;  although 
an  information  at  that  time  did  not  differ  from  an  indictment, 
in  form  and  substance,  except  that  it  was  filed  at  the  discre- 
tion of  the  law  officer,  without  the  intervention  or  approval 
of  a  grand  jury.  StiU,  in  such  case,  no  arraignment  had 
been  made,  no  plea  to  the  charge  had,  no  issue  formed  ;  the 
recognizance  was  in  character  precisely  what  such  an  obliga- 
tion now  is  when  a  person  has  been  hald  over  by  an  examin- 
ing magistrate  to  answer  a  charge  to  be  preferred. 

It  is  a  sufficient  answer  to  the  point,  that  the  undertaking 
was  discharged  by  the  rearrest  of  the  accused  on  the  subse- 


WARREN-JULY,  1860.  437 


The  People  v,  Felton. 


qnent  indictment,  to  say  that  no  such  arrest  was  proved. 
The  testimony  on  that  branch  of  the  case,  instead  of  proving 
an  arrest,  proved  the  reverse,  and  hence  the  court  was  right 
in  refusing  to  submit  that  question  to  the  jury. 

From  these  premises  my  conclusions  are: 

First.  That  the  entry  in  the  minutes  of  the  court  was  de- 
fective in  not  stating  the  acknowledgment  of  indebtedness, 
and  therefore  no  legal  recognizance  was  entered  into  by  the 
defendant. 

Second.  That  the  entry  in  the  minutes  of  the  court  being 
defective,  there  was  no  memorandum  from  which  to  make  up 
a  recognizance,  and  hence  there  was  nothing  on  which  to  base 
the  action. 

Third.  That  the  court  had  not  authority,  ex  parte,  to 
manufacture  an  undertaking  imposing  obligations  upon  the 
accused  and  his  surety  never  assumed  by  them. 

Fourth.  That  quashing  the  indictment  which  the  accused 
had  given  bail  to  appear  and  answer,  upon  the  motion  of  the 
prosecuting  officer  and  in  the  presence  of  the  accused,  while 
there  to  answer,  was  a  discharge  of  the  obligation,  released 
the  surety  and  authorized  the  prisoner's  departure  from  court 
without  any  special  permission  or  order  therefrom. 

The  judgment  should  be  reversed,  and  a  new  trial  granted ; 
costs  to  abide  the  event. 

BosEKBANS,  J.  and  Potteb,  J.  concurred. 

BocEES,  J.  dissented. 

Judgment  reversed. 

[Wabbbh  Gbvbbal  Tbbm,  July  10, 1860.    Ro$ehrcmi^  Fotttr,  Bock$i  and 
James,  Justices.] 


438  OASES  IK  THE  SUPREME  OOUBT. 


Wbight  v8,  Paige. 

m 

Words  charging  one  with  keeping  a  whore  honse  are  actionable,  per  se.  They 
impute  a  crime  in  vol  Ting  moral  turpi  tnde,  and  which  crime  is  also  an  in- 
dictable offense. 

The  charge  of  keeping  a  whore  house  is  synonymous  with  a  charge  of  keep- 
ing a  bawdy  house,  or  house  of  ill  fame ;  it  being  a  charge  of  keeping  a 
house  for  common  prostitution. 

In  an  action  for  slander,  the  words  are  to  be  construed  according  to  their  com- 
mon acceptation ;  and  it  is  not  admissible  to  inquire  of  the  witnesses  how 
they  understood  them. 

After  impeaching  witnesses  are  shown  to  be  acquainted  with  the  general 
moral  character  of  the  person  whose  credit  is  assailed,  and  they  declare  it 
bad,  the  question  of  credit  is  for  the  jury,  under  proper  comments  from  the 
court,  without  any  inquiry  of  th?  discrediting  witnesses  as  to  whether  they 
would  believe  him  under  oath. 

In  such  cases  the  Jury  ought  not  to  be  precluded  from  drawing  the  fair  and 
reasonable  inferences  from  the  evidence. 

THIS  was  an  appeal  from  a  judgment  entered  at  a  special 
term,  after  a  trial  by  a  jury,  at  the  circuit.  The  action 
was  for  slander.  The  words  set  out  in  the  complaint  were 
the  following : 

"Ah  1  you  (meaning  plaintiff)  damned  scoundrel,  I  (mean- 
ing defendant)  will  see  the  end  of  you  yet.  There  is  nothing 
of  you ;  you  have  nothing  but  whores  about  you ;  you  (mean- 
ing plaintiff)  keep  a  whore  house ;  you  have  brought  up  two 
girls  whores ;  now  you  have  another  you  are  bringing  up  the 
same  way.  Go  home  and  take  care  of  your  whores."  He,  the 
said  defendant,  thereby  then  and  there  imputing  and  intending 
charging,  and  intending  to  charge,  falsely  and  maliciously, 
that  the  plaintiff  had  been  and  was  guilty  of  the  odious 
crime,  offense  and  misdemeanor  of  keeping  a  bawdy  house, 

&c.     The  plaintiff  recovered  a  verdict  for  $400  damages. 

• 

Isaac  W.  Tfiompson,  for  the  appellant. 

0.  F.  DaviSj  for  the  respondent. 

By  the  Courts  Bockbs,  J.  Appeal  from  a  judgment.  The 
action  is  for  slander.     The  words  charged^  among  other  Qp- 
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probrions  epithets,  were  that  the  plaintiff  kept  a  whore  house. 
No  special  damage  is  alleged,  nor  does  it  appear  that  any 
was  proved  or  attempted  to  be  proved.  The  plaintiff  proved 
the  uttering  of  the  words  by  the  defendant,  and  had  a  ver- 
dict in  his  favor 

It  is  urged  that  the  words  are  not  actionable,  jper  se.  In 
Martin  v.  Stillwelly  (13  John.  275,)  the  words  were,  "  Mrs. 
Martin  kept  a  bawdy  house.''  Held  actionable.  This  case 
is  referred  to  and  approved  in  Young  v.  Miller^  (3  Hill^  21,) 
where  Judge  Bronson  remarks  that  such  a  house  is  a  com- 
mon nuisance,  and  the  person  keeping  it  may  be  punished  by 
indictment ;  and  after  citing  some  other  cases,  he  adds :  ^'In 
all  these  cases  the  court  proceed  on  the  ground  that  the 
words  impute  a  crime  involving  moral  turpitude,  and  for 
which  the  offender  may  be  proceeded  against  by  indictment." 

Words,  to  be  actionable  per  «e,  must  impute  a  crime  in- 
volving moral  turpitude  punishable  by  indictment.  It  is 
not  enough  that  they  impute  immorality — moral  dereliction 
merely — but  the  offense  charged  must  be  also  indictable. 
At  one  time  it  was  supposed  that  the  charge  should  be  such 
as,  if  true,  would  subject  the  party  charged  to  an  infamous 
punishment;  and  it  was  so  urged  in  Widrig  v.  Oyer^  (13 
John,  124.)  But  the  court  declined  to  so  hold.  And  in 
Martin  v.  Stillwell^  (supra,)  it  was  laid  down  that  if  the 
words  imputed  moral  turpitude,  and  charged  an  indictable 
offense,  they  were  actionable,  although  the  offense  charged 
could  not  be  punished  by  an  infamous  punishment.  So  in 
Alexander  v.  Alexander  (9  Wend,  141)  it  was  held  sufficient 
if  the  words  charged  would,  if  true,  subject  the  party  to 
criminal  punishment  of  any  description.  The  case  is  cited, 
and  the  rule  was  approved  and  adopted  in  Young  v.  Miller, 

The  offense  charged  in  Young  v.  Miller  was  but  a  misde- 
meanor, not  a  felony ;  but  the  words  imputed  a  crime  involv- 
ing moral  turpitude,  and  for  which  the  offender  might  be 
proceeded  against  by  indictment.  The  words  were  held  ac- 
tionable.   In  Bush  V.  Prosaer^  (13  Barb.  221,)  a  recovery 
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wad  allowed  in  slander  for  charging  the  plaintiff  with  keep- 
a  bawdy  house,  or  house  of  ill  fame. 

In  this  case  the  words  charged  are,  that  the  plaintiff  kept 
a  whore  house ;  and  the  complaint  contains  an  innuendo  alleg- 
ing that  the  defendant  by  such  charge  falsely  and  maliciously 
imputed  to  the  plaintiff  the  crime  and  offense  of  keeping  a 
bawdy  house.  The  court  was  requested  to  charge,  and  did 
charge,  the  jury  that  in  order  to  sustain  the  action  they  must 
find  that  the  defendant  intended,  by  the  words  counted  on 
and  proved,  to  charge  the  plaintiff  with  what  was  equivalent 
to  keeping  a  bawdy  house  for  public  prostitution.  This  cer- 
tainly was  going  quite  as  far  as  the  defendant  had  any  right 
to  ask.  The  charge  of  keeping  a  whore  house  is  synony- 
mous with  a  charge  of  keeping  a  bawdy  house,  or  house  of 
ill  fame. 

The  words  are  to  be  taken  in  their  natural  meaning,  and 
according  to  common  acceptation ;  in  other  words,  according 
to  their  plain  and  natural  import,  {Carroll  v.  Whiter  33 
Bwrh.  615,  and  cases  there  cited.)  By  common  acceptation, 
to  keep  a  whore  house  is  to  keep  a  bawdy  house,  or  house 
of  ill  fame.  Indeed,  to  charge  the  former  is  equaUy  oppro- 
brious and  more  directly  and  unquestionably  significant,  if 
possible,  than  to  charge  the  latter.  It  is  a  coarser  expression, 
conveying  the  same  idea.  It  is  most  clearly  a  charge  of 
keeping  a  house  for  common  prostitution ;  which  is  the  pre- 
cise definition  of  a  bawdy  house.  It  is  needless  to  say  that 
rach  charge  imputes  a  crime  involving  moral  turpitude.  This 
crime  is  also  an  indictable  offense. 

A  bawdy  bouse  is  a  common  nuisance,  and  the  person 
keeping  it  may  be  punishable  by  indictment.  {The  People 
V.  Jacksofiy  3  DeniOy  101.  The  People  v.  JErwiny  4  id.  129. 
Young  V.  Miller y  3  Hilly  21.)  By  the  statute  the  offense 
is  punishable  with  imprisonment  at  hard  labor,  and  on  bread 
and  water.  (1  B.  S.  638,  §§  1,  2, 10.)  It  is  therefore  clear, 
on  principle  and  authority,  that  the  words  charged  in  the 
Oomplaint,  and  for  which  a  recovery  was  allowed,  were  action- 
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able.  The  objection  that  the  complaint  did  not  contain  a 
cause  of  action,  and  the  exception  to  the  refusal  of  the  judge 
to  charge  the  jury  that  the  plaintiff  had  not  charged  or 
proved  a  cause  of  action,  were  not,  nor  was  either,  well  taken. 

The  defendant  requested  the  court  to  charge  the  jury,  that 
inasmuch  as  the  witnesses  had  not  sworn  that  they  under- 
stood the  defendant  to  mean  by  the  words  spoken,  that  the 
plaintiff  kept  a  bawdy  house  for  public  prostitution,  the 
plaintiff  had  failed  to  show  actionable  words.  The  court 
properly  refused  so  to  charge.  As  has  been  said,  the  words 
were  to  be  construed  according  to  their  common  acceptation. 
It  was  for  the  witness  to  state  them  and  the  circumstances 
under  which  they  were  uttered,  and  their  import  was  for  the 
court  and  jury.  It  is  not  admissible,  on  the  trial  of  an  ac- 
tion of  slander,  to  inquire  of  the  witnesses  how  they  under- 
stood the  charge.  (Oibaon  v.  Williams^  4  Wend.  320.  Van 
Vechten  v.  HopkinSy  5  John.  211.)  The  court  decided  cor- 
rectly in  refiising  to  charge  as  requested. 

It  seems  that  an  attempt  was  made  to  impeach  a  witness 
produced  by  the  defendant,  by  whom  he  sought  to  prove  a 
justification  of  the  slander.  In  fact  no  justification  of  the 
slander  whatever  was  shown  by  her,  and  the  evidence  was 
entirely  immaterial  on  that  issue.  But  it  was  not  objected 
to,  and  if  credible  bears,  perhaps,  on  the  plaintiff's  charac- 
ter, and  in  that  way  was  of  some  importance  on  the  question 
of  damages.  I  will  therefore  examine  the  exceptions  inter- 
posed to  the  ruling  of  the  judge,  on  that  branch  of  the  case, 
without  deciding  however  that  the  evidence  was  admissible, 
had  it  been  objected  to. 

On  the  question  of  impeachment,  evidence  was  given 
showing  that  the  general  moral  character  of  the  witness 
was  bad,  and  that  her  general  character  for  honesty  and 
integrity  was  bad ;  also  that  she  was  reputed  to  be  unchaste 
and  to  possess  a  disposition  to  steal ;  and  that  she  kept  a 
place  for  the  sale  of  liquors,  which  was  the  resort  of  vile 
characters.    The  witnesses  were  not  asked  whether  they  would 


442        OASES  IN  THE  SUPREME  COUBT. 

Wright  V.  Paige. 

believe  her  under  oath.  No  evidence  was  offered  to  sustain 
the  witness,  nor  was  any  objection  taken  to  the  sufficiency 
or  completeness  of  the  impeaching  testimony,  until  the  sum- 
ming up  by  the  counsel  to  the  jury,  when  it  was  insisted  that 
the  impeachment  was  ineffectual,  inasmuch  as  no  one  had 
sworn  that  he  would  not  believe  the  witness  under  oath.  The 
court  charged  the  jury  that  they  would  take  into  considera- 
tion the  manner  of  the  witness  when  testifying,  the  nature 
of  her  evidence,  whether  or  not  consistent,  and  also  the  evi- 
dence of  the  witness  called  to  impeach  her  general  moral 
character,  and  determine  whether  they  would  believe  her 
statement ;  and  that  it  was  not  necessary,  under  the  circum- 
stances of  the  case,  in  order  to  impeach  her,  that  the  witnesses 
who  testified  to  her  general  moral  character,  should  have 
been  asked  whether  they  would  believe  her  under  oath.  To 
the  latter  clause  of  this  charge  the  defendant's  counsel  ex- 
cepted, and  requested  the  court  to  charge,  that  inasmuch  as 
it  had  not  been  proved  that  the  witness,  by  whom  her  char- 
acter was  shown  to  be  bad,  would  not  believe  her  under 
oath,  she  was  not  impeached,  and  that  the  impeaching  tes- 
timony in  that  behalf  was  of  n6  force.  The  court  declined  so 
to  charge.  The  learned  judge  was  manifestly  right,  both  in 
his  charge  and  refusal. 

As  to  the  charge,  it  was  not  necessary,  under  the  circum- 
stances  of  the  caaej  to  ask  the  impeaching  witnesses  whether 
they  would  believe  her  under  oath,  if  indeed  it  be  necessary 
under  any  circumstances,  for  the  purpose  of  a  successful  im- 
peachment. The  attention  of  the  jury  was  called  to  the  con- 
duct of  the  witness  while  under  examination,  her  manner  of 
giving  evidence,  its  probability  or  consistency,  from  which  we 
are  to  infer  that  these  were  proper  subjects  of  remark ;  espe- 
ciaUy  must  we  so  infer,  as  there  was  no  exception  to  this  part 
of  the  charge.  If  her  conduct  and  manner  of  testifying 
were  insincere  or  reckless,  and  her  statements  improbable  and 
contradictory,  this  would  be  enough  to  authorize  the  jury  to 
discredit  her.     Circumstances  attending  the  examination  of 
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a  witness  may^  without  countervailing  proof,  become  so  over- 
whelming as  utterly  to  destroy  his  evidence. 

It  was  not  necessary^  therefore^  to  the  impeachment  of  this 
witness,  that  another  should  swear  that  he  would  not  believe 
her  under  oath ;  nor  was  it  any  the  more  necessary,  for  the 
reason  that  several  witnesses  had  also  sworn  that  she  was  of 
notoriously  bad  moral  character. 

As  regards  the  request  to  charge,  that  the  witness  was  not 
impeached  because  it  was  not  proved  that  the  persons  by 
whom  her  moral  character  was  shown  to  be  bad  would  not 
believe  her  imder  oath,  it  is  sufficient  to  say  that  she  stood 
impeached,  perhaps,  by  other  evidence  than  that  given  by 
these  witnesses.  At  any  rate,  there  was  other  evidence 
tending  to  her  impeachment,  and  hence  it  would  have  been 
improper  to  charge  as  requested.  As  part  of  the  same  propo-^ 
sition,  the  judge  was  requested  also  to  charge  that  the  im- 
peaching testimony  in  that  behalf  had  no  force.  The  request 
must  stand  or  fall  as  an  entirety,  and  if  any  part  of  it  was 
improper  the  judge  was  right  in  rejecting  it<  A  proposition 
on  which  a  judge  is  asked  to  charge  must  be  good  in  all  its 
parts,  both  as  to  the  law  and  facts,  or  he  may  refuse  to  give 
the  instruction  asked  for ;  and  he  may  do  so  without  qualifi- 
cation. {Doughty  v.  HopCy  3  Denio,  594;  same  case  on 
appecUy  1  Comet,  79.  Zabriskie  v.  Smithy  13  N*  T.  Rep. 
322.  Cronk  v.  Canfiddy  31  Barb,  171.  Haggart  v.  Mor- 
gan,  5  N.  T.  Rep.  422.  Magee  v.  BadgeVy  30  Barb.  246. 
Jonea  v.  Oagoody  6  N.  Y.  Rep,  233.  Van  Kirk  v.  WildSy 
11  Barb.  520.)  In  this  view,  therefore,  the  learned  judge 
very  properly  declined  to  charge  as  requested. 

But  suppose  the  impeachment  to  rest  solely  on  the  evi- 
dence of  those  persons  by  whom  the  moral  character  of  the 
witnesses  was  proved  to  be  reputedly  bad,  was  the  impeach- 
ing testimony  "of  no  force"  without  showing  further,  by 
those  persons,  that  they  would  not  believe  the  witness  under 
oath  ?  On  the  question  of  general  impeachment,  the  credi- 
bility of  a  witness  is  to  bo  determined  from  general  character. 
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Affcer  one  has  so  conducted  in  commnpity  that  he  has  earned 
the  reputation  of  being  a  person  of  notoriously  bad  charac- 
ter, he  is  open  to  discredit  in  a  court  of  justice.  This  is  the 
common  sentiment  of  mankind.  But  the  point  here  is  as  to 
the  kind  and  extent  of  proof  necessary  to  the  submission  of 
the  question  to  the  jury,  in  case  of  an  attempted  general  im- 
peachment. The  mode  of  establishing  a  general  impeach- 
ment of  a  witness  is  by  an  examination  into  his  character — 
his  moral  standing  in  community.  The  inquiries  should  be 
made  of  his  neighbors,  or  those  acquainted  with  his  reputa- 
tion and  standing.  An  inquiry,  however,  is  not  allowed  as 
to  any  particular  offense,  species  or  class  of  crimes  or  immo- 
ralities. As  was  said  in  Bakeman  v.  Rose,  (18  Wend,  146,) 
you  cannot  inquire  whether  the  witness  has  the  general  repu- 
tation of  being  a  thief,  prostitute,  murderer,  forger,  adulterer, 
gambler,  swindler,  or  the  like ;  although  each  and  every  of 
such  offenses,  to  a  greater  or  less  degree,  impairs  the  moral 
character  of  the  witness,  and  tends  to  impeach  his  or  her 
veracity.  But  the  inquiry  must  be  general  in  its  scope  and 
tendency.  What  should  be  the  question  in  such  case,  both 
as  regards  substance  and  form',  has  often  been  matter  of  grave 
discussion.  In  PhUlipa  on  Evidence^  (see  text,)  the  rule  is 
stated  thus :  The  regular  mode  of  examining  into  the  gene- 
ral character  of  a  witness  is  by  inquiring  of  the  witnesses, 
who  are  called  to  impeach  it,  whether  they  have  the  means 
of  knowing  his  general  character,  and  whether  with  such 
knowledge  they  would  believe  him  on  his  oath.  In  Cowen 
and  Hill's  Notes  we  find  it  said,  that  in  general  the  proper 
question  is  whether  the  discrediting  witness  knows  the  gene- 
ral cheu*acter  of  the  witness  sought  to  be  impeached,  in  re- 
spect to  truth,  among  his  neighbors ;  and  what  that  charac- 
ter is — whether  good  or  bad.  Greenleaf  lays  down  the  rule 
thus:  The  regular  mode  of  examining  into  general  repu- 
tation is  to  inquire  of  the  witness  whether  he  knows  the 
general  reputation  of  the  person  in  question  among  his  neigh- 
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bors^  and  what  that  reputation  is.  Swtfty  in  his  treatise, 
remarks :  The  only  proper  question  is  whether  he  knows  the 
general  reputation  of  the  witness  in  point  of  truth,  among 
his  neighbors,  and  whether  it  is  good  or  bad.  Starkie  says : 
The  only  proper  question  is  whether  he  would  believe  him 
under  oath.  It  has  been  held  that  the  question  may  be  asked, 
what  is  the  general  character  of  the  witness  in  the  neighbor- 
hood where  he  resides,  as  a  man  of  truth ;  and  what  is  his 
general  character  for  truth  and  veracity ;  also  what  his  gen- 
eral moral  character  is.  On  looking  into  the  books,  it  will  be 
found  that  the  courts  have,  first  and  last,  given  sanction 
to  questions  in  each  and  every  of  the  forms  above  stated  or 
su^ested.  Not  that  either  or  all  of  them  were  the  only 
ones  which  might  be  put,  but  that  such  questions  were  proper 
both  in  form  and  substance  to  be  asked  of  the  discrediting 
witnesses.  It  is  well  settled,  too,  by  numerous  decisions, 
that  in  addition  to  any  or  all  of  these  questions,  the  witness 
may  be  asked  whether  he  would  believe  the  person,  whose 
credibility  is  attacked,  on  oath.  Oreenleafj  after  stating  the 
proper  mode  of  examination  to  be  to  inquire  of  the  witness 
whether  he  knows  the  general  reputation  of  the  person  in 
question  among  his  neighbors;  and  what  that  reputation 
is,  says  that  in  the  English  courts  the  course  is  further  to 
inquire  whether,  firom  such  knowledge,  the  witness  would 
believe  that  person  upon  his  oath.  But  he  adds,  *^in  the 
American  courts  the  same  course  has  not  beenpursued,  but  its 
propriety  has  of  late  been  questioned,  and  perhaps  the  weight 
of  authority  is  now  against  permitting  the  witness  to  tes- 
tify as  to  his  own  opinion.''  It  is  admissible,  however,  in 
this  state,  as  in  England,  to  superadd  to  other  questions,  the 
inquiry  whether  the.  witness,  from  his  knowledge  of  the  gen- 
eral character  of  the  person,  would  believe  him  under  oath. 
But,  as  was  remarked  by  the  counsel  in  this  case,  the  great 
struggle  has  been  to  induce  the  courts  to  allow  this  question 
to  be  put.    It  is  now  held  admissible,  but  is  not^  as  I  am 
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aware^  absolutely  essential  to  a  successful  impeachment.  The 
decision  in  Gilbert  v.  Sheldon^  (13  Barb,  623,)  does  not  reach 
this  case,  although  I  think  the  argument  of  the  learned 
judge  who  delivered  the  opinion  of  the  court  may  cover  it 
There  the  question  put  went  merely  to  general  character,  not 
to  general  moral  character ;  and  this  distinction  was  marked 
and  commented  on  by  the  learned  judge.  If  the  decision  in 
that  case  is  to  the  extent  that  there  cannot  be  an  effectual 
impeachment  of  a  person,  without  proving  by  the  discredit- 
ing  witnesses  that  they  would  not  beUeve  him  under  oath,  I 
am  unwilling  to  follow  it 

If  a  person  is  shown  to  be  of  notoriously  bad  moral  char- 
acter, he  is  certainly  a  most  unreUable  witness,  and  in  my 
judgLient  it  then  becomes  a  proper  matter  for  the  jury  to 
determine  whether  they  will  credit  his  statement,  without 
the  further  testimony  from  the  discrediting  witnesses  that 
they  would  not  believe  him  under  oath.  If  they  should  so 
state,  it  would  add  very  little  force,  if  any,  to  the  other  evi- 
dence. In  the  case  at  bar,  a  female  witness  is  shown  to  be 
of  bad  moral  character— reputed  to  be  dishonest,  unchaste, 
wanting  integrity,  untruthful,  thievish,  and  a  keeper  of  a  re- 
sort for  vile  characters ;  and  the  court  is  asked  to  charge  the 
jury  that  she  stands  before  them,  as  regards  the  question  of 
general  impeachment,  a  perfectly  fair  witness— in  the  exact 
language  of  the  request,  ^Hhat  the  impeaching  testimony  in 
that  behalf  was  of  no  force,"  and  for  the  reason  simply  that 
the  witnesses  were  not  asked  whether  they  would  believe  her 
under  oath.  The  proposition  is  contrary  to  the  dictates  of 
reason  and  propriety— simply  absurd. 

After  impeaching  witnesses  are  shown  to  be  acquinted  with 
the  general  moral  character  of  the  person  whose  credit  is 
assailed,  and  they  declare  it  bad,  the  question  of  credit  is 
then,  in  my  judgment,  for  the  jury,  under  proper  comments 
from  the  court,  without  any  inquiry  of  the  discrediting  wit- 
nesses as  to  whether  they  would  believe  hin^  under  oath. 
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In  such  cases  the  jury  ought  not  to  be  precluded  from 
drawing  the  fair  and  reasonable  inferences  from  the  evidence. 

I  am  satisfied  that  the  record  in  this  case  is  free  from  error, 
and  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

[Glintoh  Gbnbbaji  Tbbm,  May  6,  1862.    Rosekrang,  Potter^  Bockes  and 
Ja/meij  Juatices.] 


Bat  and  others  vs,  GIage. 

Laws  are  not  nnconstitntional  for  the  reason  that  they  are  retrospectlre. 
Retrospective  laws  which  do  not  impair  the  obligation  of  contracts,  or  aflfect 
rested  rights,  or  partake  of  the  character  of  ex  posi  facto  laws,  are  not  pro- 
hibited by  the  constitution. 
The  act  of  April  18, 1861,  {La/ws  0/I86I,  ch,  231,  p.  688,)  amending  the  re- 
vised statutes  in  regard  to  Judgments  in  actions  of  ejectment,  does  not  act 
retrospectively,  so  as  to  apply  to  Judgments  rendered  prior  to  its  passage. 

THIS  is  an  appeal  from  an  order  made  at  a  special  term, 
denying  a  motion  for  a  new  trial  under  the  revised  stat- 
utes, in  an  action  of  ejectment.  The  cause  was  referred  to  a 
referee  and  decided  upon  the  merits,  and  judgment  entered 
against  the  plaintifis  upon  the  report  of  the  referee.  The 
only  question  presented  by  this  appeal  is  whether  a  new  trial 
in  ejectment  can  be  granted  where  a  judgment  has  been  ren- 
dered on  the  merits  upon  the  report  of  a  referee.  The  plain- 
tiffs claimed  that  they  were  entitled  to  have  the  judgment 
vacated  and  a  new  trial  granted  ;  and  the  defendant  insisted, 
not  only,  that  the  plaintiffs  were  not  entitled  to  an  order  va- 
cating the  judgment,  but  that  the  court  nas  no  power  to  va- 
cate it  and  grant  a  new  trial. 
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Cflarh  B.  Cochrane^  for  the  appellants. 
John  Stewart  J  for  the  respondent. 

By  the  Gourty  Bockes,  J.  Prior  to  the  act  of  1861,  a 
party  against  whom  a  judgment  had  been  rendered  in  eject- 
ment, "  upon  a  verdict,"  was  entitled  to  a  new  trial  under 
the  statute  as  a  matter  of  right,  on  payment  of  all  costs  and 
damages  recovered  thereby.  (3  B.  8.  596, 5ih  ed.  §§  36,  37.) 
But  this  right  to  a  new  trial  under  the  statute  was  limited 
to  those  cases  where  the  judgment  was  '^  rendered  upon  a 
verdict."  It  was  so  held  in  Christie  v.  Bloomingdale,  (18 
How.  12 ;)  also  in  Lang  v.  Bophe^  (1  Duer^  701.)  These 
cases  are  cited  with  approval  in  Chautauque  Co.  Bank  v. 
White,  (23  N.  Y.  Bep.  347.)  It  is  plain  that  this  limitation 
was  intended  by  the  legislature,  in  order  to  afford  to  a  party 
relief  against  the  accidents  and  misfortunes  to  which  jury 
trials  are  peculiarly  liable,  and  which  often  could  not  be  rem- 
edied in  any  other  way  than  by  a  statute  giving  a  new  trial 
as  a  matter  of'  right.  It  was,  too,  a  statutory  boon,  hence 
not  to  be  extended  by  construction  beyond  the  strict  letter 
of  the  law ;  especially  when  it  is  clear  that  a  strict  construe* 
tion  comports  with  its  obvious  purpose  and  intent.  But  an 
amendment  was  adopted  April  13,  1861,  (Laws,  ch.  221, 
p.  538,)  striking  from  the  statute  the  words  "  rendered  upon 
a  verdict ;"  thus  discharging  the  limitation  which  those  words 
had  imposed.  This  amendment  had  taken  effect  when  the 
application  for  a  new  trial  herein  was  made,  but  the  judg- 
ment was  entered  in  May  preceding  its  passage.  The  ques- 
tion is,  therefore,  whether  the  amendment  will  be  construed 
to  have  application  to  judgments  rendered  prior  to  its  passage. 

It  is  a  general  rule  that  laws  must  be  prospective,  and 
cannot  have  a  retroactive  effect :  and  this  rule  should  be 
strictly  adhered  to  in  the  construction  of  statutes,  unless  it 
be  made  clearly  to  appear,  from  the  statute  itself  or  from  the 
statute  considered  in  connection  with  the  subject  matter  to 
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which  it  relates,  that  the  l^islatare  intended  it  to  operate 
retrospectively.  Whether  a  law  is  prospective  or  retrospect- 
ive is  a  question  of  construction,  in  the  absence  of  any  express 
declaration  in  the  act  by  which  it  is  determined.  There  are, 
however,  two  classes  of  retrospective  laws  prohibited  by  the 
federal  constitution,  which  declares  that  no  state  shall  pasfl 
any  ex  post  facto  law,  or  law  impairing  the  obligation  of  con- 
tracts. The  clause  relating  to  ex  post  facto  laws  is  held  to 
apply  only  to  legidative  action  in  regard  to  crimes  and  penal 
enactments.  But  laws  are  not  unconstitutional  simply  for 
the  reason  that  they  are  retrospective.  Betrospective  laws 
which  do  not  impair  the  obligation  of  contracts  or  affect  vested 
rights,  or  partake  of  the  character  of  ex  poet  facto  laws,  are 
not  forbidden  by  the  constitution.  So  Judge  Story  says, 
there  are  many  laws  of  a  retrospective  character,  which  may 
yet  be  constitutionally  passed  by  the  state  legislature,  how- 
ever unjust,  oppressive  or  impolitic  they  may  be.  The  amend- 
ment under  consideration,  even  if  it  be  retroactive  in  its 
effect,  is  most  clearly  not  within  the  prohibition  imposed  by 
the  federal  constitution.  The  legislature  of  Connectiout  pass- 
ed a  resolve  setting  aside  a  decree  of  a  court  of  probate  dis- 
proving a  wiU,  and  granted  a  new  hearing.  It  was  held  that 
the  resolve  was  not  prohibited  by  the  federal  constitution,  and 
was  valid.  (Colder  v.  Belly  3  DallaSy  386.)  But  see  re- 
marks of  Jewett/  J.  on  this  case  in  Burch  v.  Newbury,  (10 
N.  T.  Bep.  374,  394,  5.)  In  Maine  it  was  held  that  the  aot 
granting  writs  of  review  on  judgments  against  certificated 
bankrupts  was  not  in  violation  of  the  federal  constitution, 
and  was  a  valid  law.  (Colby  v.  JDenniSj  36  Maine  Bepr  9.) 
But  I  am  pursuaded  that  the  amendment  is  not  retrospective 
by  its  terms  or  by  fair  construction.  To  give  it  that  effect, 
either  the  statute  should  so  declare,  or  such  should  be  the 
undoubted  or  necessary  inference.  Considerations  of  propri- 
ety as  to  the  right  of  reviewing  judgments  are  not  sufficient 
to  raise  the  presumption  that  the  law  was  intended  to  aot 
Vol.  XXXVI.  29 
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upon  judgmentB  previously  recovered.  So  it  was  held  that 
the  statute  which  authorized  a  writ  of  error  in  hehalf  of  the 
people,  to  review  a  judgment  rendered  in  favor  of  a  defend- 
ant, did  not  authorize  such  writ  to  review  a  judgment  ren- 
dered prior  to  its  passage.  {The  People  v.  Carnal,  2  Selden, 
463.)  To  the  same  effect  was  the  decision  in  Watkins  v. 
Eaight,  (18  John.  139.)  See  also  Hughes  v.  Lumley,  (82 
Eng.  Com.  Law  Rep.  358  ;)  Vansittart  v.  Taylor,  {Id.  910.) 
The  amendatory  act  under  consideration  declares  that  section 
36  is  hereby  amended  so  as  to  read  as  follows  :  then  follows 
the  section  as  in  the  revised  statutes,  except  that  the  words 
"  rendered  upon  a  verdict* '  are  omitted.  There  are  no  words 
inserted  declaring  that  it  should  act  retrospectively ;  nor  does 
the  statute  as  amended  necessarily  raise  a  presumption  that 
it  should  so  operate.  The  case  of  Ely  v.  Holton  (15  N.  T. 
Rep.  595)  seems  entirely  conclusive  of  the  question.  In  this 
case  section  11  of  the  code  was  declared  to  be  amended  so  as 
to  read  as  follows :  after  which  follows  the  section  as 
amended.  It  was  contended  that  the  amended  section  should 
be  considered  as  though  it  had  been  originally  enacted  in  the 
same  language  contained  in  the  amendment.  But  the  court 
held  that  such  was  not  the  true  construction,  and  Judge  De- 
nio  remarked,  ^^  we  consider  the  amendment  as  only  equiva- 
lent to  an  independent  statute. '^  And  in  another  part  of  the 
opinion  he  added,  '^  The  rights  of  the  parties  had  been  defi- 
nitely settled  according  to  the  law  as  it  existed  at  the  time 
the  supreme  court  pronounced  its  judgment.  The  case  had 
been  detenqined  by  the  court  of  last  resort  in  such  cases,  ac- 
cording to  the  arrangement  of  the  laws  then  in  force.  Then 
the  legislature  intervenes,  by  declaring  that  judgments  in  that 
class  of  cases  are  subject  to  another  review.  But  they  are 
not  to  be  undei-stood  by  this  to  refer  to  cases  where  the  liti- 
gation had  been  ended,  but  to  actions  thereafter  to  be  prose- 
cuted, and  such  as  were  then  pending  and  undetermined." 
So  it  was  decided  without  dissent,  so  far  as  appears  from  the 
reported  case,  that  the  act  as  amended  became  law  only  at 


CUNTON-MAY,  1862.  461 


Bay  V.  Qftge. 


and  subsequent  to  the  passage  of  the  amendment,  and  was  to 
be  construed  prospectively. 

The  order  of  the  special  term  should  be  affirmed,  with  ten 
dollars  costs. 

There  is  a  question  suggested  by  this  examination,  which 
it  is  unnecessary  here  to  discuss,  inasmuch  as  we  have  arrived 
at  the  conclusion  that  the  amended  act  does  not  operate  re- 
trospectively. Suppose  the  act  had  expressly  declared  that 
it  should  apply,  as  well  to  judgments  theretofore  recovered  as 
to  those  thereafter  to  be  rendered,  would  it  not  have  been 
in  contravention  of  the  constitution  of  this  state  and  void  ? 
Would  not  its  effect  have  been  to  impair  vested  rights  ?  In 
that  event — to  adopt  the  language  of  Jewett,  J.  in  Bwrch  v. 
Newbury,  (10  N.  T.  Sep.  396) — the  act  would  create  the 
means  by  which  to  open  the  judgment  for  reconsideration 
and  adjudication  upon  the  merits  in  controversy  in  the  suit. 
This  in  effect  would  be  to  annul  a  complete  and  perfect  right 
See  also  remarks  of  Denio,  J.  above  quoted.  (15  N.  T.  Rep. 
on  page  600 ;  also  Dash  v.  V(m  Kleeck,  (7  John.  489,  493^ 
5Q0 ;)  also  Wood  v.  Oaklet/y  (11  Podge,  400 ;)  also  Denny 
V.  Mattoon,  (2  Allen  [Mass.]  361,)  and  note  to  Van  Rensse- 
laer Y.  Smith,  {27  Barb.  154,  (c).) 

Order  affirmed. 

[Clikton  Obnbbaji  Trrx,  May  6,  1862.  Ronkrant,  Pettier,  Boekn  and 
Jamu$,  Justices.] 
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One  who  laavea  his  hone  At  an  inn,  without  receiHng  or  asking  accommoda- 
tion or  entertainment  there,  for  himself,  but  to  the  knowledge  of  the  inn- 
keeper is  provided  for  and  lodged  at  the  house  of  another,  does  not  become 
the  guest  of  the  innkeeper. 

In  such  a  case,  the  innkeeper  is  not  bound  to  receive  the  hone.  If  he  does,  he 
is  not  under  the  extraordinary  liability  which  attaches  to  his  calling  or 
aTocation,  but  his  responsibility  is  that  only  of  an  ordinary  bailee  to  whom 
the  custody  of  property  is  intrusted  for  hire. 

As  such  he  is  bound  only  to  ordinary  care-— to  reasonable  diligence  and  good 
ikith,  in  the  presenration  of  the  property.  He  can  only  be  made  respona- 
ible  for  negligence. 

The  relation  of  Innkeeper  and  guest  must  exist,  in  all  cases,  or  the  liability  of 
the  former,  as  such,  does  not  attach. 

The  accepting  and  keeping  of  the  goods  of  a  guest  is  accessory  to  the  contract 
implied  by  law. 

APPEAL  from  a  judgment  entered  at  a  special  term,  after 
a  trial  at  the  circuit  Tiie  action  was  brought  by  the 
plaintiff,  as  assignee  of  the  owner,  to  recover  the  value 
of  a  horse,  harness  and  robes,  which  were  destroyed  by  fire 
in  the  barn  connected  with  the  defendant's  inn.  The  action 
was  tried  at  the  Washington  county  circuit,  in  May,  1851, 
when  the  plaintiff  was  nonsuited.  The  facts  appearing  in 
evidence  are  set  forth,  in  sufficient  detail,  in  the  opinions 
below. 

J.  W.  Thompson,  for  the  appellant. 

J.  Otbaon  and  W.  E.  Brovm,  for  the  defendant. 

BocEES,  J,  This  is  an  appeal  from  a  judgment,  with  a 
case  containing  exceptions.  On  looking  into  the  case  we  find 
that  the  action  was  tried  before  the  court  with  a  jury,  and 
involved  two  questions  of  fact  only ;  all  others  being  admit- 
ted or  undisputed.  One  question  was  whether  the  plaintiff's 
assignor  was  the  guest  of  the  defendant,  who  was  an  inn- 
keeper, at  the  time  of  the  destruction  of  the  property.  The 
other  was,  as  to  the  value  of  the  property  destroyed.    By  the 
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agreement  of  the  parties^  the  former  was  left  to  be  determined 
by  the  conrt^  and  the  jury  found  on  the  question  of  value. 
The  judge  reserved  the  case^  and  finally  ordered  judgment 
for  the  defendant.  He  founds  as  appears  from  his  opinion, 
that  the  plaintiff's  assignor  was  not  the  guest  of  the  defend* 
ant;  but  there  is  no  formal  finding  to  that  effect  on  the 
record,  and  of  course  there  is  no  formal  exception  thereto. 
This  question  having  been  left  to  the  judge,  should  have 
been  found  by  him,  and  formally  stated  on  the  record.  Then 
an  exception  could  have  been  interposed,  under  which  it 
could  be  properly  and  regularly  considered  on  appeal 

As  the  case  is  presented  on  the  record,  this  finding  of  fact 
in  favor  of  the  defendant  is  by  inference  only,  and  the  excep- 
tion to  it  is  by  construction.  In  this  regard  the  case  is  de- 
fective for  the  purposes  of  a  review  on  this  question.  The 
objection,  however,  is  not  raised  by  the  counsel.  The  case 
is  put  on  the  merits,  and  we  should  therefore  disregard  any 
technical  irregularity  or  informaUty  in  the  record. 

I  will  therefore  assume  that  the  case  stands  the  same  as 
if  the  judge  had  ordered  a  nonsuit  at  the  circuit,  on  the 
whole  case,  and  directed  a  dismissal  of  the  complaint,  and 
the  defendant  had  duly  excepted  to  such  ruling  and  direction. 

The  learned  judge  held,  as  we  shall  assume,  that  the  £&cts 
proved  showed  that  the  defendant  held  the  property,  at  the 
time  of  its  destruction,  simply  as  a  bailee  for  hire ;  not  as 
the  property  of  a  guest  at  his  inn. 

The  facts  are  these.  In  April,  1860,  the  defendant  was 
an  innkeeper  at  Hartford,  Washington  county.  Aaron  and 
Lyman  Ingalsbee,  father  and  son,  resided  together  in  Kings- 
bury in  the  same  county,  and  were  joint  owners  of  the  prop^ 
erty  destroyed.  On  the  1st  April,  1860,  Lyman  went  to 
church  at  Hartford,  with  a  horse,  wagon,  harness,  robe  and 
whip.  The  defendant's  inn  was  near  the  church.  Ingalsbee 
drove  under  the  defendant's  shed,  &stened  the  horse,  and 
without  giving  any  directions  in  regard  to  it,  and  without 
going  into  the  inn,  went  to  the  house  of  his  mother-iurlaw, 
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a  few  rods  distant,  where  his  wife  was  then  staying.  The 
horse  was  left  there  for  four  or  five  hours  or  more.  Ingalshee 
then  returned,  went  into  the  defendant's  bar-room,  informed 
the  defendant's  servant  that  he  had  a  horse  under  the  shed,  and 
that  he  wanted  it  put  in  the  stable ;  that  he  was  going  to  stay 
all  night.  The  horse  was  then  put  in  the  defendant's  stable 
and  fed,  where  it  remained  untU  the  following  morning,  when 
the  stable  was  destroyed  by  fire  and  the  horse  perished  in  the 
flames ;  all  without  any  fault  of  the  defendant.  Ingalsbee 
did  not  remain  at  the  iim,  nor  did  he  receive  for  himself  any 
entertainment  there,  but  stayed  over  night  at  the  house  of 
his  mother-in-law,  with  his  wife,  to  whom  he  had  been  re- 
cently married.  He  had  been  in  the  habit  of  putting  his 
horse  under  the  defendant's  shed,  on  his  visits  to  his  wife 
before  the  marriage,  but  never  paid  any  thing  for  the  accom- 
modation. 

It  seems  that  he  told  the  defendant's  servant,  when  he 
directed  the  horse  to  be  taken  care  of,  that  he  intended  to 
stay  all  night.  By  fair  implication,  under  the  circumstances, 
it  must  be  assumed  that  he  meant,  and  was  understood  to 
mean,  that  he  intended  to  stay  over  night  at  the  house  of  his 
mother-in-law,  with  his  wife — not  at  the  inn.  The  learned 
judge  at  the  circuit  so  understood  the  evidence,  as  appears 
from  his  opinion ;  and  the  circumstances  of  his  visit,  in  con- 
nection with  his  recent  marriage,  can  leave  no  doubt  of  the 
correctness' of  this  inference. 

The  case,  then,  when  reduced,  is  simply  this :  Ingalsbee 
went  on  a  visit  to  his  wife,  then  stopping  in  a  neighboring 
town,  at  her  mother's  house,  a  few  rods  from  the  defendant's 
inn.  He  went  to  the  inn  and  directed  his  horse  to  be  cared 
for,  with  the  understanding,  however,  (for  I  think  this  is 
fairly,  indeed  necessarUy,  to  be  inferred  from  the  proof,) 
tiiat  he  was  to  remain  and  have  accommodation  and  enter- 
tainment elsewhere,  and  in  fact  had  not  any  entertainment 
whatever  for  himself  at  the  inn. 

Was  he  a  guest  at  the  inn  ? 
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An  innkeeper  is  subject  to  extraordinary  liability,  and  a 
person  claiming  to  enforce  such  liability  must  show  a  case 
dear,  beyond  all  reasonable  doubt.  This  extraordinary  lia- 
bility is  based  on  grounds  of  public  policy,  and  carries  with 
it  a  supposed  equivalent  or  corresponding  right  in  fayor  of 
the  innkeeper,  by  way  of  lien  or  security  on  goods  placed  by 
a  guest  under  his  charge.  He  is  bound  to  receive  travelers, 
and  to  afibrd  to  them  entertainment,  and  to  a  certain  extent 
is  the  insurer  of  the  goods  of  his  guest.  So  it  has  been  said 
that  the  law,  on  account  of  this  duty  and  extraordinary  lia- 
bility, gives  the  innkeeper  a  lien  on  the  goods  of  his  guest 
for  the  satisfaction  of  his  reasonable  charges ;  and  further, 
that  the  lien  and  liability  must  stand  or  fall  together. 

It  has  been  often  held,  too,  that  a  livery  stable  keeper  who 
keeps,  or  the  farmer  who  pastures  the  horses  or  cattle  of 
another,  has  no  lien  for  the  keeping,  without  a  special  agree- 
ment to  that  effect.  And  so  it  is  also  decided  that  where 
horses  were  left  with  an  innkeeper  by  a  neighbor,  for  the 
purpose  of  being  fed  and  kept,  he  had  no  lien,  and  for  the 
reason  that  they  were  not  placed  there  by  or  as  the  property 
of  a  guest.  (Orinnell  v.  Cook,  3  Hilly  485.  Binna  v.  Pigoi, 
9  Gar.  dk  Payne^  208.)  How  does  the  case  at  bar  differ 
from  this  ?  Ingalsbee  was  not  a  traveler.  He  had  arrived 
at  his  destination,  and  had  taken  up  a  temporary  abode — 
had  become  a  sojourner  at  the  house  of  his  mother-in-law. 
He  accepted  entertainment  and  accommodation  there.  If 
the  guest  of  any  one,  he  was  her  guest.  He  did  not  receive, 
nor  did  he  contemplate,  any  favor  at  the  inn,  by  way  of  per- 
sonal entertainment  there.  All  he  desired  or  contracted  for 
was  provender  and  protection  for  his  horse,  while  he  visited 
and  was  entertained  elsewhere.  Suppose  his  mother-in-law 
had  sent  the  horse  to  the  inn,  to  be  kept  and  fed  for  the 
night ;  would  this  have  made  her  a  guest  at  the  inn  ?  Cer- 
tainly not ;  nor  would  it  have  made  Ingalsbee,  to  whom  this 
would  have  been  an  accommodation,  a  guest  there.  It  can 
make  no  difference  that  Ingalsbee  went  himself,  when  his 
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diiaracter  was  known  to  be  that  of  a  visitor  or  gnest  at  a 
neighbor'B  house;  He  was  no  more  a  guest  at  the  inn  than 
if  he  had  sent  his  horse  there  by  a  servant  of  his  mother-in- 
liiWy  to  be  kept  and  fed  for  the  night,  with  no  purpose  or 
intention  of  going  there  himself  for  personal  entertainment 
Judge  Bronson  says,,  that  when  the  owner  has  never  been  at 
the  inn,  and  never  intended  to  go  there  as  a  guest,  it  seems 
little  short  of  downright  absurdity  to  say  that  in  legal  con- 
templation he  is  a  guest.  And  he  adds,  '^if  our  lawgivers 
had  intended  that  the  innkeeper  should  be  answerable,  as 
such,  for  every  thing  he  received  in  charge,  guest  or  no  guest, 
they  would  have  said  so.  They  would  not  have  taken  the 
roundabout  way  of  saying  that  he  must  answer  for  the  goods 
of  the  guest,  and  that  every  one  is  a  guest  who  has  goods  in 
tis  hands.''  So  a  neighbor  who  does  not  have  or  seek  per- 
Isonal  entertainment  at  an  inn,  is  not  a  guest  there,  although 
(he  puts  property  under  the  charge  of  the  innkeeper.  Nor 
win  any  one  become  a  guest  simply  from  such  transaction. 
He  must  also  be  a  traveler,  within  the  meaning  of  the  law,  or 
have  personal  entertainment  or  accommodation  as  such.  The 
accepting  and  keeping  of  the  goods  of  a  guest  is  accessory  to 
the  contract  implied  by  law. 

If  a  traveler  have  no  personal  entertainment  or  accommo- 
dation at  the  inn  except  simply  care  and  food  for  his  horse, 
he  would  doubtless  be  a  guest  there ;  for  he  makes  the  inn 
his  temporary  abode — his  home  for  the  time  being.  In  that 
case  he  is,  with  his  property,  ^^  infra  hospitinm."  Not  so, 
however,  with  the  person  who  has  his  personal  entertain- 
ment— his  abode — and  is  in  the  actual  enjoyment  of  a  home 
elsewhere.  In  such  case  there  is  no  implied  contract  between 
the  parties,  creating  the  relation  of  innkeeper  and  guest,  and 
consequently  no  principal  agreement  to  which  the  keeping 
and  feeding  of  animaiR  can  be  accessory.  If,  therefore,  an 
innkeeper  receive  the  goods  and  chattels  of  another,  not  his 
gaeat,  he  is  not  under  the  extraordinary  liaUIity  which  at- 
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taches  to  his  calling  or  occupation,  bnt  is  responfiible  only  as 
an  ordinary  bailee. 

The  appellant's  counsel  relies  on  Mason  y.  Thompson,  (9 
Pick.  280,)  Yorke  v.  Oreenough,  (2  Ld.  Bay.  860,)  and  Bob- 
inson  v.  Walter ,  (Poph,  Bep,  127.)  It  is  enough  to  say 
that  these  cases  are  considered  in  Qrinnell  v.  Cook,  (3  HiU, 
485,)  and  that  the  doctrine  of  Mason  v.  Thompson,  which 
was  supposed,  but  erroneously,  to  receive  support  from  the 
other  two  cases  cited,  is  distinctly  repudiated.  It  will  be 
found  on  examination  of  Yorke  v.  Gfreenoughy  and  Bobinson 
y.  Walter,  that  the  criticism  upon  them  in  Grinnell  v.  Cook 
is  well  sustained.  The  conclusion  arrived  at  in  the  case  last 
cited  is,  that  Yorke  v.  Greenough  and  Bobinson  v.  Walter 
do  not  afford  a  precedent  for  the  rule  laid  down  in  Mason  v. 
Hiompson,  And  Judge  Bronson,  delivering  the  opinion  of 
the  court  in  Grinnell  v.  Gook,  sums  up  by  saying  that  he 
feels  no  disposition  to  follow  that  case.  But  the  decision  in 
that  case  must  stand  as  good  law  or  the  case  of  the  appellant 
at  bar  must  fall.  The  cases  are  strikingly  similar.  In  Jfo- 
son  V.  Thompson  the  plaintiff's  bailee  stopped  as  a  visitor 
with  a  friend,  and  sent  the  horse,  harness  and  carriage  to  the 
inn.  While  there  the  harness  was  stolen.  The  defendant 
was  held  liable,  and  it  was  laid  down  in  that  case  that  if  a 
person  commits  his  horse  to  an  innkeeper  to  be  fed  he  is  a 
guest,  although  he  do  not  himself  lodge  or  receive  any  refresh- 
ment at  the  inn.  But,  as  has  been  seen,  the  reverse  of  this 
is  the  law  of  this  state.  It  is  said  to  have  been  held  by 
Judge  Nelson,  in  Peet  v.  McGraw,  (26  Wend.  654,)  that  it 
was  not  necessary  to  the  lien  or  liability  of  the  innkeeper  that 
the  owner  should  be  a  guest.  But  Judge  Bronson,  who 
formed  one  of  the  court  which  pronounced  that  decision,  says 
the  case  decides  no  such  thing,  (3  Hill,  488,)  and  that  such 
deduction  was  improperly  made  from  an  expression  of  Mr. 
Justice  Nelson  not  necessary  to  the  decision  of  the  case. 

We  are  not  therefore  at  liberty  to  say,  against  the  author- 
ity of  Grinnell  v.  Cook,  that  a  person  who  puts  his  horse  at 
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an  iim  is  a  guest,  when  he  neither  receives  nor  asks  accom- 
modation or  entertainment  there,  for  himself,  but  to  the 
knowledge  of  the  innkeeper,  is  provided  for  and  lodged  at  the 
house  of  another.  In  such  case  the  innkeeper  is  not  bound 
to  receive  the  horse  ;  and  if  he  does,  his  responsibility  is  that 
only  of  an  ordinary  bailee  to  whom  the  custody  of  property 
is  intrusted  for  hire.  As  such  he  is  bound  only  to  ordinary 
care,  to  reasonable  diligence  and  good  faith  in  the  preserva- 
tion of  the  property.  He  can  only  be  made  responsible  for 
negligence.  In  this  case,  it  is  admitted  that  the  injury  did 
not  occur  from  any  fault  of  the  defendant ;  hence  there  rests 
upon  him  no  liability. 

It  is  argued  that  even  if  Ingalsbee  were  the  guest  of  Wood, 
still  no  liability  attached  to  him  for  the  loss  of  the  property, 
inasmuch  as  it  stands  admitted  that  it  was  destroyed  by  fire 
without  any  fault  or  negligence  on  the  part  of  the  defendant. 
In  other  words,  that  an  innkeeper  may  protect  himself  against 
the  claim  of  his  guest  for  the  loss  of  his  goods  by  fire,  by 
showing  that  the  loss  occurred  without  any  fault  on  his  part. 
We  are  cited  to  Merritt  v.  Claybom  (23  Verm.  Hep.  177) 
in  support  of  this  position.  We  deem  it  unnecessary  to  ex- 
amine this  question  here.  The  case  seems  conclusively 
against  the  plaintiff  on  the  point  above  discussed. 

The  judgment  should  be  affirmed 

FoTTEB,  J.  The  defendant  can  be  made  liable  only  on  the 
ground  that  he  was  an  innkeeper,  and  that  as  such  he  would 
have  had  a  lien  upon  the  horse  and  other  goods  left  with  him, 
for  the  keeping  of  the  horse.  I  think  the  law  is  that  if  the 
defendant  could  have  enforced  a  lien  upon  the  property  on 
his  part  for  the  keeping  of  the  horse,  then  his  liability  to  re- 
spond for  the  loss  of  the  property  clearly  follows.  The  /te», 
and  liahUityj  stand  or  fall  together.  {Orinnell  v.  Cooh^  3 
Hilly  498,  per  Bronaouy  J.) 

The  liability  of  an  innkeeper  to  his  guest^  like  that  of  a 
common  carrier  to  his  employer^  is  not  discharged  by  his 
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showing  that  the  fire  was  owing  to  no  fault  of  his ;  but  to 
an  accident.  (Hyde  v.  The  Navigation  Company ,  (5  Term 
JS.  389.) 

The  only  question,  then,  really  necessary  to  be  discussed  is, 
whether  the  facts  in  this  case  establish  the  relation  of  inn- 
keeper  and  guest,  between  the  defendant  and  Lyman  Ingals- 
bee.  Upon  principle,  I  should  not  hesitate  to  hold  that  the 
relation  did  not  exist  in  this  case.  It  did  not  actuaUy  exist ; 
that  is  clear.  Ingalsbee,  on  that  occasion,  was  furnished  with 
neither  room,  lodgings,  food,  drink,  nor  any  other  single  com- 
fort or  service,  that  is  ^ver  personally  furnished  to  the  guest 
of  an  innkeeper ;  and  I  can  find  no  adjudged  case  that  holds 
the  innkeeper  to  this  strict  liability,  except  to  his  guest.  The 
rule  of  liability  is  founded  on  a  contract  implied  in  law ;  to 
feed,  lodge  and  accommodate  the  guest  for  a  suitable  reward. 
(2  Kent's  Com,  758.) 

In  all  the  other  business  relations  of  life,  the  law  affects 
innkeepers,  as  it  does  aU  other  persons.  In  regard  to  the 
goods  of  their  guests,  the  law  regards  their  liability  as  being 
different ;  and  the  strictness  of  the  rule  in  that  respect  is  an 
exception.  This  extreme  rule  of  liability  was  originally 
adopted  from  considerations  of  public  policy,  to  protect  trav* 
elers,  not  merely  from  negligence  of  innkeepers,  but  from  the 
dishonest  practices  to  which  innkeepers  at  an  early  period 
often  resorted  through  their  servants,  or  other  persons,  in 
conspiring  with  them  to  rob  and  plunder  their  guests  ;  and 
which  practice  might  still  continue,  but  for  this  wholesome 
rigor  of  the  law,  so  found  necessary  to  insure  the  security  of 
the  guest.  {Mason  v.  Thompson,  (9  Pick,  284.)  The  rule 
is  a  wise  and  salutary  one,  even  at  this  day.  As  it  is  neces- 
sary therefore,  in  order  to  entitle  the  plaintiff  to  recover,  that 
Lyman  Ingalsbee  should  have  been  the  guest  of  the  defendant, 
either  actually  or  constructively — ^Hnfra  hospitium" —  when 
the  loss  happened,  we  will  proceed  to  examine  the  question 
of  what  is  necessary,  in  order  to  constitute  one  the  guest  of 
an  innkeeper. 
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I  examine  ibis  first,  as  an  original  question ;  because,  upon 
consultation  of  legal  authorities,  I  find  the  definition  of  a 
'^  gutaf  not  uniformly  the  same.  It  has  been  much  extended 
in  its  meaning  in  modem  days ;  first,  into  divisions  of  actual 
and  constructive;  and  then  the  constructiye  division  has 
again  been  extended,  until  the  entertainment  of  a  horse  in 
the  stables  and  at  the  rack,  has  been  held  to  be  the  construct^ 
ive  entertainment  of  its  owner  in  the  house  and  at  the  table ; 
or,  in  other  words,  the  animaly  horse,  has  been  held  to  be 
sufficient  symbol,  to  represent  the  original  idea  of  ffttest^  in 
his  human  master.  Guest,  in  the  ordinary  acceptation  of  its 
meaning,  and  according  to  Webster,  is,  1.  "  A  stranger ;  one 
who  comes  from  a  distance  and  takes  lodgings  at  a  place 
either  for  a  night  or  for  a  longer  time/'  And  2.  "  A  visitor ; 
a  stranger  or  friend,  entertained  in  the  house  or  at  table  of 
another,  whether  by  invitation,  or  otherwise/*  One  of  the 
oldest  legal  definitions  of  a  guest  that  I  have  found  in  the  law 
books,  is  cited  from  Lord  Holt,  in  Parker  v.  Flint,  decided 
in  1698,  (12  Mod.  B.  255,)  to  wit:  "If  one  comes  to  an  inn 
and  had  made  a  previous  contract  for  lodging  for  a  set  time, 
and  does  not  eat  or  drink  there,  he  is  no  guest,  but  a  lodger ; 
and  as  such,  is  not  under  the  innkeeper's  protection ;  but  if 
he  eats  or  drinks  there,  it  is  otherwise ;  or,  if  he  pays  for  his 
diet  there,  and  does  not  take  it  there.''  The  idea  here  is 
strongly  put ;  that  though  a  man  be  an  innkeeper,  he  is  still 
permitted  to  make  special  contracts,  like  other  persons,  and 
if  a  special  contract  be  made  with  him  to  lodge  only,  the  inn- 
keeper takes  him  not  as  a  general  guest,  but  as  a  special 
lodger,  which  he  may  do ;  {Parkhurst  v.  Foster,  1  Salk. 
387 ;)  and  in  such  case,  he  is  liable  to  his  lodger  for  his  goods, 
in  law,  like  any  other  bailee,  but  not  as  an  innkeeper.  The 
special  contract  for  a  limited  purpose,  does  not  bring  the  case 
within  the  policy  of  the  law ;  and  he  must  depend  upon  the 
special  or  limited  contract.  {Rol,  Abr.  3.)  I  think,  there- 
fore, we  may  safely  say  that  the  innkeeper  who  receives  only 
property,  of  a  person  not  his  guest,  according  to  the  forego* 
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ing  defiDition  for  safe  custody^  even  though  such  property  be 
an  animal  to  feed^  and  from  whose  keeping  there  may  be  some 
profit,  is  answerable  only  as  an  ordinary  bailee.  Though  the 
fact  of  his  being  an  innkeeper  may  perhaps  throw  the  burthen 
of  proof  on  him,  to  show  the  character  of  the  bailment,  and 
also  that  he  exercised  ordinary  care.  In  this  case  it  was  ad- 
mitted that  the  defendant  was  without  fault.  (5  Barb.  564. 
5  Bl,  R,  323.)  The  foundation  of  this  strict  rule  of  liability, 
against  innkeepers,  was  for  passengers  and  wayfaring  men. 
CdUey'8  case  {reported  in  8  Co.  32)  is  one  of  the  oldest  cases 
in  the  books  of  reports,  and  is  cited  with  approbation  in  aU 
the  modem  authorities.  It  was  there  held,  ^^  that  to  entitle 
the  plaintiff  to  bring  the  action,  he  ought  to  be  a  passenger ;'' 
^^that  a  neighbor  shall  not  have  the  action.''  That  case  also 
holds  out  the  idea  that  a  giiest  of  an  inn  is  something  more 
than  the  mere  stopping  of  a  neighbor  for  convenience.  It 
seems  to  mean,  ^^  one  who  relies  upon,  or  adopts  the  inn  as 
his  home  for  the  time  being,''  though  the  length  of  time 
which  the  guest  remains,  it  seems,  will  not  affect  his  right  as 
such,  provided  he  live  there  in  the  transitory  character  of  a 
guest.     {Bdc.  Abr,y  Quest ,  6.) 

The  definition  of  an  innkeeper  shows  that  the  same  idea 
is  the  most  prominent ;  that  it  must  be  a  person  to  be  en- 
tertained, to  constitute  a  gttest.  Where,  therefore,  there  is 
no  person  to  be  entertained,  there  is  no  guest.  There  is  no 
difficulty,  according  to  this  definition,  in  showing  that  Ly- 
man Ingalsbee  was  the  guest  of  Mrs.  Allen,  his  mother-in- 
law,  at  the  time  in  question — an  cictudl  guest.  Could  be 
then,  while  an  actual  guest  of  one  person,  be  the  construct- 
ive guest  of  another,  and  upon  this  fiction  of  law  be  entitled 
to  recover?  Can  one  person  be  a  guest  at  two  different 
places  at  the  same  period  of  time  ?  Had  Mrs.  Allen  been 
an  innkeeper  also,  would  that  fact  have  changed  the  defend- 
ant's liability,  or  the  rule  of  law  ?  I  think  not  ''An  inn- 
keeper is  a  person  whose  business  it  is  to  entertain  passengenei 
and  travelers,  and  provide  lodgings  and  necessaries  for  them." 
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(Bac.  Abr,y  Quest,  B.)  The  innkeeper  may  detain  the  horse 
of  his  ffuest  (Cro,  Oar.  271.)  This  carries  the  idea  that 
the  horse,  and  the  guest,  are  distinct ;  the  one  does  not  rep- 
resent the  other.  We  have  now  seen  what  it  is  to  be  actu- 
ally  a  guest  of  an  innkeeper.  '^  An  inn  is  a  house  where  the 
traveler  is  furnished  with  every  thing  that  he  has  occasion 
for  while  on  his  way."  (Thompson  v.  Lacy,  3  Barn,  de  Aid, 
283,  6.)  ^^It  is  a  house  kept  open  publicly  for  the  lodging 
and  entertainment  of  travelers  generally,  for  a  reasonable 
compensation.''  {HUl.  Elem.  of  Law,  101.  Jac.  L.  Die 
title  Inn.)  But  we  find,  also,  in  the  books,  that  a  person 
may  be  constructively  a  guest,  for  the  purpose  of  maintain- 
ing an  action  against  the  innkeeper,  upon  this  technically 
rigid  rule  of  liability.  The  difficulty  that  presents  itself  is, 
to  fix  definitely  the  reasonable  line  which  determines  the 
limits  of  the  rule,  of  who  may,  and  who  may  not,  be  a  con- 
structive guest.  This  should  be  an  unvarying  rule,  based 
upon  a  principle  of  sound  reason,  with  a  certain  limit,  and 
not  a  sliding  scale,  wliich  may  be  graduated  by  sympathy  or 
prejudice,  varying  with,  or  yielding  to,  cases  of  peculiar 
hardship.  We  have  already  said,  1st.  That  the  relation  of 
innkeeper  and  guest,  in  all  cases  must  exist,  or  the  liability 
of  the  former  as  such,  does  not.  {Orinndl  v.  Cook,  3  HiU^ 
489.)  In  the  case  last  cited,  nearly  all  the  cases  of  this  con- 
structive relation  were  fully  and  ably  reviewed  by  the  su- 
preme court;  and,  as  I  think,  with  the  true  conclusions. 
2d.  ^^That  the  right  of  lien  always  exists  where  the  inn- 
keeper was  bound  by  law  to  receive  the  goods.''  At  common 
law,  innkeepers  are  bound  to  receive  guests  when  required  to 
do  so,  if  not  otherwise  full ;  but  this  compulsion  is  not  the 
law  as  to  livery  stable  keepers,  agisters,  or  of  other  employ- 
ments, except  common  carriers.  Therefore  it  is,  that  the 
law  gives  the  lien,  as  compensation  in  degree,  for  this  lia- 
bility. The  cases  dted,  which  I  regard  as  authority  as  to 
what  persons  are  constructive  guests,  are  consistent  with  this 
rule.    In  the  case  of  Sir  Edwin  Sands,  cited  in  OeUff  y. 
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Clerkj  (Cro.  Jac.  188.)  "He  came  to  an  inn  and  lodged, 
went  out  thereof  in  the  morning,  left  his  cloak  bag  there, 
intending  to  return  at  night,  and  returned  accordingly,  and 
in  the  interim,  his  cloak  bag  was  stolen ;  it  was  held  he  could 
recover."  He  had  been  actually  the  guest ;  the  relation  had 
not  ended ;  though  actually  absent,  he  was  at  law  construct- 
ively the  guest,  when  the  theft  was  committed.  So  it  was 
argued  in  the  same  case,  "that  if  one  comes  to  an  inn  and 
leaves  his  goods  and  horses,  and  goes  into  the  town,  and  after 
return,  and  in  the  interim  his.  goods  are  stolen,  no  doubt  he 
is  a  guest."  I  think  the  argument  was  sound.  If  he  stopped 
at  the  inn,  he  made  it  his  home ;  it  was  unnecessary  he  shpuld 
have  lodged  or  eaten ;  he  was  liable  to  pay  for  his  room,  his 
board  and  his  horse  keeping,  and  this  liability  in  law  is 
equivalent  to  having  paid.  Though  actually  absent,  he  was 
constructively  a  guest.  The  innkeeper  was  bound  at  law  to 
receive  and  provide  for  him ;  and  he  had  his  lien  on  his  goods 
for  his  bill ;  and  whether  the  guest  remained  out,  or  stayed 
in,  he  bad  his  rights  at  the  inn,  and  upon  the  keeper ;  and 
the  innkeeper  had  his  corresponding  rights  to  a  lien,  by  rea- 
son of  his  being  a  guest. 

The  case  of  Yorke  v.  Orenaughy  which  has  an  apparent 
bearing  the  other  way,  was  reviewed  by  Bronson,  J.  in  Orin" 
ndl  V.  Cook,  The  judges  in  that  case  diflFered.  Powell  and 
Gould  against  Holt ;  the  former  cited  the  case  of  Bobinson  v. 
Walter y  reported  in  Popham*8  Rep.  127,  as  their  authority. 
Bronson,  J.  examined  this  authority;  upon  which,  as  he 
says,  the  dictum  of  Powell  and  Gould  decided  that  point ; 
and  he  thinks  they  were  not  sustained  by  the  case  they  relied 
on.  The  same  case  is  reported  in  1  Salh.  388,  by  a  different 
title — "  York  v.  Orindstone" — and  which  has  been  cited  as 
additional  authority,  in  this  case.  I  have  had  access  to  Bui- 
strode's  Bep.  269,  where  the  case  of  Bobinson  v.  Walter  is 
also  reported,  and  much  more  fully,  from  which  it  affirma^ 
tively  appears,  as  Judge  Bronson  remarks,  in  Orinntll  v. 
Cook,  that  the  horse  was  brought  to  the  inn  by  a  stranger, 
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who  was  a  guest  for  some  time,  and  departed^  leaving  the 
horse ;  the  true  owner  afterwards  hearing  of  his  horse  at  the 
innkeeper's,  demanded  him,  and  it  was  held  that,  although 
the  horse  was  left  by  one  who  was  not  the  owner,  and  al* 
though  the  owner  had  never  been  a  guesty  yet,  as  the  law 
compelled  the  innkeeper  to  receive  the  stranger  as  a  guest, 
it  was  right  that  it  should  give  him  a  lien  on  the  horse,  even 
as  against  the  true  owner.  That  case  is  therefore  not  au- 
thority for  what  it  is  cited  to  show. 
The  principle  of  this  rule  is  further  illustrated  in  the  case 
g^KiitU  of  Pmmdl  v.  Mellor,  (5  Term  Mep.  273.)  The  defendant 
in  that  case  was  an  innkeeper,  against  whom  the  plaintiff 
brought  his  action  for  the  value  of  the  goods  stolen  out  of 
the  inn.  The  plaintiff's  servant  had  taken  the  goods  in  ques- 
tion to  the  Manchester  market,  and  being  unable  to  dispose 
of  them,  asked  leave  at  the  inn  to  have  the  goods  kept  there 
^  till  the  next  week.  The  answer  given  by  the  defendant's 
wife  was,  "that  they  were  very  full  of  parcels,  and  she  could 
not  tell."  The  plaintiff's  servant  then  sat  down  in  the  inn, 
called  for  and  drank  some  liquor,  and  put  the  goods  on  the 
floor  behind  him.  When  he  got  up,  after  sitting  a  while, 
the  goods  were  missing.  The  plaintiff  had  a  verdict.  Bul- 
ler,  J.  said:  "The  circumstances  of  this  case  distinguish  it 
firom  that  cited,  where  the  innkeeper  said  his  house  was  full, 
and  refused  to  take  the  guest.  That,  if  true,  is  a  good  ex- 
cuse ;  if  false,  the  innkeeper  was  liable  to  an  action  for  re- 
fusing to  take  in  a  guest ;  but  here  the  request  was  merely 
to  take  care  of  the  plaintiff's  goods  imtil  next  week.  If  the 
defendant  had  taken  the  goods,  upon  this  request,  he  would 
have  been  liable  only  as  bailee,  but  that  proposal  was  not 
accepted.  Of  course  the  case  then  stood  as  if  no  such  offer 
had  been  made.  The  plaintiff's  servant  sat  down,  drank  and 
became  the  guest  of  the  house.  Though  a  temporary  guest, 
he  was  still  a  guest^  and  this  was  the  ground  of  the  decision. 
Gross,  J.  in  the  same  case  admits,  in  effect,  that  the  inn- 
keeper had  a  right  to  refuse  to  keep  his  goods  without 
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persofij  but  had  no  right  to  refuse  his  person  as  a  guest; 
and  not  having  objected  to  that,  he  became  a  guest^  and  the 
innkeeper  became  liable  for  the  goods.  In  the  case  oiBinna  v. 
Figoty  (9  Car,  dt  Payne,  208,)  which  was  an  action  of  trover, 
brought  by  the  owner  of  a  horse  against  an  innkeeper,  who 
claimed  a  lien  upon  him  for  his  keeping,  it  did  not  appear 
distinctly  how  the  horse  came  to  the  innkeepefa  hands,  but 
Parke,  B.  said:  ^'An  inkeeper  has  no  lien  upon  an  animal 
put  into  his  stable,  unless  it  be  brought  by  a  guest." 

From  these  leading  cases  it  appears  to  me,  in  this  case, 
that  Lyman  Ingalsbee  was  in  no  sense  of  the  term  either  the 
actual,  or  the  constructive,  guest  of  the  defendant.  Merely 
feeding  his  horse  did  not  constitute  its  master  a  constructive 
guest.  The  only  case,  of  American  authority,  that  has  been 
cited  to  prove  him  a  constructive  guest,  is  that  in  the  court 
of  Massachusetts,  of  Mason  v.  Thompson,  (9  Pick.  B.  280,) 
where  it  was  held  ^^  that  if  a  person  commits  his  horse  to  an 
innkeeper  to  be  fed,  he  is  a  guest,"  although  he  do  not  him- 
self lodge  or  receive  any  refreshment  at  the  inn.  Wilde,  J. 
in  that  case,  it  will  be  seen,  bases  his  opinion  upon  the  au- 
thority of  York  V.  Oreenaugh,  (2  Ld.  Baym*  B.  866,)  which 
we  have  shown  by  our  examination,  and  the  much  more 
thorough  and  satisfactory  review  of  Judge  Bronson,  is  incor- 
rectly reported  in  PopharrCs  Beports  ;  from  which  it  is  cited, 
but  as  it  is  reported  in  Bulstrode  it  is  not  in  conflict,  but 
entirely  in  harmony  with  the  other  English  cases.  And  if 
it  was  really  in  conflict.  Judge  Bronson  says  ^^  he  should  feel 
no  disposition  to  follow  it."  Mason  v.  Thompson,  therefore, 
stands  alone ;  and  stands,  as  I  think,  upon  this  point,  with- 
out a  ground  of  principle  to  support  it.  Grinnell  v.  Cook, 
(3  Hill,  485,)  is  a  later  and  much  better  considered  case  in 
our  own  court,  and  entirely  overturns  Mason  v.  Thompson. 
Grinnell,  in  the  latter  case,  was  a  tavern  keeper,  with  whom 
one  Tyler  had  put  five  horses  to  be  taken  care  of.  Cook,  the 
defendant,  was  a  deputy  sheriff,  and  had  levied  on  the  horses 
on  an  execution  against  Tyler,  the  owner.    Grinnell,  the 
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innkeeper,  sued  for  taking  away  the  horses,  without  paying 
his  lien  for  their  keeping.  Tyler,  the  owner  of  the  horses, 
had  not  lived  at  Grinnell's  house  at  all ;  in  other  words,  had 
not  been  a  guest.  The  plaintiff  was  nonsuited.  The  court 
say:  "Tyler,  who  owned  the  property,  was  not  a  traveler, 
nor  was  he  in  any  sense  a  guest  in  the  plaintiff's  house,  and 
I  think  it  quite  clear  that  the  plaintiff  was  not  bound  to 
receive  and  take  care  of  the  horses."  They  affirmed  the  judg- 
ment of  nonsuit. 

The  case  we  are  considering,  in  its  features,  involves  the 
same  principles  as  Orinnell  v.  Cook.  Lyman  Ingalsbee  in 
no  sense  of  the  term,  actual  or  constructive,  was  the  guest  of 
the  defendant.  He  made  no  proposition  to  become  such 
guest,  but  he  ate,  drank,  lodged  and  was  provided  for,  at  a 
different  place.  The  length  and  breadth  of  his  proposition 
to  the  innkeeper  was,  to  have  his  horse  fed  there,  probably 
because  it  was  the  most  convenient  place.  The  remark,  "  I 
am  going  to  stay  all  night,"  must  be  construed  according  to 
his  meaning ;  to  which  he  at  the  time  gave  practical  con- 
struction ;  and  from  the  circumstances  of  his  recent  marriage, 
it  was  doubtless  understood  by  the  defendant's  servant  to 
mean  that  he  was  to  stay  with  his  wife,  at  his  mother's-in. 
law,  and  not  at  the  inn.  The  defendant  was  not  bound  in 
law  to  receive  his  horse,  but  did  it ;  and  he  took  as  good  care 
of  this  as  he  did  of  his  own  property.  These  privileges  and 
responsibilities  should  be  reciprocal  between  these  parties — 
a  duty,  upon  a  right.  He  who  does  not  become,  and  does 
not  intend  to  become,  a  guest,  is  not  entitled  to  the  benefit 
of  the  rigid  rule  of  law  to  which  guests  only  are  entitled. 
(Fox  V.  McGregor,  11  Barb.  41.  5  Sand.  242.)  He  was 
an  ordinary  bailee,  and  is  only  liable  as  such.  The  accident 
was  without  fault  of  the  defendant.  It  was  merely  a  special 
contract  on  his  part  to  take  care  of  the  horse ;  his  liability 
was  like  that  of  a  livery  stable  keeper,  a  warehouseman,  or 
an  agister.  He  had  not  the  innkeeper's  lien,  nor  the  inn- 
keeper's liability.   (Edwards  on  BailmentSy  397.)    The  con- 
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tract  afi  understood  between  the  parties  was  not  with  the 
defendant  as  innkeeper ^  on  the  one  part,  and  a  guest  on  the 
other.  It  was  simply,  on  the  one  side,  a  neighbor,  or  the 
guest  of  a  neighbor,  who  desired  a  night's  stabling  for  a 
horse,  and  that  only ;  and  on  the  other  side,  an  individual 
whose  general  business  was  innkeeping,  consenting  to  receive  a 
horse  into  his  stable  to  be  fed.  I  am  satisfied  that  I  was 
right  in  the  opinion  I  gave  on  the  trial,  and  I  am  for  afi&rm- 
ing  the  judgment. 

RosEKBANS,  J.  and  James,  J.  concurred. 

Judgment  affirmed. 

[CLI5T0V  Obvbbai,  Tbbh,  May  6,  1862.    RoiekranSj  Potter^  Boekei  and 
Jameij  Justioes.] 


SwBET  and  others,  executors,  &c.  vs.  Irish. 

On  the  Ist  of  May,  1884,  T.  loaned  to  I.  $1600,  and  took  his  bond  under  seal, 
with  this  condition :  "  The  condition  of  this  obligation  is  sach,  that  the 
above  sum  of  $1600  is  to  remain  withoat  interest,  in  the  hands  of  the  above 
bounden  L  until  such  time  as  the  said  T.  shall  demand  payment  of  the  said 
I. ;  then  if  the  above  sum  is  not  paid,  the  above  obligation  to  be  of  fUl 
force  or  virtue."  HM  that  this  was  not  a  mere  contract  to  pay  on  demand. 
That  the  words  of  the  condition,  taken  together,  imported  something  more 
than  a  declaration  that  the  debt  was  due ;  and  signified  that  the  money  was 
to  remain  in  the  hands  of  the  obligor,  and  that  he  was  to  use  it  without 
interest,  until  called  for.  That  a  demand  of  payment  was  therefore  neces- 
sary, before  the  statute  of  limitations  would  commence  running. 

And  the  obligee  having  died,  without  making  any  demand  of  payment,  leav- 
ing a  will,  in  which  he  gave  and  bequeathed  to  his  daughter  H.,  who  was 
the  wife  of  I.,  the  obligor,  the  interest  of  the  bond  during  her  life ;  and  if 
she  should  die  before  her  husband,  then  the  executors  were  directed  to  col- 
lect the  $1600,  with  the  interest  from  the  time  of  her  decease;  but  in  case 
she  should  survive  I.,  then  the  executors  were  directed  to  collect  the  money 
fh>m  I.'s  estate  and  pay  her  the  interest  thereof  each  year,  and  so  much  of 
the  principal  as  her  necessities  should  require ;  it  was  further  hdd  that  this 
bequest  suspended  the  payment,  as  well  as  the  demand  of  payment,  during 
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the  joint  lives  of  I.  and  his  wife.  That  so  long  as  they  lived,  the  principal 
sum  was  not  due  and  payable,  and  the  statute  of  limitations  did  not  begin 
to  run  until  the  death  of  one  of  them,  at  which  time  the  executors  were 
directed  to  collect  the  money,  and  when,  by  a  demand  of  payment,  they 
could  make  the  money  payable. 
That  by  accepting  the  money  upon  a  contract  wherein  it  was  stipulated  that 
there  was  to  be  no  interest,  and  the  principal  payable  only  at  the  will  of 
the  obligee,  the  obligor  put  it  into  the  power  of  the  latter  to  postpone  the 
day  of  payment  to  such  time  as  suited  his  conyenience  and  pleasure. 

ON  the  Ist  of  May,  1834,  David  Tallman  loaned  to  the 
defendant  $1500,  and  took  his  bond  under  seal,  with  this 
condition :  ^^  The  condition  of  this  obligation  is  such,  that 
the  above  sum  of  $1500  is  to  remain  without  interest  in  the 
hands  of  the  above  bounden  Jonathan  Irish,  until  such  time 
as  the  said  David  Tallman  shall  demand  payment  of  the  said 
Irish ;  then  if  the  above  sum  is  not  paid,  then  the  above  obli- 
gation to  be  of  full  force  or  virtue.  Given  under  my  hand 
and  seal,"  &c.  Jonathan  Irish,  [l.  s.] 

David  Tallman  never  demanded  the  money,  in  his  life- 
time. On  the  29th  of  October,  1839,  he  made  his  last  will 
and  testament,  containing  the  following  clause :  "4ih.  I  give 
and  bequeath  to  my  daughter,  Hannah  Irish,  the  interest  of 
a  bond  for  fifteen  hundred  dollars,  I  hold  against  her  said  hus- 
band (defendant)  during  her  natural  life ;  and  if  she  should 
die  before  her  said  husband,  then  I  direct  my  executors  to 
collect  said  sum,  with  interest  from  the  time  of  her  decease, 
to  be  hereinafter  disposed  of.  But  in  case  she  should  survive 
her  said  husband,  then  I  direct  them  to  collect  it  from  her 
said  husband's  estate,  and  pay  her  the  interest  thereof  yearly, 
and  every  year,  and  so  much  of  the  principal  as  her  necessi- 
ties may  require." 

The  testator,  Tallman,  died  in  1843,  and  the  plaintiffs  are 
hifl  executors.  After  the  testator's  death,  and  in  the  life- 
time of  Hannah  Irish  the  defendant's  wife,  the  plaintiffs,  as 
his  executors,  commenced  an  action  in  the  supreme  court, 
against  the  defendant  Irish,  upon  the  bond;  and  Justice 
Barculo,  before  "Whom  the  cause  was  heard  at  special  term. 
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decided  that  upon  the  true  construction  of  the  bond  and  will, 
the  executors  were  not  authorized  to  collect  the  former  dur- 
ing the  lives  of  the  defendant  and  his  wife.  He  accordingly 
directed  a  judgment  to  be  rendered  for  the  defendant^  but 
neither  party  was  to  have  costs  against  the  other,  nor  was 
the  judgment  to  be  a  bar  to  a  subsequent  suit  after  the  death 
of  either  the  defendant  or  his  wife. 

September  Sth,  I860,  the  defendant's  wife  died,  and  the 
executors,  in  October  thereafter,  brought  this  action  to  re- 
cover the  amount  of  the  bond  and  interest  from  that  date« 
To  this  the  defendant  pleaded  the  statute  of  limitations. 

The  action  was  tried  at  the  circuit,  before  Justice  Emott, 
without  a  jury.  At  the  close  of  the  testimony,  the  justice 
rendered  a  judgment  for  the  plaintiffs  for  $1663.54  with 
costs ;  and  assigned  the  following  reasons  for  such  judgment : 

^^I  am  of  opinion  that  this  bond,  being  a  continuing  secu- 
rity, especially  when  construed  with  the  aid  of  the  will,  can- 
not be  considered  as  due  until  a  demand  of  payment  had  been 
made.  This  would  prevent  the  application  of  the  statute  of 
limitations. 

In  addition  to  this,  the  fair  import  and  eflfoct  of  the  suit 
and  judgment  in  the  lifetime  of  the  wife,  to  which  the  de« 
fendant  was  a  party,  was  to  estop  him  from  setting  up  this 
defense  in  the  present  suit,  or  to  permit  this  suit  to  be 
brought,  notwithstanding  the  lapse  of  time. 

On  both  these  grounds  the  defense  is  overruled,  and  the 
plaintiffs  must  have  judgment.'' 

The  defendant  made  a  case  and  exceptions,  and  appealed 
to  the  general  term. 

John  Thompson^  for  the  appellant. 

J.  F.  Barnard^  for  the  plaintiffs. 

By  the  Court,  Bbown,  J.  The  defense  to  the  plaintifis' 
action  is  the  statute  of  limitations ;  and  it  becomes  necessary 
to  ascertain  when  the  money  upon  the  bond  mentioned  In 
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the  pleadings  became  due  and  payable ;  for  then  the  statute 
began  to  run  against  the  demand.  In  most  if  not  all  the 
aspects  in  which  the  question  can  arise^  a  promissory  note 
payable  on  demand  is  due  and  payable  presently.  No  de- 
mand is  required  in  order  to  enable  the  holder  to  maintain 
an  action  upon  it.  And  although  a  demand  and  notice  of 
non-payment  is  required^  to  charge  the  indorser  upon  such  a 
note,  such  demand  and  notice  proceed  upon  the  theory  that 
the  note  is  presently  due ;  for  it  must  be  made  within  a  rea- 
sonable time,  and  what  is  a  reasonable  time,  depends  upon 
the  circumstances  affecting  each  particular  case.  (Sice  v. 
Gunninghaniy  1  CoweUy  397.  Haoctun  v.  Bishop^  3  Wend, 
15.)  In  the  case  of  Wenman  v.  The  Mohawk  Ins.  Cb.,  (13 
Wend.  267,)  it  is  said,  "  the  demand  is  not  parcel  of  the 
contract,  but  it  is  used  to  show  that  the  debt  is  due.  There 
are  cases  where  the  note  is  payable  at  a  certain  time,  as  one 
month  after  demand,  in  which  it  has  been  decided  that  the 
statute  does  not  run  until  the  time  has  elapsed  after  demand 
made.  But  in  such  cases  it  is  obvious,  from  the  terms  of  the 
contract,  an  actual  demand  was  contemplated  by  the  parties 
before  the  note  became  due."  In  the  case  of  Thorpe  v. 
Coomhey  (8  Dow.  dt  Byl.  347,)  the  note  was  made  payable 
two  years  after  demand,  and  it  was  held  that  the  statute  did 
not  begin  to  run  until  the  two  years  after  an  actual  demand 
had  been  made.  The  same  rule  obtained  in  Thorpe  and 
wife  V.  Booth,  (Byan  &  Moody ,  388,)  where  the  note  was 
made  payable  twenty-four  months  after  demand.  The  ques- 
tion would  therefore  seem  to  resolve  itself  into  one  of  inten- 
tion, to  be  gathered  from  the  written  contract,  from  an 
examination  of  which  the  courts  are  to  determine  whether 
the  parties  to  the  note,  or  other  written  obligation,  intended 
the  money  should  be  payable  presently  or  at  a  future  time. 

The  bond  upon  which  this  action  is  brought  was  made  and 
dated  on  the  1st  day  of  May,  1834,  by  the  def^dant,  Jona- 
than Irish,  to  the  plaintiffs'  testator,  David  Tallman,  in  the 
penal  sum  of  ^1500,  with  the  condition  thereunder  written 
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in  the  following  words :  "  The  condition  of  the  above  obliga- 
tion is  Buch^  that  the  above  sum  of  $1500  is  to  remain  with- 
out interest  in  the  hands  of  the  above  bonnden  Jonathan 
Irish  until  such  time  as  the  said  David  Tallman  shall  de- 
mand payment  of  the  said  Irish.  Then  if  the  above  sum  is 
not  paid,  then  the  above  obligation  to  be  in  full  force  or 
virtue."  This  is  not  a  mere  contract  to  paj  on  demand.  The 
words  of  the  condition,  taken  together,  import  something 
more  than  a  declaration  that  the  debt  is  due.  The  words, 
''  that  the  above  sum  of  $1500  is  to  remain  without  interest 
in  the  hands  of  the  above  bounden  Jonathan  Irish  until  such 
time  as  the  said  David  Tallman  shall  demand  payment," 
signify  that  the  money  was  to  remain  in  the  hands  of  the 
obligor,  and  that  he  was  to  use  it  without  interest  until  called 
for.  Otherwise  the  words  "  without  interest"  would  be  with- 
out sense  and  meaning ;  for  the  law  is  well  established,  as  a 
general  rule,  that  notes  and  written  obligations  payable  on 
demand,  draw  no  interest  until  after  the  time  of  demand 
made  or  suit  brought,  which  is  deemed  equivalent  to  a  de- 
mand of  payment.  {Chitty  on  Bills,  10th  ed.  681.)  The 
money  was  to  remain  in  the  hands  of  the  obligor  without  in- 
terest until  demand  of  payment,  and  thus  the  demand  became 
a  material  stipulation  of  the  contract. 

David  Tallman  died  in  1843,  having  made  no  demand  of 
payment  of  the  money  mentioned  in  the  bond.  He  left  a  last 
will  and  te^stament,  which  was  duly  proved  and  letters  thereon 
were  issued  to  the  plaintiffs.  In  this  will  he  gives  and  be- 
queathes to  his  daughter  Hannah,  who  was  the  wife  of  the 
obligor  i^nd  defendant  Jonathan  Irish,  ^^  the  interest  of  the 
bond  for  $1500  I  hold  against  her  husband  during  her  natu- 
ral life ;  and  if  she  should  die  before  her  husband,  then  I  di- 
rect my  executors  to  collect  said  sum,  with  the  interest  from 
the  time  of  her  decease,  to  be  hereinafter  disposed  of.  But 
in  case  she  should  survive  her  said  husband,  then  I  direct 
them  to  collect  it  from  her  husband's  estate  and  pay  her  the 
interest  thereof  yearly  and  every  year^  and  so  much  of  the 
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principal  as  her  neceasities  require."  The  bequest. of  the  in- 
terest to  the  wife^  in  1843,  was  in  effect  a  bequest  to  the 
husband  during  their  joint  lives  ;  for  unless  the  equity  courts 
should  interpose  for  the  protection  of  the  wife,  he  was  legally 
entitled  to  collect  the  interest  and  to  apply  it  to  his  own  use ; 
in  short,  to  deal  with  it  as  his  own.  As  debtor,  it  was  his 
duty  to  pay,  and  as  the  husband  of  the  legatee  he  could  re- 
ceive, and  so  nothing  was  to  be  paid.  The  effect  of  the  will — 
which  was  received  in  evidence  upon  the  trial  under  the  de- 
fendant's exception — is  material  upon  the  question  of  the 
statute  of  limitations.  Because,  assuming  that  I  am  right 
in  thinking  the  money  was  not  due  until  after  an  actual  de- 
mand of  payment,  then  the  bequest  of  the  will  suspended  the 
payment,  as  well  as  the  demand  of  payment,  during  the  joint 
lives  of  Jonathan  Irish  and  Hannah  his  wife.  So  long  as 
they  lived,  the  principal  sum  was  not  due  and  payable,  and 
the  statute  did  not  begin  to  run  until  the  death  of  one  of 
them,  at  which  time  the  executors  were  directed  to  collect 
iSie  money.  By  accepting  the  money  upon  a  contract  wherein 
it  was  stipulated  there  was  to  be  no  interest,  and  the  princi- 
pal payable  only  at  the  will  of  the  obligee,  the  obljgor  put  it 
into  the  power  of  the  latter  to  postpone  the  day  of  payment 
to  such  time  as  suited  his  convenience  and  pleasure.  This 
right  he  has  chosen  to  exercise  in  his  will,  and  has  therein 
named  the  day  of  the  death  of  either  the  obligor  or  his  wife 
Hannah  as  the  time  when  the  executors  might  make  the 
money  payable  and  due  by  a  demand  of  payment.  Hannah, 
the  wife  of  the  defendant,  died  on  the  5th  of  September, 
1860,  sometime  before  the  commencement  of  this  action. 

The  view  which  I  have  taken  of  the  contract  disposes  of 
the  only  question  involved  in  the  case.  There  is,  however, 
an  additional  piece  of  evidence,  received  also  under  the  de- 
fendant's objection  and  subject  to  his  exception,  to  which  I 
Will  briefly  refer.  It  is  an  abstract  of  the  record  of  a  judg- 
ment in  this  court  between  the  parties  to  this  action,  wherein 
the  same  bond  is  the  cause  of  action,  it  having  been  proa- 
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ecuted  to  recover  the  money  mentioned  in  the  condition 
thereof.  The  pleadings  are  not  made  a  part  of  the  evidence^ 
and  we  only  know  what  was  the  defense  set  up  in  the  answer 
by  inference.  The  judgment  was  rendered  by  the  late  Mr. 
Justice  Barculo,  and  he  determines  that  the  executors  were 
not  authorized  to  collect  the  money  mentioned  in  the  condi- 
tion of  the  bond  '^  during  the  lives  of  the  defendant  and  his  wife. 
If  the  wife  should  invoke  the  aid  of  the  court  to  secure  her 
the  interest,  it  might  be  proper  to  interfere ;  but  as  long  as 
she  is  satisfied  with  things  as  they  are,  the  plaintiffs  cannot 
collect  the  principal.  Judgment  must  be  rendered  for  the 
defendant;  but  neither  party  is  to  have  costs  against  the 
other.  Nor  is  this  judgment  to  be  a  bar  to  a  subsequent 
suit  after  the  death  of  .either  the  defendant  or  his  wife/' 
This  record  was  intended  by  the  plaintiffs  to  show  that  the 
collection  of  the  money  had  been  stayed  by  the  judgment^ 
and  on  that  account  the  statute  of  limitations  did  not  run 
against  the  plaintiffs'  claim.  The  defendant  objected  to  the 
evidence,  for  the  reason  that  it  was  irrelevant,  and  that  the 
time  when  the  money  became  due  and  payable  must  be  de«* 
termined  by  the  language  of  the  bond  itself.  If  I  am  right 
in  the  construction  I  have  put  upon  the  instrument  the  judg- 
ment was  not  material  to  the  plaintiffs'  case,  and  its  intro- 
duction as  evidence  did  not  prejudice  the  defendant. 
The  judgment  should  be  affirmed. 

[IhrTCHB88  QsvBBAL  Tbbh,  May  12, 1862.    Bnuit,  Browne  Serugham  and 
LcU,  Jnstibes.] 


^    I 
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W.  T.  Mills  vs.  D.  S.  Mills  and  Wm.  Dolsen. 

An  agreement  to  convey  land  to  another,  npon  the  consideration  that  the  lat- 
ter shall  give  all  the  aid  in  his  power,  spend  his  time,  and  nse  his  utmost 
influence  and  exertions,  to  procure  the  passage  of  a  law  pending  before  the 
legislature  conferring  upon  the  covenantor  a  valuable  public  franchise,  is 
illegal  and  void,  as  being  against  public  policy. 

THIS  action  was  brought  to  enforce  the  specific  perform- 
ance of  a  contract  for  the  conveyance  of  thirty-four  city 
lots  of  land  in  Brooklyn.  The  agreement  recited  that  the 
plaintiff  had  been  licensed  by  the  city  of  Williamsburgh  to 
lay  a  rail  track  for  the  running  of  cars  on  Division  avenue, 
and  that  a  bill  was  pending  before  the  legislature  to  authorize 
the  defendant  Mills  to  lay  a  like  track  on  the  same  avenue. 
It  then  stipulated  that,  in  consideration  of  the  agreement  of 
the  defendant  Mills  to  discontinue  a  slander  suit  he  was 
prosecuting  against  the  plaintiff,  and  convey  the  land  in  ques- 
tion to  the  plaintiff,  he  (the  plaintiff)  would  cause  his  said 
license  from  the  city  of  Williamsburgh,  and  the  good  will 
of  Ivans  &  Mills  in  an  omnibus  line  on  the  same  avenue,  to 
be  assigned  to  the  defendant  Mills;  and  also  ^^will  give  all 
the  aid  in  his  power,  spend  such  reasonable  time  as  may  be 
necessary,  and  generally  use  his  utmost  influence  and  exer- 
tions  to  procure  the  passage  to  a  law"  of  the  before  men- 
tioned bill  as  amended,  granting  authority  to  the  plaintiff 
and  the  defendant  Mills  to  construct  such  road ;  and  also 
will,  so  far  as  reasonably  necessary,  assist  and  aid,  to  the  ex- 
tent of  his  ability,  in  procuring  for  the  defendant  Mills  "a 
license  from  the  city  of  Brooklyn  for  the  construction  of  such 
rail  road,  and  the  running  of  cars  on  said  Division  avenue, 
or  so  much  thereof  as  lies  within  the  control  of  the  said 
city."  There  are  mutual  stipulations  that  neither  party  will 
co-operate  in  the  introduction  of  a  bill  for  the  construction 
of  a  rail  road  on  said  avenue,  ^^or  in  any  way  give  aid  or 
countenance  to  any  such  measure."  The  defendant  Mills 
stipulates  to  convey,  "when  the  said  bill  heretofore  intro- 
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duced  in  the  senate  as  aforesaid,  with  the  amendment  or 
amendents  above  referred  to,  or  some  like  bill,  shall  become 
a  law."  The  complaint  did  not  allege  that  any  such  bill  be-^ 
came  a  law ;  and  the  statute  book  (1853)  shows  the  contrary. 
The  action  was  referred  to  a  referee,  to  hear  and  determine ; 
who  dismissed  the  complaint,  on  the  ground  that  the  con- 
tract was  illegal.  Judgment  was  entered  in  favor  of  the  de-> 
fendant,  for  costs,  and  adjudging  the  agreement  void ;  and 
the  plaintiff  appealed. 

0.  0,  EgaUy  for  the  appellant.  I.  The  contract  is  legal 
and  valid.  Its  purpose  is  lawful,  and  its  consideration  legal 
and  sufficient.  (Sedgwick  v.  Stanton^  14  N.  Y.  Rep.  289.) 
The  consideration  of  the  agreement  was:  The  withdrawal 
of  the  plaintiff's  petition  from  the  legislature ;  the  use  of 
his  influence  and  exertions  to  procure  the  passage  of  a  bill 
theretofore  introduped  in  the  legislature ;  the  assignment  to 
the  defendant  Mills  of  all  the  right,  title  and  interest  of 
Ivins  &  Mills  under  any  certificate  filed  under  the  provis- 
ions of  the  general  rail  road  act ;  the  assignment  to  the  de^ 
fendant  Mills  of  the  license  granted  by  the  common  council 
of  WiUiamsburgh ;  the  assignment  to  the  defendant  Mills 
of  the  good  will  of  the  stage  line  of  Ivins  &  Mills ;  the 
assignment  to  the  defendant  Mills  of  all  the  right  of  the 
plaintiff  accruing  to  him  under  the  act  when  passed ;  the 
continued  running  of  the  stage  line  for  fifteen  months  at  a 
great  loss ;  the  discontinuance  of  the  slander  suit,  with  costs. 
The  agreement  by  the  plaintiff  to  "give  all  the  aid  in  his 
power,  and  generally  use  his  utmost  influence  and  exertions 
to  procure  the  passage  to  a  law"  of  the  act  referred  to,  is  to  be 
construed  to  mean  as  it  was  intended,  and  as  it  is  expressed, 
that  he  will  use  such  influence  and  exertions  in  a  legal  and 
proper  manner ;  and  there  is  nothing  in  this  case  to  show 
that  any  other  than  a  legal  and  proper  use  was  made. 
{Sedgwick  v.  Stanton^  supra,)  The  influence  which  the 
plaintiff  was  to  use,  was  not  individual  or  private.     It  was 


476  OASES  IN  THE  SUPREME  COURT. 

Mills  «.  Mills. 

not  80  intended  by  the  contract,  is  not  so  expressed  or  inti- 
mated therein,  and  there  is  no  proof  of  any  such.  In  the  cases 
of  Harris  v.  Roof^a  ExWa^  (10  Barh.  489,)  and  Rose  r. 
2V«aa?,  (21  id.  361,)  there  was  proof  that  the  services  sought 
to  be  recovered  for  were  lobby  services  and  personal  solicita- 
tion of  individual  members,  following  them  to  their  rooms, 
&c.  In  the  case  of  Chray  v.  Hook,  (4  N,  T.  Rep,  449,)  the 
agreement  was  upon  the  withdrawal  by  the  plaintiff  of  an 
application  for  an  appointment  to  office,  where  the  plaintiff 
and  the  defendant  were  the  only  applicants,  in  favor  of  the 
defendant,  to  divide  the  fees  of  such  office. 

II.  The  referee  should  have  allowed  the  plaintiff  to  go 
into  proof  to  show  the  nature  and  character  of  the  services 
contemplated  by  the  contract  and  actually  performed  under 
it,  by  the  plaintiff.  Without  proof  of  any  kind  on  the  ques- 
tion, the  referee  was  not  warranted  in  assuming  an  evil  in- 
tent from  words  innocent  in  themselves,  and  adjudging  the 
contract  illegal  and  void  upon  its  face. 

III.  But  the  defendants  cannot  object  to  the  consideration. 
If  the  parties  have  clothed  the  title  with  possession,  as  they 
have  in  this  case,  or  have  otherwise  acted  on  it  as  an  existing 
ownership,  they  are  held  to  have  perfected  the  agreement  in 
equity,  and  even  if  the  terms  rest  in  parol,  a  conveyance  may 
be  decreed.  (Adams'  Eq.  86.)  If  the  contract  is  executed, 
a  consideration  is  inmiaterial.  {Adams'  Eq.  79,  marg.  pag- 
ing.   Reed  v.  Long,  4  Yerger,  68.) 

IV.  The  referee  should  have  rendered  judgment  for  the 
plaintiff,  on  the  demurrer  of  the  defendants.  The  judgment 
entered  herein  should  be  reversed  with  costs. 

V.  The  execution,  acknowledgment  and  deposit  of  the 
deed  by  the  defendant  Mills  and  wife,  and  the  recitals  con- 
tained in  the  deed,  operated  as  an  estoppel,  running  vnth  the 
land  and  converting  it  to  an  interest  which  the  court  will 
adjudge  accordingly.  It  binds  parties  and  privies  in  blood 
and  estate  and  in  law.  Ejectment  could  be  maintained  upon 
the  mere  estoppel    (1  Qreenl.  Ev.  9th  ed.  §§  22, 24,  note.) 
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J,  M,  Van  Cottj  for  the  respondent.  I.  The  agreement  is 
against  public  policy,  and  is  void.  (1.)  It  is  a  logrolling 
agreement,  first,  to  defeat  a  measure  then  pending  before  the 
legislature ;  second,  to  combine  to  obtain  the  passage  of  an- 
other act  granting  a  rail  road  franchise  to  the  contracting 
parties ;  third,  to  combine  to  procure  a  like  grant  from  the 
municipal  legislature  of  Brooklyn ;  fourth,  to  combine  against 
any  like  legislative  grant  to  any  other  party  or  parties.  Com- 
binations for  such  private  purposes  are  contrary  to  the  com- 
mon duties  of  citizenship,  and  corrupting  and  dangerous  in 
their  tendency.  (2.)  It  is  a  contract  for  legislative  jobbing 
and  corruption,  '^  to  use  his  utmost  influence  to  procure  the 
passage  of  a  law."  Worcester's  dictionary  defines  the  verb 
thus :  "  To  act  upon  with  directing  or  impulsive  power ;  to 
guide  or  lead ;  to  modify ;  to  actuate ;  to  sway."  This,  then, 
according  to  the  popular  sense  of  "influence,"  is  an  agree* 
ment  to  impel,  guide,  lead,  actuate  or  sway  the  legislature 
to  reject  a  pending  bill,  and  to  pass  another  bill  granting  a 
franchise  to  the  contracting  parties.  (3.)  The  word  "influ- 
ence" has  acquired  a  precise  legal  signification.  A  citizen, 
acting  on  public  motives,  may  exert  himself  for  or  against 
particular  legislative  or  executive  action ;  but  a  contract 
(based  on  motives  of  private  gain  and  stipulating  for  a  com-p 
pensation)  to  "influence"  such  legislative  or  executive  ac- 
tion is  corrupt,  and  is  void,  per  se.  By  its  terms,  the  plain- 
tiff would  have  disentitled  himself  to  all  benefit  under  the 
contract,  and  lost  an  estate  if,  as  a  citizen,  he  had  signed  a 
petition  in  favor  of  the  grant  of  the  interdicted  franchise  to 
any  other  person  or  persons,  (a.)  A  contract,  in  considera- 
tion of  a  sum  of  money,  to  "influence"  a  judge  to  render  a 
favorable  decision,  would  be  manifestly  illegal.  (6.)  A  con- 
tract, for  a  like  consideration,  to  "influence"  a  witness  to 
give  favorable  testimony,  would  be  palpably  void,  (c.)  A 
contract  to  compensate  for  "influence"  to  induce  the  execu-t 
tive  to  pardon  a  convict,  or  appoint  to  an  office,  or  to  veto  a 
legislative  measure,  would  fall  under  the  same  legal  condem-p 
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nation.  Much  more,  in  all  these  cases,  would  the  contract 
be  illegal,  if  the  reward  were  made  contingent  on  successful 
exertion  of  the  "influence."  (d,)  Contracts  not  to  oppose 
an  insolvent's  discharge,  are  corrupt  and  illegal,  (e.)  Con- 
tracts not  to  compete  at  auction  sales,  are  illegal.  (4.)  The 
plainti£f,  not  being  a  member  of  the  legislature,  could  not 
act  upon  it,  and  "procure"  the  passage  of  a  law  by  his  "in- 
fluence," otherwise  than  by  personally  soliciting  and  influ- 
encing, or  engaging  others  personally  to  solicit  and  influence, 
the  individual  members  of  the  legislature,  out  of  legislative 
session.  Persons  "cannot  with  propriety  be  employed  to 
exert  their  personal  influence  with  individual  members,  or 
to  labor  in  any  form  privately  with  such  members,  out  of  the 
legislative  halls."  (Per  Selden,  J.,  4  Kern.  294.)  (5.)  The 
principle  invoked  has  been  applied  in  a  great  number  and 
variety  of  cases.  {Marshall  v.  Bal,  and  Ohio  B.  B,  Co,, 
16  How.  U.  8.  B.  314.  Gray  v.  Hooh,  4  Conist.  449.  Dev- 
lin V.  Brady y  32  Barb.  518.  Satterlee  v.  Jones,  3  Dtier, 
116,  17.  Davison  v.  Seymour,  1  Bosw.  92.  Bell  v.  Leg- 
gett,  3  Seld.  176.  2  Kenfs  Com.  marg.  466,  7,  and  notes. 
Broom's  Max.  marg.  573,  583.  Bartle  v.  Colemxin,  4  Pe- 
ters, 188.  Harris  v.  Boof's  ExWs,  10  Barb.  489.  Bose  v. 
Truax,  21  id.  361.  Sedgwick  v.  Stanton,  4  Kern.  289.  WaU 
V.  Charlick,  8  N.  Y.  Leg.  Obs.  230.  Eddy  v.  Capron,  4 
B.  I.  Bep.  394.  Cunningham  v.  Cunningham,  18  B.  Mon- 
roe, 19.  Barton  v.  Port  J.  Plank  Boad  Co.,  17  Barb.  397. 
Coppock  V.  Bower,  4  Mees.  (&  Welsb.  361.  MS.,  Dingel- 
dim  V.  Third  Av.  B.  B.  Co.  Pingry  v.  Washborne,  1  Aiken, 
264.  PhiUim.  on  Jur.  66.  2  Poth.  on  Oblig.  p.  2,  app. 
by  Evans,) 

II.  Even  if  the  contract  is  not  void  at  law,  it  is  such  a 
one  as  a  court  of  equity  will  not  lend  its  aid  specifically  to 
execute.  Several  of  its  provisions  are  not  enforceable  against 
either  party  specifically,  or  in  damages ;  and  if  the  contract  is 
not  enforceable  in  its  entirety,  it  mtist  entirely  fail.     (  Vatu>- 
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hall  Bridge  Co.  v.  Spencer,  2  Madd.  356.    Josephs  v.  Feb- 
rer,  3  Barn,  dk  Ores.  639.) 

By  the  Court,  Brown,  J.  By  the  agreement  of  the  8th 
June,  1853,  referred  to  in  the  pleadings  in  this  action,  the 
defendant  David  S.  Mills  covenanted  to  convey  to  the  plain- 
tiflf,  by  deed  with  full  covenants,  certain  lots  of  land,  thirty- 
four  in  number,  situate  upon  Myrtle  avenue  and  Witherspoon 
street  in  the  city  of  Brooklyn.  The  deed  of  conveyance  was 
to  be  executed  by  himself  and  wife  and  delivered  when  the 
bill,  which  before  that  time  had  been  introduced  into  the  sen- 
ate of  the  state  of  New  York,  with  the  amendments,  or  some 
similar  bill,  to  which  I  shall  presently  refer,  should  become 
a  law.  The  agreement  recited  that  a  bill  had  recently  been 
introduced  into  the  senate  of  the  state  granting  to  David  S. 
Mills  and  others  a  franchise  for  a  rail  road  on  Division  ave* 
nue,  in  the  county  of  Kings,  and  for  the  operating  of  trains 
of  cars  thereon.  The  considerations  for  the  grant  and  con- 
veyance of  the  34  lots  of  ground  were  :  1st.  The  transfer  and 
assignment  to  David  S.  Mills  of  the  right,  title  and  interest 
of  the  firm  of  Ivins  &  Mills  in  and  to  a  certificate  or  declara* 
tion  filed  by  them  under  the  general  rail  road  act,  together 
with  the  license  theretofore  made  to  them  by  the  common 
council  of  the  city  of  Williamsburgh,  and  also  the  good  will 
of  an  omnibus  line  of  Ivins  &  Mills  on  Division  avenue. 
2d.  A  covenant  by  William  T.  Mills  "  that  he  would  give  all 
the  aid  in  his  power,  and  spend  such  reasonable  time  as  may 
be  necessary,  and  generally  use  his  utmost  influence  and  ex- 
ertions to  procure  the  passage  into  a  law  of  the  said  bill  here- 
tofore introduced  into  the  senate  of  the  state  of  New  York,  as 
hereinbefore  mentioned,  or  any  other  bill  to  the  same  end ; 
the  said  bill  being  so  amended  as  to  limit  the  grant  therein 
mentioned  to  the  said  parties  hereto,  without  any  other  party 
in  interest  in  such  grant  except  them ;  and  also  to  be  amend- 
ed as  may  mutually  be  agreed  between  said  parties,  from 
time  to  time,  until  the  same  shall  become  a  law.    And  fiir- 
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ther,  when  any  suck  bill  shall  become  a  law,  said  party  of  the 
first  part  will  release,  assign  and  transfer  to  the  party  of  the 
second  part,  by  a  good  and  sufficient  instrument  in  writing 
under  his  hand  and  seal,  all  the  right,  title  and  interest  which 
shall  accrue  to  or  belong  to  him,  the  party  of  the  first  part, 
under  such  law."  3d.  A  further  covenant  by  William  T. 
Mills,  "that  he  will  not  in  any  way  co-operate  or  conspire  with 
any  other  person  whomsoever  at  the  introduction  into  either 
branch  of  the  legislature,  or  elsewhere,  of  any  proposition  for 
the  construction  of  any  rail  road  whatever  on  Division  ave- 
nue, in  the  county  of  Kings,  or  in  any  way  give  aid  or  coun- 
tenance to  any  such  measure."  The  purpose  of  the  plaintiff's 
action  was  to  obtain  a  specific  performance  of  the  contract, 
and  to  compel  David  S.  Mills  to  execute  and  deliver  the  deed 
for  the  34  lots  of  ground  in  the  city  of  Brooklyn.  William 
Dolson  was  made  a  party  upon  the  allegation  and  charge  that 
the  lots  had  been  conveyed  to  and  were  then  held  by  him 
without  consideration,  and  with  full  knowledge  of  the  plain- 
tiff's equitable  rights  thereto. .  The  defendants  put  the  prin- 
cipal allegations  of  the  complaint  at  issue  by  their  answers, 
and  the  action  was  referred  to  Henry  Nicoll,  Esquire, to  hear 
and  determine.  Upon  the  hearing  before  the  referee,  the 
counsel  for  the  plaintiff  read  the  pleadings,  and  also  read  in 
evidence  the  agreement  executed  under  the  hands  and  seals 
of  WilHam  T.  Mills  and  David  S.  Mills.  The  counsel  for 
the  defendants  then  moved  that  the  complaint  be  dismissed, 
which  motion  the  referee  granted,  upon  the  ground  that  the 
agreement  was  illegal  and  void.  Judgment  having  been  en- 
tered, upon  the  report,  the  plaintiff  appealed. 

1  have  quoted  the  covenants  at  large  from  the  agreement 
for  the  purpose  of  seeing  the  precise  nature  of  the  plaintiff's 
obligation  under  the  contract,  and  what  were  the  nature  of 
the  services  which  he  was  to  render  as  an  equivalent  for  the 
34  lots  of  ground.  He  was  to  give  all  the  aid  in  hb  power, 
spend  his  time  and  use  his  utmost  influence  and  exertions,  to 
procure  the  passage  of  a  law  conferring  a  valuable  public  fran- 
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ohifie  upon  another.  These  are  his  very  words*  The  state 
owed  to  the  proposed  grantee  no  duty^  no  debt  and  no  obli- 
gation which  it  did  not  owe  to  all  the  rest  of  its  citissens^  and 
it  withheld  no  property  or  estate  from  him  to  which  he  had 
any  manner  of  right.  It  mighty  however,  grant  the  franchise^ 
and  should  grant  it,  if  thereby  the  puUic  interest  would  be 
served,  and  not  otherwise.  The  plaintiff  was  not  therefore 
employed,  as  he  lawfully  might  be,  to  prosecute  a  private 
claim,  nor  as  he  also  might  have  been^  without  the  breach 
of  any  moral  duty,  to  collect  information,  prepare  statements 
and  furnish  arguments  freely  and  openly  to  a  legislative  com- 
mittee in  favor  of  any  public  measure  which  might  incident- 
ally benefit  individuals.  His  employment  went  £Eur  beyond 
this.  He  was  to  give  all  Ihe  aid  in  his  power,  spend  his  time 
and  use  his  utmost  influence  and  exertions,  to  procure  for  the 
defendant  from  the  legislature  that  which,  if  granted  at  all, 
should  have  resulted  from  a  sober  examination  and  sincere 
conviction  of  its  public  necessity  and  utility,  and  not  from 
the  exertions  and  influence  of  hired  and  mercenary  outsidersw 
The  kind  of  influence  to  be  used  and  applied  to  move  the 
minds  of  the  lawgivers  to  think  favorably  of  the  proposed 
rail  road  franchise  in  Division  avenue,  is  not  defined  and  d^ 
scribed  in  the  contract.  But  we  know  well  enough  what  it 
is.  We  know  that  similar  grants  have  been  the  cause  of 
great  scandal  and  reproach  to  the  legislation  of  the  state, 
and  that  the  influences  employed  to  procure  their  passage,  by 
persons  like  the  plaintiff,  who  are  not  intrusted  with  seats  in 
the  legislature,  have  tended  to  corrupt  the  public  morals, 
weaken  the  sense  of  public  duty,  impair  the  public  virtue, 
and  lessen  the  hope  and  confidence  which  men  have  hitherto 
had  in  the  perpetuity  of  representative  government.  "  All 
contracts  or  agreements  which  have  for  their  object  any  thing 
which  is  repugnant  to  jtLstice,  or  against  the  general  policy 
of  the  common  law,  or  contrary  to  the  provisions  of  any  stat- 
ute, are  void.  The  principle  is  universally  recognized,  and- 
Vol.  XXXVI.  31 
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has  often  been  applied  in  our  own  conrts  to  contracta  which 
had  for  their  object  the  perversion  of  the  ordinary  operations 
of  the  government ;  such  as  contracts  to  prevent  a  fair  com- 
petition at  legal  sales  by  auction ;  contracts  to  prevent  the 
administration  of  the  insolvent  laws ;  and  contracts  by  which 
one  person  engages  to  pay  another  for  his  aid  and  influence, 
even  in  procuring  an  appointment  to  office.  (BeU  v.  Leggett, 
3  Oomat  176.)  So,  also,  the  same  principle  has  been  applied 
to  a  contract  to  obtain  signatures  to  a  pardon.  To  procure 
the  passage  of  an  act  of  the  legislature  by  using  personal 
influence,  and  an  agreement  to  pay  a  sum  of  money  for  with- 
drawing opposition  to  an  act  touching  the  interests  of  a  corpo- 
ration, are  equally  offensive  and  repugnant  to  public  morality. 
It  will  not  be  useful  to  pursue  the  Subject  further,  or  to  quote 
authorities  in  support  of  what  has  been  said.  They  are  nu- 
merous, and  I  could  add  nothing  to  the  argument  or  to  the 
force  and  power  of  expression  with  which  some  of  the  cases 
condemn  all  contracts  of  the  Mnd.  Some  of  the  considera- 
tions  mentioned  in  the  agreement  are  doubtless  unexception- 
able, and,  standing  alone,  would  support  the  covenants  of 
the  defendant.  But  where  the  contract  grows  out  of  or  is 
connected  with  an  illegal  act,  the  court  will  not  lend  its  aid 
to  enforce  it. 
The  judgment  should  be  affirmed. 

[DuTCHRBB  Oesejlaja  Tbbm,  Maj  12, 1862.    JBmoU,  Brown,  Scrugham  and 
LoU,  JnsticeB.] 
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BhelTes,  drawers  and  counter-tables,  put  up  by  the  owner  to  fit  the  building 
for  the  uses  of  a  retail  dry  goods  and  grocery  store,  and  without  which  the 
building  is  not  adapted  to  the  business,  are,  as  between  vendor  and  pur- 
chaser, fixtures,  and  a  part  of  the  freehold,  and  the  vendor  has  no  right  to 
remove  them. 

Upon  an  agreement  for  the  sale  of  land,  where  the  payment  of  the  purchase 
money  and  the  delivery  of  the  deed  are  concurrent  acts  to  be  done  at  a  fu- 
ture time,  the  purchaser  has  an  equitable  interest  in  the  land,  and  a  right 
to  a  specific  performance  of  the  agreement  by  the  execution  and  delivery 
of  the  deed  at  the  time  appointed,  upon  his  paying  the  purchase  moAey. 
But  he  is  not  the  owner  of  the  property  purchased,  until  the  happening  of 
those  events. 

Until  he  has  performed  the  contract,  on  his  part,  he  is  not  vested  with  the 
right  of  property,  and  cannot  assert  the  legal  rights,  or  claim  the  legal  rem- 
edies, which  belong  to  those  who  own  the  title. 

Por  a  removal  of  the  fixtures,  occurring  between  the  execution  of  the  agree- 
ment and  the  time  appointed  for  the  payment  of  the  purchase  money  and 
the  delivery  of  the  deed  and  of  the  possession  of  the  land,  the  purchaser  can- 
not maintain  an  action  against  the  vendor. 

A  demand  of  the  fixtures,  firom  the  vendor,  and  a  reAisal  to  deliver  thenii 
made  prior  to  the  Ume  fixed  for  completing  the  agreement  and  delivering 
the  possession,  will  not  avail  the  purchaseri  or  remove  the  impediment  in 
the  way  of  his  maintaining  an  action. 

APPEAL  from  a  judgment  of  the  county  court  of  Dutchess 
county,  rendered  in  an  action  commenced  before  a  jus- 
tice of  the  peace.  The  plaintiff  recovered  a  judgment,  before 
the  justice,  which  was  reversed  by  the  county  court. 

J.  F.  Bamardy  for  the  plaintiff. 

E,  Crummeyy  for  the  respondent. 

By  the  Courty  Bbown,  J.  The  articles  claimed,  to  have 
been  fixtures,  and  a  part  of  the  realty,  consisted  of  the  shelves, 
drawers  and  counter-tables  in  a  building  used  as  a  country 
store,  in  the  town  of  Dover,  Dutchess  county.  They  were 
in  the  building  and  in  actual  use  at  the  time  of  the  contract 
to  purchase  made  between  George  Tabor  and  George  Bobin- 
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son,  the  parties  to  this  action.  The  question  is  between 
vendor  and  vendee,  and  is  to  be  determined  by  the  rules 
which  prevail  and  apply  between  persons  in  that  relation. 
The  shelves  and  drawers  (the  witnesses  said)  were  put  in 
after  the  usual  way.  There  were  stancils — which  I  take  to 
have  been  standards  or  supports — fastened  to  the  wall,  and 
the  shelves  shoved  into  them.  They  were  put  up  and  used 
for  a  dry  goods  and  grocery  store.  There  were  four  or  five 
counter-tables ;  one  of  them  13  feet  9  inches  long  by  2  or  3 
feet  wide ;  tacked  to  the  floor  to  make  them  stay  there.  They 
were  put  up,  the  witness  said,  to  stay  there.  Another  wit- 
ness said  the  tables  were  nailed  by  putting  a  nail  through 
the  1^.  Another  said  they  were  nailed,  and  had  a  cleet 
nailed  down  by  the  side  of  the  legs,  and  they  had  been  moved 
about  the  store  a  number  of  times. 
^"^  The  qualities  of  a  fixture  are  that  it  must  be  essential  to 
the  business  of  the  erection,  and  attached  to  it  in  some  way, 
or  mechanically  fitted  so  as,  in  ordinary  understanding,  to 
make  a  part  of  the  building  itself,  'tt  must  be  permanently 
attached,  or  the  component  part  of  some  erection,  structure 
or  machine  which  is  attached  to  the  freehold,  and  without 
which  the  erection,  structure  or  machine  would  be  imperfect 
and  incomplete.  Physical  annexation  is  not  indispensable. 
Ponderous  articles  may  be  annexed  by  force  of  their  own 
weight,  and  many  others  might  be  enumerated  which  are 
really  portable  and  movable,  and  are  moved  about  from  time 
to  time,  and  which  are  nevertheless  a  part  of  the  freehold. 
For  example,  rail  fences  upon  a  farm,  the  keys  and  pad- 
locks upon  buildings,  parts  of  the  machinery  of  mills  of  vari- 
ous kinds,  &c.  These  are  carried  about  from  place  to  place, 
but  they  are  essential  and  indispensable  parts  of  the  ma- 
chinery or  structure,  or  of  the  farm,  and  necessary  to  its  use 
and  enjoyment.  As  between  vendor  and  purchaser  they  are 
fixtures.  The  shelves,  drawers  and  counter-tables,  in  the 
present  case,  were  put  up  by  the  owner  to  fit  the  building  for 
the  uses  of  a  retail  dry  goods  and  grocery  store.     Without 
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ihem  the  building  was  not  adapted  to  the  basinesB.  They 
were  made  to  fit  the  building  which  the  defendant  contracted 
to  sell^  and  not  to  fit  any  other  building.  And  when  he  re- 
moved them,  the  shelves,  certainly,  and  the  drawers  and 
counter-tables,  probably,  were  little  better  than  so  much 
lumber.  They  were  for  these  reasons  fixtures,  and  a  part  of 
the  freehold ;  and  the  defendant  did  wrong  to  remove  them. 
The  purchaser  had  every  reason  to  think  he  would  receive 
them  with  his  deed.  If  this  was  the  only  issue  in  the  case, 
I  should  not  hesitate  to  say  that  the  judgment  in  the  jus- 
tice's court  was  properly  rendered. 

^  We  encounter  a  more  serious  objection  to  the  judgment, 
in  the  right  of  the  plaintiff  to  maintain  this  action ;  which  I 
will  now  proceed  to  consider.  He  says,  in  his  complaint, 
that  on  the  11th  of  November,  1856,  he  bought  from  the  de- 
fendant a  lot  of  land,  with  two  dwelling  houses  and  all  other 
buildings  upon:  it,  upon  which  there  was  a  store  with  the 
fixtures,  in  Dover,  &c.  That  after  the  sale,  and  on  the  12Ui 
March,  1857,  the  defendant  entered  upon  the  premises  and 
tore  out  all  the  fixtures  belonging  thereto,  and  took  them 
away  and  converted  them  to  his  own  use.  This  complaint 
asserts  that  the  plaintiff  was  the  owner  and  had  the  legal 
title  to  the  premises  upon  which  the  entry  was  made,  and 
from  which  the  fixtures  were  taken,  at  the  time  of  the  dei- 
fendant's  wrongful  entry.  If  true,  the  right  to  recover  would 
be  indisputable.  The  answer  put  the  title  in  issue  by  a 
direct  denial.  The  proof  showed  a  written  contract  made  cm 
the  11th  November,  1856,  between  the  plaintiff  and  the  de- 
fendant, by  which  the  latt^  agreed  to  sell  the  lot  of  ground 
with  the  dwelling  houses  in  question,  for  ^3400,  to  be  paid 
and  secured  to  be  paid  on  the  1st  day  of  May  thereafter,  at 
which  time  the  deed,  with  frill  covenants,  was  to  be  delivered. 
The  payments  were  $1200  in  cash  and  a  bond  and  mortgage 
upon  the  premises  sold,  for  the  residue,  with  the  interest 
Possession  was  to  be  given  to  the  purchaser  on  the  first  of 
April,  1857.    The  fixtures  were  removed  on  the  12th  Mai«h| 
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1857,  before  the  deed  was  given,  or  the  paj^ent  of  the  pur- 
chase money,  and  while  the  defendant  was  in  the  possessioiL 
of  the  property.  The  proof  does  not  show,  affirmatively, 
that  any  deed  has  been  given ;  but  there  is  proof  that  the 
plaintiff  paid  the  purchase  money  and  possession  was  given 
him  on  the  first  of  April,  according  to  the  terms  of  the  agree- 
ment of  sale.  I  therefore  infer  that  the  deed  was  delivered 
for  the  premises  at  the  time  appointed  in  the  contract  for 
that  purpose.  It  will  be  observed  that  the  payment  of  the 
purchase  money  and  the  delivery  of  the  deed  were  concurrent 
acts,  to  be  done  at  one  and  the  same  time.  George  Tabor's 
right  to  have  the  deed,  on  the  first  of  May,  1857,  was  very 
dear,  under  the  contract ;  but  not  unless  he  was  prepared  to 
pay  and  did  pay  the  purchase  money  at  that  time.  He  had 
an  equitable  interest  in  the  lands  and  a  right  to  a  specific 
performance  of  the  contract  by  the  execution  and  delivery  of 
the  deed  at  the  time  appointed,  but  there  must  also  be  per- 
formance and  payment  on  his  part  at  the  same  time.  He 
was  not  the  owner  of  the  property  purchased,  until  the 
happening  of  these  events.  The  contract  might  or  might 
not  be  performed ;  but  until  it  was  performed  on  his  part, 
he  was  not  vested  with  the  right  of  property,  and  could  not 
assert  the  legal  rights,  or  claim  the  legal  remedies,  which 
belong  to  those  who  own  the  title.  He  was  entitled  to  the 
usual  remedies  of  those  having  equitable  interests,  to  prev^it 
waste  and  injury  and  alienation  to  others  until  the  time  ap- 
pointed to  execute  the  contract,  but  that  was  alL  The  injury 
of  which  he  complains  was  committed  before  he  obtained  the 
deed,  and  before  he  was  entitled  to  it.  If  his  action  is  treat- 
ed as  an  action  of  trespass,  for  a  tortious  entry  upon  lands, 
possession  of  the  locus  in  quo  is  a  material  element  in  such 
an  action,  because  the  injury  is  done  to  the  possession.  If 
it  be  treated  as  an  action  of  trover  and  conversion  of  personal 
property,  which  seems  to  be  the  frame  of  the  complaint,  the 
same  element  is  wanting ;  for  the  plaintiff  in  such  an  action 
must,  at  the  time  of  the  conversion,  have  had  a  property  in 
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ihe  goods,  either  general  or  special,  and  liave  had  also  the 
possession  or  the  right  to  the  immediate  possession.  (1  Ohtt, 
Flead,  150,  and  the  notes.) 

The  demand  made  of  the  defendant  to  deliver  over  the  fix* 
tures  to  the  plaintiff,  in  March,  1859,  does  not  remove  the 
impediment  in  the  way  of  the  plaintiff's  maintaining  the 
action.  The  demand  and  refusal  is  evidence  of  the  conver- 
sion, but  of  nothing  more.  The  conversion  is  not  disputed. 
The  question  is  upon  the  plaintiff's  right  of  property.  If  the 
executory  contract  had  the  effect  to  pass  the  title  to  the  real 
property,  then  the  fixtures  removed  were  the  property  of  the 
plaintiff  at  the  time  they  were  removed ;  otherwise  not.  He 
purchased  the  realty,  and  that  passed  by  force  of  the  deed, 
and  not  by  force  of  the  executory  contract.  The  moment 
the  shelves,  drawers  and  counters  were  severed  from  the  free- 
hold they  ceased  to  be  a  part  of  it,  and  could  not  pass  by  a 
conveyance  which  was  strictly  a  grant  of  the  land  and  its  ap- 
purtenances. To  make  the  demand  and  refusal  of  any  value, 
or  available  for  any  purpose,  the  plaintiff  must  have  had  the 
right  of  property,  and  thus  have  been  entitled  to  the  posses- 
sion. And  he  cannot  be  deemed  to  have  had  the  right  of 
property  unless  the  executory  contract  had  the  effect  to  pass 
to  and  vest  in  him  the  legal  title. 

The  cases  of  Strong  v.  Taylor ,  (2  Sill,  326,)  and  TuthiU 
V.  Wheeler,  (6  Barb.  362,)  are  authorities  to  show  that  a 
mere  executory  contract  for  the  sale  of  a  canal  boat,  when 
the  purchase  money  is  paid,  the  purchaser  to  have  the  im- 
mediate possession,  to  be  paid  for  at  a  future  time  from  the 
freights  earned  by  the  boat,  does  not  vest  the  title  in  the  pur- 
chaser until  the  whole  of  the  consideration  money  is  paid. 
In  the  first  named  case  the  property  was  seized  by  the  sheriff 
upon  an  execution  against  the  party  who  contracted  to  pur- 
chase, and  in  the  latter  named  case  the  vessel  was  seized  by 
the  tax  collector  upon  a  tax  warrant  against  the  party  con- 
tracting to  sell.    And  in  both  cases  portions  of  the  purchase 
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money  had  been  paid,  and  the  parties  contracting  to  pnrohase 
had  the  actual  possession  at  the  time  of  the  levy  and  seiznra 
What  the  plaintiff's  remedy  is,  if  he  has  any,  and  whether 
he  has  waived  it  by  accepting  the  deed  without  objection,  it 
is  not  necessary  for  us  to  say.  We  think  the  present  action 
cannot  be  maintained,  and  the  judgment  of  the  county  court 
should  be  affirmed. 

[DuTCHBSB  Gbztbbal  Tbbm,  May  12, 1862.    Ematt^  Brown,  Scrugham  and 
LoU,  Justices.] 
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TOhM?  Doughty  and  others,  Commissioners  of  Highways  of  the 

town  of  Beekman,  vs.  Brill. 

There  can  be  no  proceediDgs  by  commiuioDers  of  highways,  for  an  encroach- 
ment upon  a  highway,  in  a  case  where  the  highway  has  not  been  Uiid  ovi 
and  reoordedi  in  conformity  with  the  directions  of  a  highway  act. 

!Che  fftct  that  a  road  has  been  used  as  a  pnblic  highway  for  twenty  years  or 
more,  will  not  glre  the  commissioners  jorisdiction  to  proceed  against  an  in- 
diTidnal,  for  an  encroachment  thereon  by  fences,  unless  such  road  has  beoi 
laid  out  and  recorded  as  a  public  highway. 

r[E  defendant  is  the  owner  of  a  farm  in  the  town  of  Beek- 
man, Dutchess  county,  bounded  on  a  public  highway  in 
said  town,  and  within  the  last  two  years  had  moved  his  fence 
out  in  said  highway,  and  taken  and  appropriated  a  large 
quantity  of  the  same  to  his  own  use.  The  appellants,  as 
commissioners  of  highways  of  said  town,  took  the  legal  steps 
and  declared  the  said  fence  an  encroachment,  and  ordered 
the  same  to  be  removed.  The  defendant  denied  the  encroach- 
ment. A  jury  was  then  called,  who  found  the  fence  an 
encroachment,  and  made  the  proper  order,  which  was  filed. 
The  highway  has  been  used  as  a  public  highway  for  over  40 
years.  The  respondent  refused  and  declined,  after  such  order, 
to  remove  the  said  fence,  and  this  action  was  then  brought 
to  recover  the  penalty  given  by  the  statute.  The  defendant 
sets  up  as  a  defense  that  the  highway  in  question,  not  having 
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been  anireyed  and  a  record  thereof  filed,  was  not  a  highway 
'4aid  out''  within  the  meaning  of  the  statute.  The  judge 
before  whom  the  action  was  tried,  at  the  circuit,  held  with 
the  defendant,  and  ordered  judgment  of  nonsuit.  This  ap- 
peal was  brought  to  reverse  said  judgment. 

John  Thompson,  for  the  appellants.  I.  The  statute  pro- 
vides, that  ^'all  public  highways  now  in  use,  heretofore  laid 
out  and  allowed  by  any  law  of  this  state,  of  which  a  record 
shall  have  been  made  in  the  office  of  the  clerk  of  the  county 
or  town;  and  all  roads  not  recorded,  which  have  been  or 
shall  have  been  used,  as  public  highways,  for  twenty  years 
or  more,  shall  be  deemed  public  highways,  but  may  be  altered 
in  conformity  to  the  provisions  of  this  title."  (1  B.  8.  4^A 
ed.  p.  1049,  §  116.)  "In  every  case  where  a  highway  shall 
have  been  laid  out,  and  the  same  has  been  or  shall  be  en- 
croached upon  by  fences,  erected  by  any  occupant  of  the  land 
through  or  by  which  such  highway  runs,  the  commissioners 
of  highways  of  the  town  shall,  if  in  their  opinion  it  be 
deemed  necessary,  order  such  fences  to  be  removed,  so  that 
such  highway  may  be  of  the  breadth  originally  intended." 
{Id.  1050,  §  121.)  The  only  question  presented  is,  what  is 
the  meaning  of  the  term  "laid  out,"  as  used  in  section  121  ? 
We  claim  that  it  includes  aU  highways,  whether  opened  by 
a  jury  and  commissioners,  or  made  so  by  user  for  20  years. 
The  statute  has  declared  that  a  road  used  by  the  public  for 
20  years  and  upwards,  is  a  public  highway.  How  a  road  or 
highway  becomes  a  highway  is  a  matter  of  indifference :  the 
thing  to  be  considered  is,  is  it  a  highway  ?  Statutes  are  to 
be  construed  beneficially — the  public  are  to  be  protected. 
The  object  of  this  section  121  is  to  empower  the  commission- 
ers to  remove  encroachments,  and  it  is  their  duty  to  see  that 
the  public  have  their  rights.  The  highway  in  question  is  a 
highway,  so  declared  by  statute ;  and  the  public  have  the 
same  right  to  have  this  highway  of  the  width  that  it  was 
originally  fenced  and  "intended"  and  the  width  that  it  has 
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been  used  for  the  last  40  years,  that  they  have  to  hare  a 
highway  found  by  a  jury  of  the  width  it  was  laid  out.  This 
being  a  highway  by  statute,  is  subject  to  all  the  laws  relating 
to  highways.  Any  other  construction  given  to  this  section 
121  would  be  destructive  to  the  public  interest.  If  the  term 
'4aid  ouf  is  to  be  construed  only  as  applicable  to  roads  laid 
out  by  a  jury,  then  one  half  of  all  the  old  roads  in  this 
country — we  venture  to  say  that  this  proportion  has  never 
been  recorded — are  liable  to  be  encroached  upon  and  their 
usefulness  destroyed ;  for  if  they  can  be  encroached  upon  one 
foot,  they  can  be  twenty  feet,  and  up  to  the  point,  leaving  just 
enough  space  for  a  wagon  to  pass  along.  This  is  not  an- 
swered by  saying  that  the  commissioners  should  have  the 
roads  recorded ;  for  all  this  encroachment  may  be  done  be- 
fore a  record  is  made.  Besides,  if  this  term  '4aid  out"  is  to 
receive  the  narrow  construction  contended  for,  then  it  will 
not  apply  to  a  road  used  20  years  and  upwards  and  recorded ; 
fbr  there  has  been  no  ^^ laying  out"  here;  the  commissioners 
make  a  record.  They  do  not  lay  it  out,  and  we  thus  have 
two  classes  of  highways  unprotected  by  this  section  121.  If 
roads  used  20  years  and  upwards  and  recorded,  are  within  the 
term  ^4aid  out,"  then  the  road  in  question  is ;  for  the  same 
reason  that  would  include  the  one,  will  the  other.  The  rec- 
ord of  a  road  in  no  way  enlarges  or  alters  the  right  of  the 
public  or  the  boundaries  of  the  road,  but  only  perpetuates 
the  evidence  of  a  public  right.  (24  Wend.  492.)  The  mar- 
ginal note  in  the  case  of  The  People  v.  Law8on^  (17  John. 
277,)  that  '^a  road  used  as  a  common  highway  since  the  year 
1777,  but  not  recorded  as  such,  is  not  a  public  highway  within 
the  meaning  of  the  act  relative  to  highways,  (session  36,  chap- 
ter 33,)"  is  not  sustained  by  the  opinion  in  the  case.  The 
court  puts  its  opinion  expressly  on  the  ground  that  the  jury 
had  found  that  '4t  had  not  been  used  as  a  public  highway 
for  20  years  next  preceding  the  21st  of  March,  1797." 

II.  The  second  objection  raised  in  the  answer  is,  that  the 
road  in  question  has  no  definite  limits.    The  supreme  court 
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has  settled  this  point  to  the  effect  that  the  boundaries  of  a 
road  claimed  by  user  for  20  years,  are  as  it  has  been  used  for 
the  past  20  years.    (6  Cowen,  189.    24  Wend.  492.) 

III.  The  answer  raises  another  objection,  that  the  first 
order  of  removal  made  by  the  commissioners  and  served  on 
the  defendant,  is  defective.  If  there  is  any  thing  in  this  ob- 
jection, it  is  now  too  late  to  raise  it.  If  the  defendant  in* 
tended  to  rely  upon  this  point,  he  ought  to  have  done  so  at 
the  time,  by  treating  it  aQ  a  nullity ;  instead  of  which,  he 
waived  aU  defects;  served  a  notice  denying  the  encroach- 
ment ;  compelled  the  commissioners  to  call  a  jury,  who  de- 
cided that  he  had  made  the  encroachment  complained  of, 
&c.,  and  this  suit  is  now  brought  to  recover  the  penalty  for 
not  removing  the  fence.     (AngeU  on  Highways ^  §  232.) 

J.  F.  Barnard^  for  the  defendant.  I.  The  words  of  the 
statute  give  a  penalty  only  when  '^  a  highway  shall  have  been 
laid  out."  (1  B.  8.  4dh  ed.  p.  1050.)  The  ascertaining,  de- 
claring and  recording  an  old  road,  is  not  'laying  ouf  a  road. 
(The  People  v.  Judges  of  Cortland  Co,j  24  Wend.  491.) 

II.  The  notice  is  insufficient ;  it  does  not  specify  the  width 
originally  intended.    (MoU  v.  Gom'rs  of  Bush,  2  Hilly  472.) 

III.  The  order  required  the  defendant  to  remove  his  fence, 
which  was  behind  the  old  rail  fence  removed  by  him,  and  the 
order  is  entire. 

By  the  Gourty  Bbown,  J.  The  plaintiffs  brought  their 
action  to  recover  certain  penalties,  alleged  to  have  been  in- 
curred under  the  highway  act,  for  the  negligent  omission  to 
remove  an  encroachment  by  fences  erected  upon  a  highway 
in  the  town  of  Beekman.  The  answer  admitted  most  of  the 
allegations  in  the  complaint ;  especially  the  meeting  of  the 
commissioners  and  the  order  that  the  encroachments  be  re- 
moved, and  the  service  of  the  notice  to  remove ;  but  it  denied 
that  the  notice,  or  the  order,  specified  the  breadth  of  the 
road  originally  intended.    It  also  admitted  the  service  of  the 
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notice  denying  the  encroachment,  the  issuing  of  the  summons, 
the  serrice  thereof,  the  meeting  of  the  freeholders,  the  pro- 
ceediugs  had  before  them,  their  certificate  finding  that  an 
encroachment  had  been  made,  and  the  filing  the  same  with 
the  town  clerk  as  required  by  the  statute.  But  it  alleged 
and  insisted  that  such  road  or  highway  had  never  been  laid 
out,  and  that  no  record  or  survey  of  the  laying  out  <»f  such 
road  had  ever  been  filed  in  the  clerk's  office  of  the  town  of 
Bednnan. 

At  the  trial  before  Mr.  Justice  Emoi^t,  at  the  Dutchess 
circuit,  it  was  admitted  by  the  counsel  for  the  plaintifGs  that 
there  was  no  record  of  the  highway  in  controversy  in  the  ci-^ 
fice  of  the  town  clerk  of  Beekman ;  in  other  words,  that  it 
was  not  one  of  that  class  of  highways  which  had  been  laid 
out  by  proceedings  under  the  statute,  and  it  also  appeared 
that  the  order  of  the  commissioners,  and  the  notice  for  the 
removal  of  the  encroachment,  did  not  specify  the  breadth  of 
the  road  as  originally  intended.  This  latter  circumstance 
ensued  as  a  consequence  of  the  want  of  a  record  in  Ihe  town 
clerk's  office.  The  plaintifis  were  nonsuited  upon  the  trial, 
the  judge  being  of  opinion  that  there  could  be  no  proceedings 
for  an  encroachment,  by  the  commissioners,  in  a  case  where 
the  highway  had  not  been  laid  out,  and  recorded,  in  conform- 
ity with  the  directions  of  the  h^hway  act. 

The  distinction  between  public  highways  laid  out  and  al- 
lowed by  law,  and  public  highways  which  become  such  by  a 
user  of  twenty  years  and  upwards,  is  recognised  and  main- 
tained in  various  provisions  of  title  1,  chap.  16,  in  regard  to 
highways  and  l»idges.  Thus,  in  the  3d  subdivisicm  of  sec- 
tion 1,  it  is  made  the  duty  of  the  conmiissioners  of  highways 
to  cause  such  of  the  roads  used  as  highways  as  shall  have 
been  laid  out  and  not  sufficiently  described,  and  such  as  shall 
have  been  used  for  twenty  years  but  not  recorded,  'to  be  as- 
certained, described  and  entered  of  record  in  the  town  clerk's 
office;  So  also  section  104  declares,  '^  all  public  highways  now 
in  use,  heretofore  laid  out  and  allowed  by  any  law  of  this 
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Btate,  of  which,  a  record  Bhall  have  been  made  in  the  office  of 
the  derk  of  the  county  or  town ;  and  all  roads  not  recorded^ 
which  have  been  uaed  as  public  highways  for  twenty  years  or 
more^  shall  be  deemed  public  highways^  but  may  be  altered 
in  conformity  to  the  provisions  of  the  title/'  The  first  class 
become  public  highways .  by  force  and  authority  of  proceed* 
ings  had  under  the  statute,  and  which  assure  compensation 
to  the  owners  of  the  lands  taken  for  that  purpose ;  while  the 
latter  class  beeome  such  by  force  of  a  rule  of  the  common 
law,  which  presumes  a  dedication  or  grant  from  the  public  use 
for  twenty  years  and  more.  The  distinction  is  substantial 
and  material.  It  was  present  to  the  minds  of  those  who 
framed  the  law ;  and  we,  who  are  to  construe  and  expound 
its  various  parts,  must  also  keep  it  in  mind.  Otherwise  we 
shall  not  give  effect  to  the  intuition  of  the  legislature. 

The  I07th  •  section  of  the  act,  which  is  the  basis  of  the 
plainti£&'  proceedings  in  this  action,  declares  that  ^^  in  every 
case  where  a  highway  shall  have  been  laid  out,  and  the  same 
shall  have  been .  encroached  upon  by  fences  erected  by  any 
occupant  of  the  land  through  or  by  which  such  highway  runs, 
the  commissioners  of  highways  of  the  town  shall,  if  in  their 
opinion  deemed  necessary,  order  such  fences  to  be  removed^ 
so  that  the  highway  may  be  of  the  breadth  originally  intend* 
ed"  The  commissioners  are  to  make  and  sign  an  order  in 
writing.  They  are  also  to  give  notice  in  writing  to  the  occu- 
pant of  the  land^  to  remove  the  fence  within  60  days ;  and 
every  such  notice  and  order  shaH  specify  the  breadth  of  the 
road  originally  intended,  the  extent  of  the  encroachment  and 
the  place  or  places  where  the  same  are.  Then  foUow  the 
sections  containing  the  directions  for  summoning  a  jury,  for 
the  hearing,  the  rendering  their  verdict  and  filing  their  certi* 
ficate,  if  the  encroachment  is  denied  by  the  occupant  of  the 
adjoining  land.  It  is  to  be  observed,  that  the  proceedings 
are  had  in  respect  to  ^^  a  highway  whicb  shall  have  been  laid 
out,  and  shall  have  been  encroached  upon  by  fences  erected  by 
an  occupant  of  adjoining  land.    Indeed,  they  can  apply  to 


494        OASES  IN  THE  SUPREME  OOUBT. 

Donghtj  V.  Brill. 

no  other.  The  commissioners  are  to  order  the  fences  to  be 
removed,  so  that  the  highway  may  be  of  the  breadth  originally 
intended.  They  are  also  to  specify  in  the  order  and  notioe 
what  the  breadth  of  the  road  was  originally  intended  to  be, 
and  the  extent  and  the  place  of  encroachment.  That  is,  the 
order  and  the  notice  are  to  contain  the  lines — the  exterior 
lines  of  the  road— as  originally  Liid  out,  and  inform  the  oc- 
cupant upon  what  part  of  the  line  he  has  encroached  by 
fences.  In  Mott  v.  Hie  Oommiasionera  of  Highways  o/Bushj 
(2  Hilly  472,)  the  court  held  it  to  be  an  incurable  defect,  in 
simUar  proceedings,  that  the  notice  and  order  omitted  to  spe- 
cify the  original  breadth  of  the  road,  and  the  extent  and  the 
places  of  the  encroachment.  In  the  opinion  it  is  said :  '^  The 
commissioners  are  required  to  put  the  party  in  possession  of 
all  the  particulars  of  the  encroachment  necessary  to  enable 
him  to  go  upon  the  ground,  where  it  is  alleged  to  exist,  and 
remove  it  at  once.  They  are  to  ascertain  the  original  width 
of  the  road,  the  place  and  extent  of  the  encroachment,  and 
must  specify  and  limit  the  same  in  a  way  that  can  be  easQy 
and  readily  comprehended  by  the  occupant.''  When  the 
statute  speaks  of  the  '^  breadth  of  the  road  originally  intend- 
ed,'' it  uses  terms  which  can  only  apply  to  roads  deliberately 
and  carefuUy  laid  out,  with  lines  designated  by  monuments, 
or  courses  and  distances,  and  the  width  of  which  is  accurately 
stated  and  made*  a  record  in  the  office  of  the  town  clerk. 
Boads  which  become  public  highways  by  twenty  years'  use 
do  not  always  originate  in  the  intention  of  any  one.  In  a 
country  like  ours,  in  times  past,  they  have  their  origin  not 
unfrequently  in  accident  and  convenience,  in  obscure  paths 
and  passage  ways  from  one  settlement  to  another,  which  in- 
creasing population  and  travel  in  time  matures  into  a  pub- 
lic highway.  They  certainly  do  not  usually  have  their  origin 
in  that  intention  which  manifests  itself  in  a  formal  written 
grant  or  dedication  wherein  the  lines  and  courses,  length  and 
breadth,  are  designated  with  accuracy  and  precision,  for  the 
information  of  fiiture  times.    In  regard  to  such  roadB,  there 
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IB  no  means  at  the  command  of  the  commiBsioners  by  whidi 
they  can  say  what  the  breadth  was  originally  intended  to  be. 
As  to  them,  the  provisions  of  the  statute  in  regard  to  en- 
croachments could  not  be  executed.  This  construction  ac- 
cords with  the  letter  of  the  statute. 

I  therefore  conclude  that  the  commissioners  of  the  town  of 
Beekman  had  no  jurisdiction  of  the  subject  of  the  encroach- 
ment upon  the  road  referred  to  in  the  pleadings,  and  that  they 
were  properly  nonsuited  at  the  trial. 

The  judgment  should  be  affirmed. 

DvTCHBBB  0BNBBAL  TsBM,  May  12, 1862.  JEmoHf  Brown,  Serugham  and 
LcfU,  JnsticeB.] 


SOHMEIDEB  V8.   MoLaNB  and  DUFOUR. 

Roles  15  and  28  of  the  general  roles  made  by  the  Metropolitan  Police  Board, 
for  the  goTemment  of  the  police,  which  direct  that  all  persons  who  shall  be 
arrested  any  time  when  the  police  coorts  are  not  open  shall  be  conyeyed 
immediately  to  the  police  station  hoose  of  the  policeman  who  makes  the 
arrest;  and  that  when  a  person  accosed  of  having  committed  a/sZony  or 
misdemeanor  is  brooght  to  the  station  hoose  when  the  police  coorts  are  not 
open,  the  officer  on  doty,  after  ascertaining  that  the  act  charged  constitotes 
a  felony  or  other  offense  for  which  a  person  can  lawftilly  be  detained,  &c.  shaU 
caose  the  accosed  to  be  detained  in  the  station  hoose  ontil  the  next  morn- 
ing, will  not  josti/y  the  imprisonment  in  the  cell  of  a  station  hoosoi  of  a 
person  who  is  charged  with  no  offense,  other  than  the  breach  of  a  monici- 
pal  ordinance  against  riding  horses  on  the  sidewalks. 

Where  a  person  is  arrested  in  the  day  time,  in  the  city  of  Brooklyn,  for  vio- 
lating a  city  ordinance,  it  is  the  doty  of  the  officer  to  take  him  before  the 
police  Jostice,  or  one  of  the  justices  elected  onder  the  act  to  establish  coorts 
of  civil  and  criminal  jorisdiction  in  that  city,  passed  March  24, 1849. 

There  is  a  wide  difference  between  the  perpetration  of  a  crime,  and  the  vio* 
lation  of  a  corporation  ordinance.    Per  Bbowk,  J. 

The  28th  of  the  general  roles  of  the  Metropolitan  Police  Board  directing  the 
officer  on  doty  to  ascertain  that  the  act  charged  constitotes  a  felony  or 
other  offense  most  be  constroed  to  mean  a  crminal  offense,  and  nothing 
less.    Per  Bbown,  J. 
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APPEAL  from  a  judgment  of  the  city  court  of  Brooklyn, 
Altered  upon  the  verdict  of  a  jury. 

P.  V.  B.  Stanton^  for  the  defendantB. 

J.  W.  Gilbert y  for  the  plaintiff. 

By  the  Gourty  Bbown^  J.  The  plaintiff  is  the  prindpal 
of  a  private  school  in  the  city  of  Brooklyn,  and  was  arreeted 
by  one  Jeremiah  Clark,  a  policeman  of  the  city,  without  pro- 
cess, for  riding  his  horse  on  the  sidewalk  on  Ninth  street,  be- 
tween 3d  and  4th  avenues,  in  the  presence  and  view  of  the 
officer,  and  in  violation  of  one  of  the  ordinances  adopted  by 
the  common  council  of  the  city.  The  arrest  was  made  at 
5^  o'clock  in  the  afternoon  of  the  2l8t  of  February,  1861. 
The  defendant  Benjamin  B.  McLane  is  the  captain  and  the 
defendant  John  Dufour  the  sergeant  of  the  metropolitan 
police  force,  8th  precinct,  in  the  city  of  Brooklyn.  The 
plaintiff,  immediately  upon  his  arrest,  was  taken  to  the  sta- 
tion house  of  the  8th  precinct,  by  officer  Clark,  and  at  6 
o'clock  in  the  afternoon  delivered  to  the  defendants,  who  re- 
ceived him  into  their  custody,  examined  and  searched  him, 
and  took  from  his  person  such  money  as  he  had  and  put  him 
him  in  a  cell,  where  he  was  confined  until  the  next  morning ; 
at  which  time  he  was  taken  before  the  police  magistrate. 
He  there  paid  the  fine  imposed  by  the  ordinance,  had  his 
money  restored  to  him  and  was  discharged.  His  horse,  which 
had  been  put  into  the  pound  and  kept  during  the  night,  was 
also  restored  to  him  upon  his  paying  the  pound  keeper  the 
sum  of  fifty  cents.  He  thereupon  commenced  his  action 
against  the  defendants,  for  the  wrong  done  to  his  person, 
alleging  the  detention  and  imprisonment  by  the  defendants 
to  have  been  oppressive  and  xmjustifiable,  and  without  the 
authority  of  law.  The  defendants  in  their  answer  set  up  the 
breach  of  the  city  ordinance,  in  presence  and  view  of  the  officer, 
the  plaintiff's  arrest  therefor  and  commitmeiit  to  them  for  safe 
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keeping,  and  their  right  as  officers  and  members  of  the  metro- 
politan police  force  to  detain  him  for  hearing  before  the 
police  magistrate.  The  jury  found  a  verdict  for  the  plain- 
tiff for  $100,  upon  which  judgment  was  entered,  and  from 
which  the  defendants  duly  appealed  upon  exceptions  taken 
to  the  charge  of  the  city  judge  to  the  jury ;  which  I  will  pro- 
ceed to  examine. 

The  city  ordinance  was  produced  and  proved,  and  its  vio- 
lation by  the  plaintiff  in  presence  and  view  of  the  officer  was 
not  controverted.  It  also  appeared,  from  the  evidence  of 
James  H.  Cornwall,  who  was  the  police  magistrate  at  the 
time,  that  the  usual  hours  during  which  the  police  courts 
were  open  for  the  transaction  of  business  at  the  city  hall, 
were  from  9  o'clock  A.  M.  to  4  o'clock  P.  M.,  during  each 
day.  That  the  witness  then  resided  within  the  city,  at  No. 
101  Clermont  avenue,  and  Justice  Blatchley,  another  magis- 
trate, resided  one  mile  and  a  half  nearer  the  8th  precinct 
station  house  than  the  witness.  The  witness  also  said  he 
was  then  in  the  habit  of  transacting  business  at  the  different 
station  houses.  The  defendants  also  read  in  evidence  cer- 
tain general  rules  made  by  the  Metropolitan  Police  Board,  for 
the  government  of  the  police,  rule  15  of  which  directs  that 
''all  persons  who  shall  be  arrested  during  the  time  the 
police  courts  are  directed  to  be  kept  open,  shall  be  taken  im- 
mediately to  the  police  court  in  the  police  district  to  which 
the  policeman  who  may  make  the  arrest  may  be  attached ; 
and  all  persons  arrested  at  any  other  time  shall  be  conveyed 
in  like  manner  to  the  police  station  house  of  the  policeman 
who  may  make  the  arrest.''  Bule  28  also  directs,  that ''  when 
a  person  accused  of  having  committed  a  felony  or  misde- 
meanor is  brought  to  the  station  house  when  the  police 
courts  are  not  open,  the  officer  on  duty  to  whom  the  com- 
plaint is  made,  is  only  to  ascertain  from  the  person  preferring 
it  that  the  act  charged  constitutes  a  felony  or  other  offense 
for  which  a  person  can  lawfully  be  detained,  and  that  there 
is  reasonable  ground  for  the  complaint  against  the  party  ao^ 
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CQBed.  He  will  then  enter  the  name  of  the  prisoner  on  the 
blotter,  and  cause  him  to  be  detained  in  the  station  house 
until  the  next  morning.  He  will  also  enter  the  name  and 
address  of  the  complainant  and  witnesses  on  the  blotter,  and 
take  the  necessary  measures  to  insure  their  appearance  before 
the  magistrate  in  the  morning."  It  was  under  the  authority 
of  these  regulations  that  the  defendants  sought  to  justify  the 
imprisonment  of  the  plaintiff.  When  the  evidence  was 
dosed,  the  judge  instructed  the  jury  that  the  imprisonment 
was  without  legal  authority,  and  the  only  question  for  them 
to  determine  was  the  amount  of  the  damages  the  plaintiff 
should  recover  for  the  detention.  To  this  charge  and  in- 
struction the  defendants'  counsel  excepted.  He  also  asked 
the  judge  to  charge  that  it  was  a  question  of  fact  for  them 
to  determine,  whether  or  not  the  hour  at  which  the  plaintiff 
was  brought  to  the  station  house  was  a  reasonable  one  to 
have  taken  him  before  a  magistrate.  This  the  judge  refused 
to  do,  but  instructed  them  it  was  a  question  of  law  and  not 
of  fact,  as  to  the  reasonableness  of  the  hour,  (there  being  no 
dispute  that  it  was  6  o'clock  in  the  afternoon.)  And,  as 
matter  of  law,  he  instructed  them  that  6  o'clock  P.  M.  was 
a  reasonable  hour  at  which  to  have  taken  the  plaintiff  before 
a  magistrate.  To  which  refusal  and  charge  the  counsel  for 
the  defendants  excepted. 

The  power  of  the  board  of  metropolitan  police  to  make  the 
regulations  referred  to  was  not  questioned,  upon  the  argu- 
ment. The  authority  given  to  the  members  of  the  police  to 
arrest  persons  in  the  act  of  committing  crimes,  or  accused, 
upon  reasonable  and  probable  cause,  of  committing  crimes, 
and  their  detention  until  an  examination  can  be  had  before 
the  committing  magistrate,  is  indispensable  to  the  due  exe- 
cution of  the  criminal  law  and  the  protection  of  the  commu- 
nity. The  power,  however,  should  be  carefully  and  discreetly 
exercised,  and  not  extended  to  acts  reprehensible,  and  which 
may  subject  the  offender  to  some  measure  of  punishment^  but 
which  are  not  criminal    There  is  a  wide  difference  between 
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ihe  perpetration  of  a  crime  and  the  violation  of  a  corporation 
ordinance.  The  former  implies  moral  turpitude^  and  is  pre- 
earned  to  be  committed  malo  animo ;  while  the  latter  in-> 
Yolves  no  moral  guilt,  and  may  have  been  inadvertentlyy  nay 
innocently,  committed.  The  omission  to  remove  the  snow 
and  ice  from  the  sidewalks  of  a  populous  city  may  be  as  much 
a  violation  of  a  corporation  ordinance,  to  which  a  penalty  is 
attached,  as  to  ride  a  horse  upon  the  sidewalks  of  the  same 
city.  Neither  of  them  are  crimes,  and  no  one  conversant 
with  the  nature  and  principles  of  the  criminal  law  would  re- 
gard, or  think  to  punish,  them  as  crimes.  The  distinction 
between  public  crimes  and  private  injuries  is  created  by  pos- 
itive law  and  referable  only  to  civil  institutions.  ^'  A  crime 
or  misdemeanor  is  an  act  committed  or  omitted  in  violation 
of  the  public  law  either  forbidding  or  commanding  it.  This 
general  definition  comprehends  both  crimes  and  misdemean- 
ors, which,  properly  speaking,  are  mere  synonymous  terms, 
tiiough  in  common  usage  the  word  crimes  is  made  to  denote 
such  o£fenses  as  are  of  a  deeper  and  more  atrocious  dye ;  while 
smaller  faults  and  omissions  of  less  consequence  are  comprised 
under  the  gentler  name  of  misdemeanors  only.''  (4  Black. 
Cam.  5.)  To  subject  a  person,  without  trial  or  examination,  to 
search  and  examination  of  his  person,  and  to  confinement 
during  the  night  in  the  cell  of  a  station  house,  who  is  charged 
with  no  offense  but  the  breach  of  a  municipal  ordinance  in 
regard  to  the  mode  of  passing  over  the  public  streets,  would 
be  a  needless  piece  of  severity,  if  not  of  actual  barbarity,  and 
one  which  I  do  not  think  it  was  the  intention  of  the  legisla- 
ture or  the  board  of  metropolitan  police  to  infiict.  The  28th 
of  the  general  rules  already  referred  to  speaks  of  persons  ac- 
cused of  having  committed  a  felony,  or  misdemeanor,  brought 
to  the  station  house  when  the  police  courts  are  not  open. 
And  although  the  same  sentence  directs  the  officer  on  duty 
to  ascertain  that  the  act  charged  constitutes  a  felony  or  other 
offense,  the  latter  word  must  be  construed  to  mean  a  criminal 
offense,  and  nothing  less ;  because  the  obvious  purpose  of  the 
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rule  is  to  prescribe  the  duty  of  the  police  officers  in  their 
treatment  of  persons  charged  with  crimes.  The  term  crime, 
or  offense^  when  used  in  any  statute^  shall  be  construed  to 
mean  any  offense  for  which  any  criminal  punishment  may  by 
law  be  inflicted.  (2  B.  S.  2d  ed.  587,  §  33.)  And  so  the 
doing  of  an  act  which  is  prohibited  by  statute,  to  which  there 
is  a  penalty  attached,  is  not  a  misdemeanor.  There  are  of- 
fenses against  morality,  against  the  laws  of  health,  against 
good  breeding  and  the  order  and  decorum  of  social  intercourse, 
&c.,  but  when  the  law  speaks  of  offenses,  it  means  those  of 
which  the  law  takes  cognizance,  and  for  which  criminal  pun- 
ishment may  be  inflicted.  We  are  not  left,  however,  to  con- 
jecture or  construction  as  to  the  duty  of  the  members  of  the 
police  who  may  arrest  persons  thought  to  have  committed  a 
breach  of  a  corporation  ordinance,  and  to  have  incurred  a 
penalty  therefor.  The  common  council  of  the  city  of  Brook- 
lyn derive  their  power  to  make  and  establish  ordinances  and 
by-laws,  by  virtue  of  the  act  to  consolidate  the  cities  of  Brook- 
lyn and  Williamsburgh  and  the  town  of  Bushwick,  passed 
April  17, 1854.  The  20th  section  of  title  6  of  the  act  pre- 
scribes the  mode  of  enforcing  such  ordinances,  and  declares 
that  any  person  arrested  in  pursuance  of  the  act,  for  the  vio- 
lation of  any  ordinance,  by-law  or  regulation  of  the  common 
council,  or  of  the  board  of  health,  may  be  taken  before  the 
police  justice,  or  either  of  the  justices  elected  under  the  act 
to  establish  courts  of  civil  and  criminal  jurisdiction  in  the 
city  of  Brooklyn,  passed  March  24,  1849,  who  shall  there- 
upon have  authority  to  impose  upon  such  person  a  fine  not 
exceeding  the  penalty  prescribed  by  the  ordinance  which  such 
person  shall  be  proved  to  have  violated,  and  to  commit  such 
person  to  the  county  jail  of  Kings  county  for  a  period  not 
exceeding  thirty  days,  or  until  such  fine  shall  be  paid.  In 
the  present  case  the  plaintiff  was  arrested  in  open  daylight, 
at  half  past  five  o'clock  in  the  afternoon*  It  was  the  duty 
of  the  arresting  officer  to  have  taken  him  before  a  magistrate, 
in  compliance  with  the  plain  directions  of  the  act.    He  was 
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delivered  over  to  the  defendants  at  6  o'clock  on  the  same  day. 
They  had  no  power  to  receive  or  to  detain  him.  They  were 
mistaken  in  respect  to  the  extent  of  their  authority,  and  so 
their  defense  of  justification  fisdled  upon  the  trial.  The  city 
judge  was  right  in  saying  to  the  jury  that  the  only  question 
for  their  determination  was  the  amount  of  the  plaintiff's 
damages. 

The  judgment  should  be  affirmed. 

[DuTCRBBS  Gbssbal  Tbbx,  May  12, 1862.    SmaU,  Brown,  Bcruffhaim  and 
ZoU,  Justices.] 


Warnib  and  Loop  vs.  Blakeman  and  others. 

A  regular  foreclosnre  by  advertisement  nnder  the  statate,  of  a  mortgage 
which  has  in  fact  been  paid  before  foreclosnre,  but  not  satisfied  of  record, 
and  the  sale  made  in  pursuance  thereof  to  a  bona  fide  purchaser,  is  equiTa- 
Jent  to  a  sale  under  a  decree  in  equity ;  and  is  an  entire  bar  of  all  daim  of 
any  person  having  a  lien  by  Judgment  subsequent  to  the  mortgage,  who 
shall  have  been  duly  served  with  notice  of  sale. 

The  mortgagor  and  his  assigns  may  impeach  such  a  sale  by  showing  that  the 
proper  statutory  proceedings  have  not  been  taken  to  render  the  foreclosure 
effectual ;  but  they  cannot,  after  being  served  with  notice  of  sale,  go  Author 
and  show  that  the  mortgage  was  fraudulentiy  foreclosed  after  having  been 
paid,  and  thereby  defeat  the  tiUe  of  a  subsequent  bona  Jide  purchaser  of 
the  mortgaged  premises. 

The  cases  of  Wood  v.  Cdhin^  (2  ITtZZ,  256,)  and  Cameron  v.  JBrwin,  (6  id, 
272,)  commented  upon  and  explained,  and  some  of  the  dicta  of  Judge 
Cowen,  in  the  latter  case,  overruled. 

Intermediate  judgment  creditors,  although  served  with  notice  of  sale,  may, 
within  six  years  after  discovery  of  the  fhiud,  come  into  a  court  of  equity 
to  set  it  aside ;  but  the  court,  in  setting  it  aside,  will  protect  subsequent 
purchasers  who,  without  notice  of  the  fhiud,  have  advanced  their  money 
upon  the  faith  of  a  regular  statutory  foreclosure  of  the  mortgage. 

Where  the  mortgagee,  in  possession  of  the  mortgaged  premises,  purchases  in 
the  premises,  and  as  part  of  the  consideration  of  such  purchase  cancels  the 
mortgage  debt,  he  is  entitled  to  protection  as  against  Judgment  crediton, 
who  become  such  after  the  execution  of  the  m<»tgage« 
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The  ddiTery  up  of  the  bond  and  mortgage,  to  tbe  mortgagor,  in  sach  a  case, 
to  be  canoeled,  does  not  deprive  the  mortgagee  of  hlB  prior  lien  apon  the 
premises  to  the  full  extent  of  the  mortgage  debt. 

THIS  action  was  commenced  on  the  28th  day  of  Novem- 
ber, 1859,  by  the  above  named  plaintifb,  against  the  de- 
fendants, to  set  aside  two  mortgages  and  the  foroeclosure  of 
one  of  them,  and  subsequent  conveyances  and  contracts  for 
the  sale  of  parts  of  said  mortgaged  premises,  on  the  ground 
that  the  said  first  two  mortgages  had  been  fully  paid  and 
satisfied  prior  to  said  foreclosure,  and  that  said  foreclosure 
and  sale  of  the  premises  were  fraudulent  and  void  as  to  the 
plainti£fs,  they  being  judgment  creditors  of  the  mortgagor. 

The  pleadings  are  sufficiently  stated  in  the  opinion  of  the 
court. 

On  or  about  the  3d  day  of  April,  1848,  Robert  Turner 
and  wife,  and  Samuel  G.  Turner  and  wife,  executed  a  morl^ 
gage  to  Eben  Blakeman  to  secure  the  sum  of  |tl200  and  in- 
terest, upon  a  certain  woolen  factory,  dwelling  house  and 
lot,  situate  at  Munnsville,  Madison  county,  acknowledged  the 
same  day,  and  recorded  in  Madison  county  clerk's  office,  6th 
April,  1848. 

The  referee  then  finds  that  Bobert  Turner,  being  in  pos- 
session as  owner  on  the  30th  of  April,  1852,  executed  and 
delivered  to  Hiram  Whedon  a  mortgage  on  this  same  prop- 
erty for  1^3000,  payable  on  the  face  of  it  in  one  year  with 
interest.  Whedon  at  the  same  time  signed  and  delivered  to 
Turner  a  separate  instrument  in  writing,  specifying  that  the 
mortgage  was  given  to  secure  Whedon  for  Turner's  indebted- 
ness to  him,  and  for  indorsing  a  bank  note,  and  for  further 
contemplated  indebtedness  by  Turner  to  him  for  goods  to  be 
sold,  and  for  Whedon's  agreeing  to  indorse  sundry  other 
notes  for  Turner ;  and  that  when  Turner  should  pay  such 
obligations  and  demands,  saving  Whedon  from  all  harm  or 
loss,  then  the  mortgage  was  to  be  returned  to  Turner. 

This  stipulation  was  never  recorded. 
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On  the  Ist  day  of  April^  1853,  Turner  and  Whedon  had 
a  settlement,  in  which  Whedon's  account  against  Turner  was 
found  to  be  |I1246.08,  and  Turner's  credit  was  found  to  be 
$103.87,  leaving  a  balance,  for  which  Turner  gave  his  note, 
of  $1143.21,  and  leaving  also  a  balance  on  last  settlement 
unpaid  of  $432.26,  making  in  all  the  sum  of  $1575.47. 

On  the  10th  day  of  March,  1853,  Warner  and  Loop,  the 
plaintiffs  in  this  action,  obtained  a  judgment  for  $1326.76 
against  Bobert  Turner  and  Sandford  Turner,  the  roll  being 
filed  in  the  city  and  county  of  New  York,  and  a  transcript 
duly  filed  and  docketed  in  Madison  county  clerk's  office  on 
the  14th  day  of  March,  1853.  Soon  after,  an  execution  was 
issued  and  delivered  to  the  sheriff  of  Madison  county,  but  no 
property  could  be  found  by  the  sheriff,  and  nothing  was  ever 
collected  on  the  execution,  which  was  lost,  and  now  remains 
unsatisfied,  and  the  whole  amount  of  the  judgment  is  still 
due  the  plaintiffs.  In  December,  1853,  or  January,  1854, 
the  factory  was  destroyed  by  fire,  still  leaving  the  aforesaid 
incumbrance  upon  it 

On  the  17th  day  of  February,  1854,  Bobert  Turner  had 
become  still  farther  indebted  to  Whedon,  in  about  the  sum 
of  $900,  and  having  lost  his  factory  by  fire,  had  become  in- 
solvent, and  so  much  embarrassed  in  his  business  that  he 
contemplated  making  an  assignment,  if  he  could  not  obtain 
pecuniary  aid,  and  in  order  to  relieve  him,  the  following  ar* 
rangements  were  on  that  day  made  between  him  and  Whedon 
and  Eben  Blakeman,  viz :  Blakeman  sold  Turner  a  fistrm  of  70 
acres,  then  owned  by  him  in  Gazenovia,  at  -Qie  sum  of  $4300, 
subject  to  a  mortgage  on  it  of  $800.  This  farm,  in  the  same 
arrangement,  was  sold  by  Turner  to  Whedon  for  the  same 
sum,  Whedon  taking  the  conveyance  directly  from  Blakeman, 
{(ubject  to  the  $800  mortgage,  and  undertaking  to  account 
with  Turner  for  the  $4300.    At  the  same  time  Whedon  pur- 
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chased  of  Tomer  one  fourth  of  a  new  factory  built  on  other 

lands,  but  not  finished,  at $2,125  00 

The  net  value  of  the  fiirm  sold  by  Turner  as 
stated,  is 4,300  00 

Property  transferred  or  sold  by  Turner  to  Whedon, 
towards  satisfying  Turner's  debts  to  Whedon,  $6,425  00 

On  this  arrangement  of  February  17, 1854,  con- 
veying the  farm,  Whedon  was  to  pay  Blakeman 
for  Turner  $1000.  Whedon  had  advanced  to 
and  had  become  liable  for  Turner,     ....  $7,511  36 

From  which  deduct  price  of  farm  and  one  quarter 
of  £actory  as  above, 6,425  00 

Leaving  a  balance  still  in  Whedon's  favor  of  .  $1,086  37 
and  which  was  found  on  subsequent  settlement,  made  April 
1st,  1854,  to  have  increased  to  $115427. 

In  the  arrangement  of  February  17,  1854,  this  $3000 
mortgage  was  not  canceled,  but  Whedon  was  to  take  the  per- 
sonal responsibility  of  Turner  for  the  balance  then  lefb  due 
him,  and  the  mortgage  was  then,  at  the  request  of  Turner 
and  Blakeman,  assigned  by  Whedon  to  Blakeman. 

This  assignment  was  by  a  writing  indorsed  on  the  back  of 
it,  expressing  a  consideration  therefor  of  $1000.  Blakeman 
was  to  pay  this  consideration  of  the  assignment  to  Turner  in 
pine  lumber  owned  by  him  in  Lewis  county.  Nothing  was 
paid  by  Blakeman  to  Whedon  on  this  assignment,  nor  was 
any  part  of  Turner's  liability  or  indebtedness  to  Whedon 
assigned  to  Blakeman. 

At  the  time  of  this  arrangement  between  Turner,  Whedon 
and  Blakeman,  on  the  17th  of  February,  1854,  the  farm  was 
counted  to  Turner,  from  Blakeman,  at  .  .  .  $4,300  00 
Turner  was  indebted  to  Blakeman,  as  shown  by  a 

settlement  made  a  few  days  after — ^Feb.  26,  '54,    1,370  11 

$5,670  11 
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Blakeman  bought  of  Tomer  one 
quarter  of  the  factory  at  .     .    .  $1,875  00 

Whedon  was  to  pay  Blakeman  for 
Turner, 1,000  00 

Blakeman  had  an  assignment  of 
insurance  money, 2,138  00 

There  were  several  indorsements  on 
the  $1200  mortgage,  which  it 
was  agreed  should  apply  towards 
the  farm,  amounting  in  the  ag- 
gregate to       740  00 

Leaving  the  full  face  of  the  $1200  mortgage 

due  as  by  this  agreement, 5,653  00 

And  leaving  a  balance  to  be  adjusted  between 

them  of $17  11 

When  this  transaction  of  February  17,  1854,  was  con- 
summated, it  was  considered  and  understood  by  the  parties 
that  Turner  owed  Blakeman  on  the  $1200  mortgage — 

Of  principal,      / $1,200  00 

Interest  on  ditto  to  April  19, 1854,  six  years  and 

sixteen  days, 527  67 

On  the  $3000  mortgage  to  be  paid  in  lumber,    .     1,000  00 

m 
The  defendant  Blakeman  produced  the  following  receipts : 

"  This  certifies,  that  Bobert  Turner  has  applied  all  the 
money  which  he  did  pay  to  Eben  Blakeman  to  apply  on  his 
mortgages,  and  likewise  the  money  which  said  Blakeman  re- 
ceived of  the  Madison  Co.  Insurance  Company  as  payment 
towards  the  farm  which  said  Blakeman  sold  to  said  Turner, 
which  will  leave  the  mortgage  all  clear  from  any  indorsement, 
and  all  due  to  Eben  Blakeman  or  his  heirs  or  assigns. 

Stockbridge,  March  1st,  1854.  Bobebt  Tubneb.'' 

^^  Bec'd  of  Eben  Blakeman  the  full  amount  of  insurance 
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which  he  received  of  the  Madison  County  Insnrance  Com- 
panj  for  me.    Btockbridge^  July  26th,  1854. 

Robert  Turner." 

The  referee  also  finds,  that  in  November,  1854,  Robert 
Turner  and  wife  executed  and  delivered  to  Eben  Blakeman 
a  warranty  deed  of  the  premises  covered  by  these  mortgages, 
expressing  a  consideration  received  of  $2000. 

The  following  exhibits  were  also  produced : 
"  Deed  from  Robert  Turner  and  wife  to  Eben  Blakeman, 
dated  November  18th,  1854.  Consideration  expressed  in 
deed,  $2000.  The  following  is  a  part  of  said  deed,  in  words 
and  figures :  *  The  above  premises  are  conveyed  subject  to 
a  mortgage  executed  to  Eben  Blakeman,  April  3d,  1848, 
principal  $1200  dollars ;  also  to  a  mortgage  executed  to  Hi- 
ram Whedon,  April  30th,  1853,  of  $3000.'  The  said  deed 
contains  a  clause  of  warranty  as  follows :  That  the  said  par- 
ties of  the  first  part  will  ^  warrant  and  defend  against  any 
person  claiming  imder  them;'  the  words,  'against  any  person 
whomsoever  lawfully  claiming  the  same,  or  any  part  thereof,' 
having  been  erased  before  execution.  , 

The  said  deed  was  acknowledged  the  18th  day  of  Novem- 
ber, 1854,  and  was  recorded  November  20th,  1854,  and  covers 
the  dwelling  house  and  lot  and  factory  site,  also  covered  by 
the  $3000  and  $1200  mortgages." 

"Affidavits  of  foreclosure  sale,  recorded  May  15,  1855. 
Sale  made  17th  March,  1855.  Publication  commenced  16th 
December,  1854,  and  teiminating  10th  March,  1855." 

"  Mortgage  for  $3000,  from  Robert  Turner  and  wife  to 
Hiram  Whedon,  executed  30th  April,  1852,  acknowledged 
13th  May,  1852.  Assigned  to  Eben  Blakeman  17th  Febru- 
aiy,  1854;  consideration  expressed  in  assignment,  $1000; 
assignment  acknowledged  27th  November,  1854,  before  Shu* 
bael  Keyes,  justice. 

For  and  in  consideration  of  the  sum  of  $1000,  to  me  in 
hand  paid  by  -c ,  of  Stockbride,  Madison  county,  the 
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receipt  whereof  is  hereby  confessed,  have  bargained,  sold  and 
assigned  to  said ^  all  my  right,  title,  claims  and  inter- 
est to  and  in  the  within  mortgage.       Eben  Blakeman/' 

The  above  assignment  erased  by  black  ink  lines  drawn 
across  it^  and  the  name  of  '^  Eben  Blakeman''  at  the  bottom 
also  erased  when  exhibited. 

The  referee  then  finds  as  follows  : 

In  the  fall  of  1854,  Blakeman  delivered  this  #3000  mort- 
gage to  Bobert  Turner,  with  an  assignment  executed  by  him 
and  indorsed  on  the  back  of  it  with  a  blank  left  for  the  name 
of  the  assignee,  for  the  purpose  of  enabling  Turner  to  use  it 
as  his  own  in  obtaining  a  loan  of  money,  or  in  securing  debts 
owing  by  him,  and  Turner  endeavored  to  use  it  for  that  pur- 
pose but  without  success ;  and  the  #1200  mortgage  and  the 
bond  accompanying  the  same  was  at  the  same  time  delivered 
by  Blakeman  to  Turner  for  a  like  purpose.  After  these  mort- 
gages were  delivered  to  Turner  and  in  his  hands,  Blakeman, 
in  seeking  to  obtain  a  title  to  the  premises,  obtained  from 
Bobert  Turner  and  wife  the  deed  before  mentioned,  which 
was  executed  and  delivered  to  Blakeman  on  the  18th  day  of 
November,  1854,  and  received  by  Blakeman  on  condition 
that  it  would  give  him  a  good  title,  and  he  carried  it  to  the 
clerk's  office  of  Madison  county  and  had  it  recorded  on  the 
20th  day  of  November,  1854,  the  premises  being  worth  at 
that  time  #1200,  and  no  more. 

After  his  return  from  the  clerk's  office,  Blakeman  was  re- 
minded of  the  existence  of  the  Warner  and  Loop  judgment, 
and  having  received  a  redelivery  of  the  two  mortgages  from 
Turner,  leaving  the  bond  given  with  the  #1200  mortgage  in 
his  hands,  procured  an  acknowledgment,  on  the  27th  day  of 
November,  1854,  from  Whedon,  of  the  assignment  to  him, 
and  had  it  and  the  mortgage  recorded  in  the  clerk's  office  of 
Madison  county  on  the  28th  of  November,  1854. 

Having  done  this,  Blakeman  then  proceeded  to  foreclose 
the  #3000  mortgage  by  advertisement  under  the  statute, 
claiming  as  due  thereon  #2626.25,  and  on  the  17th  day  of 


508  OASES  IN  THE  SUPREME  OOUBT. 

Warner  «.  Blakeman. 

'■  '  

March,  1855;  sold,  and  himself  became  the  pnrchafler  of,  the 
premises  on  such  foreclosure  sale  for  the  sum  of  ^800,  and 
then  entered  into  possession  and  claimed  to  have  obtained  a 
valid  title  under  such  sale.  A  copy  of  the  advertisement  or 
notice  of  mortgage  sale  was  duly  served  on  Warner  and  Loop, 
the  plaintiffs  in  this  action. 

At  the  time  of  the  foreclosure  of  the  $3000  mortgage  by 
Blakeman,  the  plaintiffs  in  this  action  had  no  knowledge  of 
the  existence  of  the  writing  or  agreement  made  by  Whedon 
in  connection  with  that  mortgage  and  delivered  to  Turner, 
showing  what  that  mortgage  was  given  for ;  nor  had  they 
any  knowledge  of  the  facts  or  previous  dealings  between  Whe- 
don and  Turner  tending  to  show  that  the  full  consideration 
had  been  furnished  by  Whedon  and  repaid  by  Turner,  or 
that  said  mortgage  was  discharged,  or  was  any  other  than  a 
vaUd  subsisting  lien  upon  the  premises  covered  by  it.  And 
it  was  not  until  within  sLk  years  prior  to  the  commence- 
ment of  this  action,  that  they  became  possessed  of  any  such 
knowledge. 

On  the  11th  of  February,  1856,  Eben  Blakeman  and  wife 
conveyed  by  warranty  deed  to  the  defendant  Daniel  P.  Price 
that  portion  of  said  premises,  as  alleged  and  described  in  the 
plaintiffs'  complaint  in  this  action  ;  and  on  the  12th  of  Feb- 
ruary, 1856,  they  also  conveyed  to  the  defendant  Bichard 
Brooks  that' portion  of  said  premises  as  alleged  and  described 
in  the  said  complaint ;  and  that  said  Blakeman,  before  the 
commencement  of  this  action,  sold  by  contract  to  the  defend- 
ants James  Bright  and  Andrew  Wylie  that  portion  of  said 
premises,  as  described  and  set  forth  in  said  complaint ;  and 
that  said  defendants  Price,  Brooks,  Bright  and  Wylie  entered 
into  and  are  now  in  possession  of  said  premisies  so  purchased 
by  them  respectively,  as  stated  in  ihe  plaintiffs'  complaint. 

The  following  are  the  conclusions  of  law,  as  found  and  re- 
ported by  the  referee :  1.  That  the  $3000  mortgage  exe- 
cuted by  Bobert  Turner  and  wife  to  Hiram  Whedon,  on  the 
30th  day  of  April,  1852,  was  in  its  inception  a  vaUd  instm- 
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menty  and  constituted  a  lien  upon  the  premises  therein  de* 
scribed,  for  the  security  of  Turner's  existing  indebtedness  to 
Whedon,  and  for  such  further  indebtedness  as  should  accrue 
by  reason  of  advances  or  credits  on  Whedon's  part  to  Turner, 
and  such  liabilities  as  Whedon  should  thereafter  assume  to 
pay  as  indorser  or  surety  for  Turner,  to  an  amount  in  the 
aggregate  not  exceeding  $3000.     (Exception.) 

2.  The  plaintiffs  in  this  action  having  no  knowledge,  at 
the  time  of  the  forecbsure  of  the  $3000  mortgage,  of  the 
facts  tending  to  invalidate  or  show  that  the  lien  of  these 
mortgages  had  ceased,  are  not  precluded  by  reason  of  notice 
of  such  mortgage  sale,  from  afterwards  seeking  equitable  re- 
lief in  this  action.     (Exception.) 

3.  If  these  mortgages,  or  either  of  them,  were  a  vaUd  or 
subsisting  lien  on  the  premises,  at  the  time  of  giving  the  deed 
to  Blakeman  by  Turner  and  wife,  of  the  equity  of  redemp- 
tion in  the  premises,  such  deed  having  been  received  on  the 
express  condition  of  its  securing  a  good  title,  was  not  a  mer- 
ger of  these  mortgages  thereon. 

4.  That  Whedon  having,  previous  to  the  assignment  of 
the  $3000  mortgage  to  Blakeman,  sold  to  Turner  property, 
and  advanced  to  him  money,  and  become  liable  to  pay,  and 
subsequently  did  pay,  as  surety  for  Turner,  a  sum  in  the  ag- 
gregate much  larger  than  the  amount  for  which  the  mortgage 
was  given,  and  Turner  having  at  or  previous  to  such  assign- 
ment sold  to  Whedon  property  towards  the  liquidation  thereof 
to  a  much  larger  amount  than  the  sum  for  which  the  mort- 
gage was  given,  although  still  leaving  a  considerable  bal- 
ance due  Whedon,  yet  the  mortgage  thereby  hecaiae  functus 
officio^  and  the  lien  created  thereby  ceased  and  became  ex- 
tinct as  against  the  plaintiffs  in  this  action,  they  having 
become  judgment  creditors,  whose  liens  had  intervened.  (Ex- 
ception.) 

5.  This  $3000  mortgage  having  been  given  to  secure  Whe- 
don for  his  debts  against,  and  personal  liabilities  as  security 
for,  Turner,  and  Turner  having  reduced  such  liabiUties  so  fSEir 
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that  Whedon  gave  up  the  mortgage  and  assigned  it  for  the 
use  of  Turner,  and  instead  thereof  took  Turner's  personal  re- 
sponsibility for  the  balance  in  his  favor,  was  a  fulfillment  of 
its  design,  and  it  could  not  be  held  by  Blakeman  as  against 
judgment  creditors  with  intervening  equities,  to  perform  an- 
other office  by  securing  an  entirely  different  contract  or  debt, 
although  the  parties  might  have  supposed  it  would  have  that 
effect.     (Exception.) 

6.  If  the  ^3000  mortgage  was  a  valid  subsisting  lien  for 
any  amount  af ten  the  assignment  from  Whedon  to  Blakeman, 
such  lien  had  been  reduced  to  ^1000,  the  amount  which  con- 
stituted the  consideration  for  the  assignment  thereof,  and  this 
amount  being  subsequently  so  far  liquidated  by  the  transac- 
tions and  state  of  deal  between  Turner  and  Blakeman  that 
Blakeman  delivered  up  the  mortgage  to  Turner,  to  be  used 
by  him  as  his  own  in  raising  money  or  securing  his  debts, 
was  a  relinquishment  of  all  remaining  lien,  if  any,  and  a  sur- 
render of  the  security.     (Exception.) 

7.  The  $1200  mortgage  having  been  reduced  $750  by 
payment  actually  made  thereon,  its  lien  to  that  extent  was 
thereby  reduced,  and  could  not  again  be  restored  by  the 
parties,  so  as  to  operate  to  the  prejudice  of  other  liens  which 
had  attached. 

And  the  subsequent  surrender  of  the  mortgage  by  Blake-- 
man  to  Turner ,  to  be  used  by  him  as  his  own  in  raising 
money  or  in  securing  debts,  and  the  bond  accompanying  the 
same  still  being  held  by  Turner,  opens  a  door  through  which 
the  intervening  Judgment  creditors  enter  with  a  paramount 
lien  ;  and  the  former  lien  of  the  $3000  mortgage  having  been 
spent  while  in  the  hands  of  Whedon,  and  then  turned  over 
or  assigned  to  Blakeman  for  Turner's  use,  and  having  been 
surrendered  to  Turner  by  Blakeman,  to  be  for  a  third  time 
used  or  negotiated  by  Turner,  no  longer  constitutes  a  lien, 
and  the  power  of  sale  being  extinguished,  the  foreclosure 
and  sale  of  the  property  covered  by  it  was  a  nullity,  and 
conferred  no  title  on  the  purchaser ;  and  the  conveyance 
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from  Blakeman  and  wife  to  the  defendants  Price  and 
Brooks  conferred  on  them  no  title,  nor  can  they  give  a  title 
to  Bright  and  Wylie,     (Exception.) 

8.  The  referee  found  and  directed  '^  tliat  the  plaintiffs  in 
this  action  have  judgment  therein ;  and  that  as  to  said  plain- 
tiffs all  proceedings  in  the  aforesaid  foreclosure  of  said  $3000 
mortgage  and  the  sale  of  the  premises  thereon  to  Eben  Blake- 
man^ and  all  subsequent  conveyances  by  him  made  to  others, 
defendants  in  this  action,  or  either  of  them,  and  all  title  de- 
rived under  such  mortgage  foreclosure  sale,  be  set  aside,  and 
adjudged  and  declared  null  and  void ;  and  that  both  the  said 
$3000  mortgage  and  the  said  $1200  mortgage  be  adjudged 
and  declared  satisfied  and  canceled,  and  that  the  plaintiffs 
recover  their  costs  and  disbursements  in  this  action.  (Ex- 
ception.) 

The  defendants  requested  the  referee  to  find  as  a  conclu- 
sion of  law  as  follows :  That  Price  and  Brooks  having  pur- 
chased portions  of  the  premises  covered  by  the  said  $3000 
mortgage  from  Blakeman  and  wife  in  good  faith  and  without 
having  any  knowledge  or  notice  of  any  of  the  facts  or  cir- 
cumstances invalidating  said  $3000  mortgage,  or  the  sale 
imder  it,  or  said  Blakeman's  conveyance  as  against  the  plain- 
tiffs, the  conveyance  of  said  Blakeman  and  wife  to  them  is 
valid  and  legal,  and  transferred  the  title  to  them  in  their  re- 
spective portions  of  said  premises,  and  being  innocent  pur- 
chasers in  good  faith,  they  ought  not  to  be  charged  with  any 
costs  or  expenses  of  said  action. 

The  referee  r^sed  to  find  as  requested,  and  the  defendants 
excepted. 

W.  H.  Kinney,  F.  Keman  and  H.  T.  Jenkins,  for  the 
appellants. 

N.  Foote,  for  the  respondents. 

By  the  Court,  Morgan,  J.  The  plaintiffs  are  judgment 
creditors  of  Sandford  Turner  and  Bobert  Turner,  and  the 
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drfendant  Blakeman  went  into  possession  of  certain  lands 
which  he  purchased  of  Robert  Turner^  upon  which  the  judg- 
ment was  a  lien,  and  which  probably  once  belonged  to  Bob- 
ert  and  Sandford,  although  the  case  does  not  in  express  terms 
so  find. 

It  would  appear  from  the  pleadings  and  evidence,  as*  well 
as  the  findings  of  fact  by  the  referee,  that  Blakeman,  before 
the  commencement  of  this  suit,  conveyed  or  contracted  away 
the  premises  in  question,  in  different  parcels,  to  Daniel  P. 
Price,  to  Bichard  Brooks,  and  to  James  Bright  and  An- 
drew Wylie,  who  are  in  possession  and  are  made  parties  de- 
fendants. 

The  premises  consist  of  what  was  once  a  valuable  &ctoTj 
and  site ;  but  the  factory  was  burned  down,  and  the  value  of 
lands  is  estimated  at  the  present  time  at  only  $1200.  Blake- 
man went  into  possession  under  a  warranty  deed  from  Bobert 
Turner  and  wife,  November  18, 1854,  expressed  to  be  for  the 
consideration  of  $2000 ;  but  he  took  the  conveyance  subject 
to  a  mortgage  executed  to  Eben  Blakeman,  April  3,  1848, 
(by  Robert  and  Sandford  Turner,)  principal,  $1200;  also  to 
a  mortgage  executed  (by  Robert  Turner)  to  Hiram  Whedon, 
April  30,  1853,  of  $3000,  covering  the  same  premises. 

On  the  17th  Februar}^  1854,  this  $3000  mortgage  was 
formally  assigned  by  Whedon  to  Blakeman,  expressed  to  be 
in  consideration  of  $1000 ;  and  on  the  16th  day  of  Decem- 
ber, 1854,  he  commenced  a  foreclosure  of  it  by  advertisement 
under  the  statute,  claiming  that  there  was  due  thereon  and 
unpaid  the  sum  of  $2626.25 ;  and  on  the  17th  day  of  March, 
1855,  the  premises  were  bid  in  by  Blakeman  for  $800.  No- 
tices of  this  foreclosure  were  duly  served  upon  the  plaintifCs. 
One  object  of  the  complaint  is  to  set  aside  this  sale  and  can- 
cel the  mortgage,  on  the  ground  that  it  was  satisfied  before 
foreclosure,  and  that  the  foreclosure  was  a  fraud  upon  the 
judgment  creditors  of  Robert  Turner.  It  is  also  claimed  in 
the  complaint  that  the  $1200  mortgage  has  been  paid  and 
satisfied,  and  the  complaint  also  seeks  to  cancel  thai    The 
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complaint  also  seeks  to  set  aside  the  conveyances  and  con- 
tracts of  Blakeman  to  the  defendants  Price^  Brooks^  and 
Bright  and  Wylie.  Price  purchased  half  an  acre  for  $800, 
and  received  a  warranty  deed  from  Blakeman  and  wife,  Feb- 
ruary 11,  1856.  It  would  appear  that  he  paid  down  $150, 
and  to  secure  the  balance  executed  back  a  mortgage  for  $650. 
How  much  remained  unpaid  at  the  time  of  the  commence- 
ment of  this  suit  does  not  appear.  And  on  the  12th  day  of 
February,  1856,  Blakeman  conveyed  to  Richard  Brooks  by 
warranty  deed  half  an  acre  of  the  premises  for  the  considera- 
tion of  $300.  It  would  appear  that  he  paid  Blakeman  $50 
down,  at  the  time,  and  to  secure  the  balance  gave  his  mort- 
gage to  Blakeman  for  $250.  And  it  is  stated  in  the  com- 
plaint that  Blakeman,  after  the  foreclosure  of  the  $3000 
mortgage,  sold  the  residue  of  the  premises  to  James  Bright 
and  Andrew  Wylie,  by  a  written  contract  of  sale.  The  price 
is  not  stated,  although  it  is  stated  that  a  portion  of  the  con- 
sideration remains  unpaid.  It  further  appears  that  they 
went  into  possession  under  the  contract  of  sale,  and  will  be 
entitled  to  a  deed  on  payment  of  the  balance  of  the  pur- 
chase price. 

These  defendants  all  join  in  the  answer,  and  attempt  to 
sustain  the  statute  foreclosure  of  the  $3000  mortgage,  al- 
though Bright  and  Wylie  deny  thAt  they  are  entitled  to  a 
deed.  (Probably  they  have  one.)  Price,  Brooks,  Bright 
and  Wylie  admit  that  they  purchased  separate  parcels  of  said 
premises  from  Blakeman  and  wife,  as  set  forth  in  the  com- 
plaint, but  aver  that  they  made  such  purchase  in  good  faith 
and  for  sufficient  consideration,  and  that  Blakeman  conveyed 
to  each  of  them  a  complete  and  perfect  title  to  said  premises. 

It  is  not  alleged  in  the  complaint,  nor  is  it  found  by  the 
referee,  that  they  had  notice  of  the  facts  which  are  relied 
upon  to  avoid  the  statute  foreclosure  of  the  $3000  mortgage. 
The  referee,  however,  ordered  judgment  for  the  plaintiffs, 
directing  these  conveyances  to  be  set  aside,  and  they  are  ad- 
judged and  decreed  to  be  null  and  void.    The  judgment  also 

Vol.  XXXVI.  33 


514  OASES  IN  THE  SUPREME  COURT. 

Warner  v.  Blakeman. 

sets  aside  the  $3000  mortgage  and  the  $1200  mortgage^  and 
all  the  proceedings  upon  the  statute  foreclosure,  but  does  not 
interfere  with  the  deed  from  Robert  Turner  to  Blakeman,  of 
November  18,  1854. 

Without  doubt,  the  facts  found  by  the  referee  ftilly  justi- 
fied the  conclusion  that,  as  to  creditors  having  a  lien  on  the 
premises,  the  $3000  mortgage  was  functus  officio,  and  that 
its  subsequent  foreclosure  by  Blakeman  was  a  fraud  upon 
creditors  who  had  intermediate  liens. 

And  as  the  plaintiffs  have  no  knowledge  of  the  facts  which 
rendered  it  inoperative  at  the  time  of  the  statute  foreclosure, 
they  are  not  concluded  by  it,  but  may,  at  any  time  within  six 
years  after  the  discovery  of  the  fraud,  institute  a  suit  to  set 
aside  the  sale.  But  the  necessity  which  they  are  under  to 
come  into  a  court  of  equity  to  set  aside  the  sale,  presupposes 
that  the  sale  is  valid  until  it  is  set  aside.  (21  How,  U,  S, 
Bep,  497,  Catron,  J,) 

There  is  no  defect  in  the  chain  of  title  as  it  appears  upon 
the  record.  But  outside  of  .the  record,  it  appears  that  the 
mortgage,  which  was  foreclosed,  was  subject  to  a  condition 
which  rendered  it  inoperative  as  against  judgment  creditors 
and  subsequent  purchasers  without  notice. 

The  parties  to  the  mortgage  cannot  complain,  as  they 
consented  that  it  might  be  held  as  security  for  Turner's  in- 
debtedness to  Blakeman.  They  would  be  estopped  fit)m 
complaining  of  the  foreclosure,  if  they  had  assented  to  it, 
with  a  knowledge  of  all  the  circumstances. 

The  referee,  however,  must  have  decided  that  subsequent 
purchasers  in  good  faith  could  not  claim  protection  under 
such  a  foreclosure,  but  that  they  stood  in  the  shoes  of  Blake- 
man and  must  abide  by  his  title ;  not,  however,  because  the 
defect  in  his  title  was  matter  of  record,  for  it  was  not,  but 
because  the  mortgage  was  defunct  as  a  security  when  the  sale 
took  place. 

In  my  opinion,  the  proposition  of  the  learned  referee  can- 
not be  sustained.    There  was  at  least  an  apparent  authority 
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for  the  foreclosure  and  sale.  The  mortgage  was  kept  on  foot 
by  the  parties  to  it^  so  that  as  to  them,  subsequent  purchas- 
ers would  have  acquired  a  good  title. 

By  the  foreclosure  in  this  case,  the  plaintiffs'  lien  upon 
the  equity  of  redemption  was  cut  off  at  law  so  far  as  the 
record  spoke ;  and  there  is  no  reason  why  this  court  should 
disturb  a  subsequent  bona  fide-  purchaser,  because  it  is  made 
to  appear  that  the  claim,  secured  by  the  mortgage,  was  in 
fact  satisfied  before  the  foreclosure. 

A  subsequent  purchaser  has  at  least  as  strong  a  claim  upon 
the  equity  of  the  court  as  the  judgment  creditor  has  by  his 
general  lien.  The  lien  of  the  judgment  is  general  and  not 
specific,  and  is  not  even  notice  to  a  prior  purchaser  so  as  to 
overreach  payments  subsequent  to  the  judgment.  {Moyer 
V.  Hinman,  13  N.  T.  Bep,  180.)  But  it  is  notice  to  subse- 
quent purchasers,  and  although  not  a  specific  lien,  may  be 
enforced  by  execution.  Here,  however,  the  judgment  lien  is 
cut  off  by  the  record ;  for  when  we  look  at  that,  we  fijid  that 
a  foreclosure  and  sale,  regular  in  form,  has  taken  place  by 
which  the  creditors  are  barred  of  all  equity  of  redemption. 
For  a  regular  foreclosure  by  advertisement,  and  the  sale  made 
in  pursuance  thereof  to  a  bona  fide  purchaser,  is  equivalent 
to  a  sale  under  a  decree  in  equity,  and  is  an  entire  bar  of  all 
claim  of  any  person  having  a  lien  by  judgment  subsequent  to 
the  mortgage,  who  shall  have  been  served  with  notice  of  sale. 
(2  R,  S.  546,  §  8,  as  amended  in  1844,  ch.  346,  §  4.) 

And  the  affidavits  of  such  foreclosure,  sale  and  notice,  are 
presumptive  evidence  of  the  facts  therein  contained.  (§  12.) 
And  it  is  further  provided,  that  when  the  mortgagee  or  his 
assigns  are  the  purchasers,  these  affidavits  shall  be  evidence 
of  the  sale  and  foreclosure  of  the  equity  of  redeption,  in  the 
same  manner  and  with  the  like  effect  as  a  conveyance  exe- 
cuted by  the  mortgagee  upon  such  sale  to  a  third  person. 
(§  4)  The  record  title  in  this  case  was  therefore  perfect, 
and  in  a  suit  at  law  would  enable  the  defendants  Brooks, 
Price,  Bright  and  Wylie  to  recover  the  premises  against  all 
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the  parties  to  the  statute  foreclosure  who  had  been  served 
with  notice.  The  affidavits  are  a  statute  conveyance,  (27 
Barb.  503,)  and  when  they  perform  that  office,  the  purchaser 
Qsn  no  more  impeach  them,  by  parol  evidence,  than  he  could 
a  conveyance  by  deed.  (Bronson,  Ch.  J.,  in  Arnot  v.  Mc- 
Clure,  4  Denio,  45.)  But  it  is  said  the  mortgagor  and 
those  claiming  under  him  may  impeach  the  sale.  {Id.  44.) 
This  can  only  mean  that  the  mortgagor  and  those  claiming 
under  him  may  controvert  the  facts  stated  in  the  affidavits 
of  sale.  But  here  is  no  contradiction  of  any  of  the  factb 
stated  in  these  affidavits.  Blakeman,  it  is  true,  claimed  that 
there  was  a  certain  sum  due  upon  the  mortgage.  But  the 
proof  is  not  offered  to  show  that  he  did  not  daim  it.  It 
goes  further,  and  shows  that  such  claim  was  fraudulent  as  to 
the  plaintiffs.  So  the  case  comes  to  this :  that  the  statute 
conveyance  is  sufficient  in  form  to  pass  a  good  title  as  against 
these  plaintiffs ;  but  outside  of  this  is  a  matter  which,  when 
brought  to  the  attention  of  the  court,  renders  the  sale  fraud- 
ulent as  to  the  plaintiff.  What  is  this  outside  matter,  more 
than  what  appears  in  the  case  of  a  voluntary  conveyance 
given  to  defraud  creditors,  or  a  conveyance  by  executors  in 
fraud  of  an  estate.  Bona  fide  purchasers  in  all  such  cases 
are  entitled  to  protection.  It  is  not  an  answer  to  say  that 
Blakeman  took  no  valid  title  under  the  mortgage  foreclosure, 
as  against  the  judgment  creditors.  His  title  was  not  abso- 
lutely void,  but  it  must  be  considered  good  as  to  the  mort- 
gagor who  assented  to  it. 

In  Jackson  v.  Henry ,  (10  John.  185,)  the  power  of  sale 
in  a  mortgage  was  shown  to  be  void,  on  account  of  usury  in 
the  original  debt,  (the  statute  de^jlaring  the  usurious  security 
utterly  void,)  yet  it  was  decided  that  a  foreclosure  and  sale 
under  the  statute  could  not  be  defeated  in  that  way,  to  the 
prejudice  of  a  bona  fide  purchaser. 

The  referee  probably  relied  upon  the  cases  of  Wood  v.  Ool^ 
vin,  (2  Hill,  566,)  and  Cameron  v.  Irwin,  (5  id.  272.) 

In  the  first  of  these  cases.  Judge  Bronson  expressed  aa 
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opinion  that  a  bona  fidt  purchaser  would  not  be  protected 
when  the  sale  was  made  upon  a  judgment  that  was  satisfied. 
This  was  asserted  upon  the  technical  theory  that  there  is  no 
longer  any  power  to  sell,  yet  he  admits  that  if  there  has  been 
some  fault  on  the  part  of  the  judgment  debtor,  he  may  be 
estopped  afterwards  from  alleging  the  payment  to  defeat  the 
title  of  the  purchaser.  In  the  case  before  him,  there  was  no 
bona  fide  purchaser^  and  what  is  said  about  the  rights  of 
bona  fide  purchasers  in  certain  cases  does  not  control  this 
court,  as  authority. 

But  the  case  of  Cameron  v.  Erwtn  is  entitled  to  a  more 
critical  examination.  It  was  there  said,  by  Cowen,  J.,  (al- 
though not  necessary  to  the  decision  of  the  question  before 
the  court,)  that  payment  of  a  mortgage  extinguishes  the 
power  of  sale  contained  in  it,  and  if  a  statute  foreclosure  af- 
terwards takes  place,  even  a  bona  fide  purchaser  at  the  sale 
wUl  acquire  no  title.  The  point  actuaUy  decided  waa,  that 
the  assignee  of  the  mortgage,  when  he  became  the  purchaser 
at  the  sale,  acquired  no  title. 

This  proposition  is  doubtless  correct,  for  the  simple  reason 
that  the  assignee  is  in  no  better  position  than  his  assignor, 
and  must  abide  by  his  title.  At  least,  he  is  liable  to  all  the 
equities  of  the  mortgagor,  though  it  would  seem  that  he  is 
not  to  be  affected  by  mere  outside  equities  residing  in  third 
persons,  of  which  he  has  no  notice.  (2  John.  Ch.  B.  441, 
479.  2  Cowen,  246,  298.  4  Seld.  273,  Johnson,  J.)  But 
it  is  said  by  Cowen,  J.  in  Cameron  v.  Irwin^  that  payment 
extinguishes  the  power  of  sale,  and  the  case  becomes  the  same 
as  if  none  had  ever  been  inserted  in  the  mortgage,  and  that 
the  mortgage  '^  ceases  to  operate  either  at  law  or  in  equity, 
and  the  whole  title  reverts  in  the  mortgagor."  *  *  «  "  To 
call  it  a  mortgage  would  be  an  abuse  of  the  word.  It  is  no 
more  than  a  blank.  It  cannot  be  that  a  naked  foreclosure  by 
advertisement  shall  take  away  a  man's  &rm."  All  this  would 
be  the  undeniable  conclusion,  if  the  mortgagor  was  in  a  po- 
sition to  dispute  the  sale.    It  certainly  is  not  true,  when  the 
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mortgagor  looks  on,  and  without  objection,  sees  his  farm  sold 
to  a  bona  Jide  purchaser  under  a  written  power  of  sale  in  a 
mortgage  which  he  knows  is  satisfied.  Nor  can  the  mortga- 
gor be  heard  to  allege  payment  of  the  mortgage  when  he  has 
consented  to  its  foreclosure.  If,  however,  the  foreclosure 
takes  place  without  notice  to  him,  or  without  his  fault,  after 
payment  of  the  mortgage  debt,  the  rule  would  doubtless  be 
applied  as  rigidly  as  contended  for  by  the  learned  judge  in 
Cameron  v.  Irwin. 

The  statute  regulating  such  sales  has  however  been  careful 
to  require  notice  to  be  given  to  the  mortgagor,  and  to  all  per- 
sons having  any  subsequent  title  to  or  lien  upon  the  mort- 
gaged premises*  The  object  of  the  statute  is  apparent.  And 
I  think  that  after  due  notice  to  claimants,  as  required  by 
statute,  they  cannot  be  heard  to  contest  a  regular  sale,  as 
against  bona  fide  purchasers  of  the  mortgaged  premises.  If 
they  have  any  claim  in  equity  superior  to  the  title  of  the 
mortgage,  which  would  invalidate  the  proceedings,  they  are  in 
duty  bound  to  assert  it  before  the  premises  are  conveyed  to 
a  hona  fide  purchaser.  Unless  we  require  them  to  speak 
when  called  upon  by  this  notice,  and  assert  their  claims,  the 
notice  itself  would  be  an  idle  ceremony,  and  no  one  would 
dare  to  bid  at  the  sale. 

We  must  therefore  hold  that  persons  thus  having  notice 
are  estopped  at  law  from  disputing  the  validity  of  the  mort- 
gage as  against  hona  fide  purchasers.  And  it  follows  that 
notwithstanding  the  mortgage  has  been  in  fact  paid,  the 
mortgagor,  having  due  notice  of  the  foreclosure,  cannot  after- 
wards upset  the  title  of  a  hona  fide  purchaser  at  the  sale,  by 
proving  payment  of  the  mortgage  debt.  To  aUow  him  to  do 
this,  would  be  a  fraud  upon  subsequent  purchasers,  who  had 
bought  the  mortgaged  premises  upon  the  faith  of  the  mort- 
gage and  the  default  of  the  mortgagor  to  assert  his  daim.  It 
is  not  a  good  answer  to  say  that  these  statutory  proceedings 
are  not  in  court,  and  that  the  mortgagor  is  not  required  to 
contest  them.    The  notice  of  such  proceedings,  with  a  daim 
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against  Mm  for  a  certain  amount  due  upon  the  mortgage^  at 
least  imposes  uppn  him  the  duty  of  notifying  purchasers  at 
the  sale,  of  his  claim,  or  the  duty  of  silence  afterwards. 

If  he  will  not  speak  when  duty  toward  others  requires  it, 
he  will  not  be  permitted  to  speak  afterwards,  when  his  inter- 
est prompts  him  to  it.  It  cannot  therefore  be  said  that  the 
title  of  the  purchaser  is  absolutely  void,  because  the  mortgage 
was  satisfied  before  the  foreclosure.  The  parties  to  the  power 
of  sale,  after  it  is  extinguished  by  payment  of  the  mortgage, 
still  hold  it  out  to  the  world  as  a  valid  power,  and  consent 
that  the  mortgaged  premises  may  be  sold  under  it.  As  to 
them,  it  will  be  held  valid  by  way  of  estoppel,  as  was  ad- 
mitted by  the  judge  who  delivered  the  opinion  in  Wood  v. 
Oolvin.  (See  12  Barb.  20,  21,  Willard,  J.;  S.  C,  5  8d- 
derij  45.) 

Chief  Justice  Spencer,  in  Anderson  v.  BolertSj  (18  John, 
527,)  says  :  ^^  No  deed  can  be  pronounced  in  a  legal  sense 
utterly  void,  which  is  valid  as  to  some  persons  but  may  be 
avoided  at  the  election  of  others.  (And  see  authorities  cited 
by  him.)  The  decisions  in  2  Selden^  147  and  449,  are  not 
opposed  to  this  view  of  the  case.  The  question  then  is  nar- 
rowed down  to  one  between  two  innocent  parties,  who  have 
been  defrauded  by  keeping  the  mortgage  along  as  a  valid  se- 
curity after  it  was  paid.  Although  the  plaintiffs  were  notified 
of  the  sale,  they  were  ignorant  of  the  fraud.  As  to  them  the 
sale  was  fraudulent  and  void ;  but  the  court  will  not  disturb 
the  title  of  a  bona  fide  purchaser,  in  favor  of  the  claim  of  a 
junior  creditor  to  upset  the  sale  on  the  ground  of  fraud. 

The  defendants  Brooks,  Price,  Bright  and  Wylie  pur- 
chased of  the  fraudulent  grantee  under  the  mortgage,  and  the 
fraudulent  conveyance  not  being  absolutely  void,  but  only 
voidable  at  the  instance  of  the  party  aggrieved,  they  are  en- 
titled to  protection  as  bona  fide  purchasers,  so  far  as  they 
have  paid  the  purchase  money.  (14  John.  4ffl.  10  id.  185. 
18  id.  515.    And  see  39  Maine  Rep.  467.) 

The  plaintiffs,  not  having  sold  the  premises  under  their 
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execution,  but  having  a  new  lien,  are  not  in  a  condition  to 
contest  the  equities  of  the  subsequent  purchasers  firom  the 
fraudulent  grantee. 

If  these  plaintiflb  had  sold  under  their  execution  against 
the  mortgagor  before  the  subsequent  conveyance  from  the 
fraudulent  grantee,  they  might  have  prevailed  instead  of  the 
defendants,  for  the  reason  that  when  two  persons  have  equal 
equities,  the  maxim  applies,  qui  prior  est  in  tempore  po^ 
tior  est  injure.  (18  John,  515,  532.)  Although  this  might 
depend  upon  the  priority  of  conveyances  as  recorded.  (9 
Paige,  132.) 

If  the  case  stopped  here  the  judgment  might  be  modified 
by  turning  Blakeman  into  a  trustee,  and  requiring  him  to 
account  to  these  creditors  for  the  proceeds  of  the  sale  to  Price, 
Brooks,  Bright  and  Wylie.  (1  Paige,  147.  Story's  Eq. 
Jur.  395,  §  1265.) 

The  next  question  is  as  to  the  $1200  mortgage.  If  that 
was  in  fact  paid,  then  there  is  no  difficulty  in  sustaining  the 
judgment  so  far  as  it  r^uires  its  cancellation.  But  if  it  has 
not  been  paid,  or  even  if  it  was  satisfied  by  the  conveyance 
of  the  mortgaged  premises  to  Blakeman,  the  amount  due 
upon  it  at  the  time  is  a  valid  lien  upon  the  premises  as  to 
these  plaintiffs,  and  must  be  allowed  to  him. 

Whether  it  is  regarded  as  a  lien,  or  whether  as  a  mere  lien 
it  is  extinguished  by  his  purchase  of  the  equity  of  redemp- 
tion of  the  mortgagor,  the  same  result  follows.  The  lien  in 
one  case,  or  the  consideration  of  the  purchase  in  the  other 
case,  to  the  extent  of  the  lien,  entitle  him  to  protection 
against  judgment  creditors,  who  became  such  after  the  exe- 
cution of  the  mortgage.  Blakeman  may  doubtless  be  treat- 
ed as  a  mortgagee  in  possession,  and  after  retaining  suffi- 
cient to  pay  the  mortgage  debt,  he  might  be  required  to 
account  to  the  creditors  for  the  proceeds  of  the  premises 
beyond  that  amount.  The  question  then  becomes  an  import- 
ant one,  whether  the  $1200  mortgage  was  paid  by  the  mort- 
gagor, except  by  way  of  purchase  of  the  mortgaged  premises. 
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As  to  the  indorsements  npon  this  mortgage  of  $741  which  had 
been  paid  before  the  plaintiffs'  judgment,  the  arrangement 
of  February  17, 1854,  to  cancel  them  and  apply  the  payments 
to  the  purchase  of  a  farm  in  Oazenovia,  was  inoperative  as 
to  the  plaintiffs.  The  learned  referee  was  doubtless  right  in 
holding  that  the  lien  of  the  mortgage,  as  to  this  $741,  could 
not  be  revived  by  the  agreement  of  the  mortgagor  and  the 
mortgagee,  as  to  third  persons  who  held  bona  Jide  incum- 
brances upon  the  mortgaged  premises.  (Marvin  v.  Vedder, 
5  Cotven^  671.)  It  is  more  difficult  to  see  how  the  balance 
was  paid.  One  way  in  which  it  is  suggested  that  payment 
took  place,  was  the  assignment  of  the  insurance  policy  as 
collateral  security,  and  the  receipt  by  Blakeman  of  the  in- 
surance money  after  the  destruction  of  the  factory  by  fire. 
By  a  receipt  of  March  1, 1854,  Robert  Turner  certifies  that  all 
this  insurance  money  was  applied  toward  the  purchase  price 
of  the  Oazenovia  farm,  which  Turner  bought  of  Blakeman, 
and  that  the  indorsements  which  Turner  paid  to  apply  on  this 
mortgage  had  been  diverted  to  the  same  object,  '^  which  will 
leave  the  mortgage  all  clear  from  any  indorsement,  and  all 
due  to  Eben  Blakeman  or  his  heirs  or  assigns.^'  If  the  in- 
surance money  had  been  actually  applied  jyrior  to  this  time 
to  pay  the  mortgage,  it  must  be  regarded  as  satisfied  as  to 
these  creditors.  This  receipt  would  seem  to  refer  to  the 
transaction  of  February  17,  1854.  In  that  transaction,  as 
found  by  the  ^feree,  the  insurance  money  is  stated  at  $2138, 
and  was  actually  applied  as  stated  in  the  receipt.  (11th 
finding.) 

The  indorsements  on  the  $1200  mortgage,  amounting  to 
$740,  were  also  taken  off  from  the  mortgage  and  applied  in 
the  same  way,  ^^  leaving  (says  the  referee)  the  full  face  of  the 
$1200  mortgage  due  as  by  this  agreement.'^ 

There  is  some  contradiction,  but  more  confusion,  in  the 
evidence,  as  to  the  actual  application  of  this  insurance  money 
to  pay  the  $1200  mortgage.  It  would  seem  that  the  policy 
was  assigned  to  Blakeman  as  collateral  security  to  pay  the 
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mortgage,  and  that  when  the  transaction  of  February  17, 
1854,  took  place,  the  money  had  not  been  received  by  Blake- 
man. It  was  therefore  competent  for  the  parties  to  direct 
the  application  of  the  money,  when  received,  to  another  pur- 
pose. And  I  am  not  satisfied  from  the  evidence  that  there 
was  any  new  arrangement  after  February  17,  1854,  by  which 
any  portion  of  this  insurance  money  was  withdrawn  from  the 
purchase  price  of  the  Oazenovia  farm  and  applied  upon  the 
mortgage.  At  all  events,  the  referee  does  not  find,  as  a  mat- 
ter of  fact,  that  the  insurance  money  was  ever  applied  to  pay 
this  mortgage;  and  we  ought  not  therefore  to  assume  it 
upon  contradictory  evidence.  The  conclusion  of  the  referee 
in  his  seventh  finding  of  law  is,  that  as  the  bond  and  mort- 
gage was  surrendered  to  Turner  ^^  to  be  used  by  him  as  his 
own  in  raising  money  or  in  securing  debts,  and  the  bond  still 
being  held  by  Turner,  opens  a  door  through  which  the  inter- 
vening judgment  creditors  enter  with  a  paramount  lien." 

The  only  facts  found  by  the  referee  upon  which  this  prop- 
osition is  based,  are  that  ^'  in  the  fall  of  1854  Blakeman  de- 
livered this  $3000  mortgage  to  Eobert  Turner,  with  an 
assignment  executed  by  him  on  the  back  of  it,  with  a  blank 
left  for  the  name  of  the  assignee,  for  the  purpose  of  enabling 
Turner  to  use  it  as  his  own  in  obtaining  or  in  securing  debts 
owing  by  him ;  and  Turner  endeavored  to  use  it  for  that 
purpose,  but  without  success ;  and  the  $1200  mortgage  and 
the  bond  accompanying  the  samCy  were  at  the  same  time  de- 
livered by  Blakeman  to  Turner  for  a  like  purpose."  (15th 
finding  of  fact.)  And  "  after  these  mortgages  were  delivered 
and  in  his  hands,  Blakeman,  in  seeking  to  obtain  a  title  to 
the  premises,  obtained  from  Robert  Turner  and  wife  the  deed 
before  mentioned,  which  was  executed  to  Blakeman  on  the 
18th  day  of  November,  1854,  and  received  by  Blakeman  on 
condition  that  it  would  give  him  a  good  title,''  (16ih  find- 
ing of  fact ;"  but  that  after  his  return  from  the  clerk's  office 
to  get  it  recorded,  Blakeman  was  reminded  of  the  plaintiff's 
judgment,  ^'and  having  received  a  redelivery  of  the  two 
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mortgages  from  Turner,  leaving  the  bond  given  with  the 
$1200  mortgage  in  his  hands,  procured  an  acknowledgment 
on  the  27th  day  of  November,  1854,  from  Whedon,  of  the 
assignment  to  him '"  of  the  $3000  mortgage,  got  it  recorded 
and  commenced  a  foreclosure  on  the  latter.  (17th  and  18th 
findings  of  fact.) 

The  defendants'  counsel  requested  the  referee  to  find, 
among  other  things,  that  Robert  Turner  was  indebted  to 
Blakeman  at  the  time  of  the  purchase  of  said  premises,  on  the 
foreclosure,  about  $1570,  which  is  now  unpaid.  The  referee 
refused  to  find  it,  although  he  leaves  us  in  doubt  whether 
he  would  not  have  found  it,  if  he  had  thought  it  important. 

It  is  therefore  impossible  to  determine  from  the  findings 
of  fact  that  this  $1200  mortgage  was  ever  surrendered  up  to 
Turner  because  it  was  paid  and  satisfied. 

It  would  be  consistent  with  the  relation  of  the  parties  to 
each  other  to  suppose  that  the  object  was  to  enable  Turner 
to  raise  money  on  the  $3000  mortgage  to  pay  the  mortgage 
debt  and  other  demands  which  it  seems  Blakeman  held 
against  him  at  the  time.  It  would  be  unnecessary  to  nego- 
tiate the  $1200  mortgage  if  Turner  could  have  obtained  a 
loan  upon  the  $3000  mortgage ;  but  it  would  be  necessary, 
perhaps,  for  him  to  show  that  the  prior  $1200  mortgage  was 
not  in  the  way.  Quite  likely  it  was  to  be  canceled  in  that 
event.  Having  failed  in  obtaining  a  loan,  there  does  not 
seem  to  be  any  legal  obstacle  in  the  way  of  his  redelivering 
both  mortgages  to  Blakeman.  And  although  the  referee 
has  not  found  upon  the  question,  he  might  perhaps  find 
that  Blakeman  took  back  the  mortgages  and  concluded  to 
take  back  the  mortgaged  premises  in  consideration  of  $2000, 
and  thai  part  of  the  consideration  was  this  very  $1200 
mortgage.  The  bond  in  that  case  would  be  retained  by 
the  mortgagor;  and  this  circumstance  would  be  no  evi- 
dence of  the  invalidity  of  the  mortgage,  which  was  retained, 
perhaps,  to  protect  his  title,  and  which  he  would  have  a  right 
to  use  for  that  purpose  to  the  extent  of  what  was  actually 
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due  upon  it,  after  deducting  the  $740  indorsements.  (IPaige^ 
509,  511.     2  AUen  [Mass.]  390.) 

The  referee  finds  that  Blakeman  himself  was  not  informed 
of  the  agreement  under  which  the  $3000  mortgage  was  exe- 
cuted. The  condition  of  the  mortgage  was  to  pay  that  sum, 
and  the  agreement  that  it  was  intended  as  security  for  ad- 
vances,  &c.  was  never  put  upon  record.  He  seems  to  have 
taken  it  to  secure  $1000,  and  to  have  taken  it  in  good  faith 
for  that  purpose.  He  undertook  to  hold  it  as  security  for 
other  moneys  which  Turner  owed  him,  and  to  foreclose  it  to 
protect  his  title.  This  he  could  not  do.  (3  Barb.  Ch.  Rep. 
293.)  While,  therefore,  subsequent  bona  fide  purchasers  at 
the  sale  must  be  protected  against  the  claim  of  intermediate 
creditors,  he  is  in  the  position  of  an  assignee  of  the  mortgage, 
and  took  nothing  by  his  foreclosure,  as  to  these  plaintiffs, 
except  the  naked  title.  But  he  is  entitled  to  protection  so 
far  as  the  consideration  of  the  deed  from  Turner  and  wife  to 
him  was  made  up  from  the  moneys  due  and  unpaid  on  the 
$1200  mortgage.  But  we  have  not  the  facts  before  us  upon 
which  it  would  be  safe  to  give  a  final  judgment  in  this  action. 
The  plaintiffs  are  doubtless  entitled  to  follow  the  subsequent 
conveyances  to  the  extent  of  the  unpaid  purchase  money,  if 
they  succeed  in  showing  that  the  $1200  mortgage  is  satis- 
fied ;  or  to  a  portion  of  it,  if  they  succeed  in  reducing  the 
$1200  mortgage  below  the  value  of  the  premises. 

If  I  am  right  in  these  views,  it  follows  that  the  judgment 
must  be  reversed,  and  the  cause  sent  back  to  the  referee  for 
further  examination.  It  will  be  necessary  for  the  referee  to 
ascertain  whether  or  not  the  $1200  was  in  fact  paid  or  satis- 
fied before  the  purchase  of  the  mortgaged  premises  by  Blake- 
man, and  if  not,  how  much  remained  due  and  unpaid  at  that 
time.  He  must  also  ascertain  and  determine  what  amount 
remained  due  and  unpaid  by  the  defendants  Price,  Brooks, 
Bright  and  Wylie,  respectively,  on  their  several  purchases  from 
Blakeman,  at  the  time  of  the  commencement  of  this  action ; 
provided  it  shall  appear,  as  we  have  assumed,  that  they  pur- 
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chased  in  good  faith^  and  without  knowledge  or  notice  of  the 
facts  which  rendered  the  foreclosure  of  the  ^3000  mortgage 
fraudulent  as  to  these  plaintiffs.  And  the  plaintiffs  will  be 
entitled  to  a  judgment  declaring  the  foreclosure  of  the  $3000 
mortgage  by  Blakeman  fraudulent  as  to  them,  and  requiring 
Blakeman  to  account  for  the  proceeds  of  the  mortgaged  prem- 
ises and  to  assign  to  a  receiver  to  be  appointed,  any  securi- 
ties which  he  may  have  for  the  unpaid  purchase  moneys 
growing  out  of  the  subsequent  sales  by  him  of  the  mortgaged 
premises.  And  the  subsequent  purchasers  must  account  to 
the  receiver  for  all  moneys  which  were  unpaid  at  the  time 
of  the  commencement  of  this  suit. 

And  after  deducting  the  amount,  if  any,  which  shall  be 
found  due  and  unpaid  to  Blakeman  upon  the  $1200  mort- 
gage, the  balance  only  can  be  recovered  by  the  plaintiffs,  to 
apply  upon  these  judgments. 

But  if  these  plaintiffs  are  satisfied  with  a  judgment  requir- 
ing Blakeman  to  account  for  the  proceeds  of  the  sales  of  the 
mortgaged  premises,  judgment  might  be  entered  accordingly, 
and  then  he  must  be  required  to  pay  over  to  the  receiver  the 
gross  avails  of  such  sales,  less  the  amount  which  may  be 
found  due  upon  the  $1200  mortgage.  The  defendant  Blake- 
man may  perhaps  be  charged  with  costs ;  although  this  is 
not  a  matter  of  course,  unless  the  i^feree  is  satisfied,  upon 
the  evidence,  that  he  knew  that  the  $3000  mortgage  was 
satisfied  when  he  foreclosed  it.  If  he  knowingly  undertook 
to  use  it  to  perpetrate  a  fraud  upon  these  creditors,  he  ought 
to  bear  the  expense  of  the  litigation. 

No  costs  should  be  charged  to  the  other  defendants,  as  the 
case  now  appears. 

The  costs  of  this  appeal  should  abide  the  event. 

Bacon,  J.  concurred.         Mullin,  J,  dissented. 

Judgment  reversed,  and  new  trial  granted, 

[Onkida  Genbral  Term,  January  7,  1862.     AUenj  MtUHn,  Morgan  and 
Saconf  Justices.] 
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The  keeping  of  a  honae  of  ill  fame  is  not  an  act  of  '^  careleasness  or  negli- 
gence "  ¥rithin  the  meaning  of  the  8d  section  of  the  act  of  April  13, 1855, 
which  exempts  coanties  or  cities  from  liability  for  injury  to,  or  destruction 
of,  private  property  in  consequence  of  a  mob  or  riot,  when  such  injury  or 
destruction  has  been  occasioned,  or  in  any  manner  aided,  sanctioned  or 
permitted  by  the  carelessness  or  negligence  of  the  owner,  and  he  shall  not 
have  used  all  reasonable  diligence  to  prevent  the  ii\jury. 

THIS  was  an  action  to  recover  damages  for  injuries  to  the 
plaintiff's  dwelling  house,  occasioned  by  a  riot,  or  mob. 
The  plaintiff,  in  the  first  count  of  her  complaint,  claimed 
that  the  defendant  was  liable  under  the  statute  of  April, 
1855,  "to  provide  for  compensating  parties  whose  property 
may  be  destroyed  in  consequence  of  mobs  or  riots."  (Laws 
of  1855,  ch.  428,  p,  800.)  In  the  second  count  she  claimed 
that  the  defendant  was  liable  at  common  law.  The  3d  sec- 
tion of  the  act  of  1855  provides,  that  "No  person  or  corpora- 
tion shall  be  entitled  to  recover  in  any  such  action,  if  it  shall 
appear  upon  the  trial  thereof  that  such  destruction  was  oc- 
casioned, or  in  any  manner  aided,  sanctioned  or  permitted  by 
the  carelessness  or  negligence  of  such  person  or  corporation ; 
nor  shall  any  person  or  corporation  be  entitled  to  recover  any 
damages  for  any  destruction  or  injury  of  property  aforesaid, 
unless  such  party  shall  have  used  all  reasonable  diligence  to 
prevent  such  damages,"  &c.  By  the  4th  section  of  the  act, 
the  remedy  against  the  individuals  engaged  in  the  riot  is 
preserved.  The  defense  to  the  action  rested  upon  proof  that 
the  plaintiff,  at  the  time  and  place  of  the  injury  complained 
of,  kept  a  house  of  prostitution,  which  incited,  or  tended  to 
incite,  the  rioters  to  commit  the  injury  sustained  by  the  plain- 
tiff. It  was  agreed  by  the  parties,  before  the  court  and 
under  its  direction,  that  no  evidence  of  the  amount  of  the 
damage  should  be  given,  but  that  the  jury  should  determine 
whether  the  plaintiff  was  entitled  to  recover  from  the  evi- 
dence, and  that  the  damage  should  be  ascertained  afterwards 
by  a  referee.     The  court  charged  the  jury  that  if  she  kept  a 
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house  of  prostitution,  and  the  character  of  the  house  con- 
tributed to  produce  the  riot,  the  keeping  such  a  house  was 
such  carelessness  or  negligence  as  brought  the  case  within  the 
statute,  and  the  plaintiff  in  that  case  could  not  recover. 

The  plaintiff  requested  the  court  to  charge  the  jury  by 
submitting  the  following  propositions  separately  to  them : 

First,  That  if  the  plaintiff  kept  her  house  as  a  house  of 
ill  fame,  it  constitutes  no  defense  to  this  action. 

Second.  That  the  character  of  the  house  is  entirely  im- 
material 

Third.  That  the  keeping  of  a  house  of  ill  fame  does  not 
of  itself  furnish  any  evidence  that  the  injury  complained  of 
was  '^occasioned,  or  in  any  manner  aided,  sanctioned  or  per- 
mitted, by  the  carelessness  or  negligence"  of  the  plaintiff. 

Fourth.  There  is  not  sufficient  evidence  in  this  case  that 
the  plaintiff's  house  was  a  house  of  ill  fame. 

Fifth.  And  further,  as  a  question  of  law,  the  evidence  de- 
tailed does  not  justify  the  act  complained  of. 

Sixth.  Merely  keeping  a  house  of  ill  fame  is  not  careless- 
ness or  negligence,  within  the  meaning  of  the  statute. 

The  court  declined  and  omitted  to  charge  the  jury  as  above 
requested ;  and  declined  and  omitted  to  charge  the  jury  upon 
either  of  the  propositions  submitted,  to  which  omission  and 
refusal  the  plaintiff  excepted.  The  court,  among  other  things, 
charged  the  jury  that  it  was  for  them  to  determine  from  the 
evidence  whether  the  plaintiff  at  the  time  of  the  injury  com- 
plained of  kept  a  house  of  prostitution,  at  the  place  where 
the  injury  occurred.  That  if  the  jury  found  the  house  to 
have  been  a  house  of  ill  fame,  and  the  character  of  the  house 
contributed  to  produce  the  riot,  the  keeping  such  a  house 
was  such  carelessness  or  negligence  as  brought  the  case  within 
the  statute,  and  the  plaintiff  was  not  entitled  to  recover. 
The  plaintiff  excepted  to  the  charge. 

The  jury  found  for  the  defendant,  and  the  plaintiff  ap- 
pealed to  the  general  term,  from  the  judgment  entered  upon 
the  verdict. 
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(Jharlea  Andrews,  for  the  appellant.  The  charge  was  jiu- 
tified  by  the  facts  proved,  and  by  the  law  under  which  the 
action  was  brought. 

I.  It  was  competent  for  the  jury  to  find  from  the  evidence 
that  the  plaintiff  kept  at  the  time  and  place  of  the  injury  a 
house  of  prostitution,  and  that  the  rioters  did  the  injury  for 
the  purpose  of  breaking  up  the  business  of  the  plaintiff,  and 
that  they  were  incited  by  the  character  of  the  house  and  the 
acts  of  violence  which  had  occurred  there. 

II.  The  remedy  of  the  plaintiff  against  the  city  is  wholly 
founded  upon  the  statute,  and  not  upon  natural  equity,  or 
the  common  law.  The  statute  is  to  be  strictly  construed 
against  the  plaintiff.  It  is  clear  that  the  statute  was  not 
designed  to  insure  the  property  of  offenders  against  the  law, 
where  the  property  injured  was  used  at  the  time  for  illegal 
purposes,  and  such  use  incited  the  violence  which  caused  the 
injury. 

III.  The  keeping  of  a  house  of  prostitution  is  a  public 
common  nuisance,  and  can  be  abated  by  any  person,  or  by 
proceedings  upon  indictment.  (3  BL  Com.  5.  4  id.  168. 
Wharton's  Crim.  Lata,  702.  Jennings  v.  (Tone,  17  Pick.  26. 
Warren  v.  The  People,  3  Par.  545.)  The  remedy  by  abate- 
ment  by  individuals  is  in  aU  respects  concurrent  ^th  that 
by  indictment.  (Benwick  v.  Morris,  3  Hill,  621.)  The 
distinction  between  abating  a  public  or  private  nuisance  is 
this :  A  public  nuisance  may  be  abated  by  any  one ;  a  private 
nuisance,  only  by  the  party  injured.  (Lancaster  Turnpike 
Co.  V.  Bogers,  2  Barr,  114.)  In  Meeker  v.  Van  Bensselaer, 
(15  Wend.  397,)  it  was  held  that  a  dwelling  house,  cut  up 
into  small  apartments,  inhabited  by  a  crowd  of  people,  in  a 
filthy  condition  and  calculated  to  breed  disease,  was  a  pub- 
lic nuisance  which  an  individual  might  abate,  especially  dur- 
ing the  prevalence  of  the  Asiatic  cholera. 

lY.  The  injury  in  this  case  was  in  some  manner  '^  occa- 
sioned, aided,  sanctioned  or  permitted,  by  the  carelessness  or 
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negligence"  of  the  plaintiff.  (1.)  In  keeping  a  house  of 
prostitution,  she  was  violating  the  criminal  law.  (2.)  By 
her  act,  she  justified  the  remedy  by  abatement  by  individuals ; 
a  remedy  naturally  tending  to  a  breach  of  the  peace  by  indi- 
viduals, who,  entering  upon  the  execution  of  the  purpose  of 
abatement  in  a  legal  manner,  are  led  by  excitement  beyond 
the  authority  given  them  by  the  law.  (3.)  Houses  of  pros- 
titution are  held  to  be  common  nuisances,  in  part,  because 
they  endanger  the  public  peace,  and  tend  to  incite  violence — 
the  Very  thing  of  which  the  plaintiff  complains.  Hawkins 
(Pleas  of  the  Crowrty  ch,  74,  booh  1)  says,  "the  keeping  of 
bawdy  houses  comes  under  the  cogoizance  of  the  temporal 
law  as  common  nuisances,  not  only  in  respect  of  their  en- 
dangering the  public  peace  by  drawing  together  dissolute 
and  abandoned  persons,  but  also  in  respect  of  their  appa- 
rent tendency  to  corrupt  the  morals  of  both  sexes."  (1 
Buseell  on  Crimes^  p.  323.)  (4)  It  would  be  difficult  to 
give  any  construction  to  the  statute,  if  it  shall  be  held  that 
the  acts  of  the  plaintiff  in  this  case  were  not  carelessness  or 
negligence  which  in  any  manner  occasioned,,  permitted  or 
aided  the  production  of  the  injury  complained  of,  within  the 
meaning  of  the  statute. 

Y.  The  omission  to  charge,  in  the  language  of  the  request, 
that  "merely  keeping  a  house  of  ill  fame  is  not  carelessness 
or  negligence  within  the  meaning  of  the  statute,"  was  proper. 
The  court,  in  substance,  charged  this  proposition,  by  adding 
to  it  the  qualification  that  the  character  of  the  house  must 
have  contributed  to  produce  the  riot.  The  reputation  of  the 
house  and  of  the  inmates  frequenting  it  was  competent  evi- 
dence.    (Wharton's  Grim,  Law^  703.) 

Oeo,  W.  Gray,  for  the  plaintiff.  I.  The  decision  of  the 
judge,  admitting  testimony  going  to  show  that  persons  of 
bad  reputation  occupied  the  house,  was  erroneous,  and  a  new 
trial  should  be  granted  on  that  accoxmt.    The  character  of 
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the  persons  frequenting  a  public  and  licensed  house  is  no 
evidence  of  "carelessness  or  negligence." 

II.  The  plaintiff,  in  order  to  present  the  question  relied 
upon  by  the  defendant^  submitted  six  propositions,  which  we 
ask  the  general  term  to  review ;  and  we  especially  refer  to 
the  sixth  proposition,  which  is  this:  Is  merely  keeping  a 
house  of  ill  fame  "carelessness  or  negligence,"  within  the 
meaning  of  the  statute.  (1.)  This  proposition  has  no  ref- 
erence to  the  manner  of  keeping  it,  but  the  fact  of  doing 
so.  (2.)  Carelessness  means  "heedlessness,"  "inattention." 
(Webster.)  (3.)  Negligence  means  "neglect,"  "omission 
to  do."  (Webster.)  (4.)  The  legislature  intended,  by  the 
terms  "negligence  and  carelessness,"  an  omission  to  do  some- 
thing which,  if  it  had  been  done,  the  riot  would  have  been 
prevented.  (5.)  The  plaintiff  was  entitled  to  the  ruling  of 
the  judge  upon  this  proposition,  that  merely  keeping  a  house 
of  ill  fame  was  not  "negligence  or  carelessness,"  within  the 
meaning  of  the  statute. 

By  the  Court,  Bacon,  J.  I  am  a  little  apprehensive  that 
the  learned  justice  who  tried  this  cause,  in  his  just  indigna- 
tion against  the  infamous  trade  of  the  plaintiff,  and  his  laud- 
able zeal  for  the  promotion  of  good  morals,  has  been  led  to 
affirm  a  proposition  which  can  hardly  be  sustained.  This 
action  is  to  be  treated  as  brought  under  the  statute  of  1855, 
and  the  defense  rests  entirely  upon  the  provision  of  the  3d 
section  of  that  act,  which  exempts  a  corporation  from  liabil- 
ity for  injury  to,  or  destruction  of,  private  property,  when 
such  injury  or  destruction  has  been  occasioned,  or  in  any 
manner  aided,  sanctioned  or  permitted  by  the  carelessness  or 
negligence  of  the  person  whose  property  has  been  destroyed, 
and  he  shall  not  have  used  all  reasonable  diligence  to  prevent 
the  injury  complained  of.  And  the  simple  question,  I  think, 
is,  whether  the  keeping  of  a  house  of  ill  fame  is  "an  act  of 
carelessness  or  negligence,"  within  the  statute. 

The  counsel  for  the  defendant  asked  the  judge  to  rule  that 
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it  was  not,  and  be  refused  to  do  so ;  and  to  this  refusal  there 
was  an  exception. 

It  must  be  admitted  tbat  the  statute  is  very  loosely  drawn, 
and  the  words  ^^carelessness  or  negligence '^  may  perhaps  ad- 
mit of  a  pretty  wide  interpretation.  Normally,  they  mean 
heedlessness  or  inattention,  and  an  omission  to  do  something 
which  operated  proximately  to  bring  about  a  result  which 
would  not  have  occurred  if  such  carelessness  or  negligence 
had  not  existed.  So  that  in  respect  to  property  which  has 
been  injured  or  destroyed  by  a  mob,  it  seems  to  me  the  idea 
of  the  l^islature  was,  that  a  party  should  not  recover  if  he 
omitted  some  obvious  precaution,  or  failed  to  exercise  some 
care  which,  if  it  had  been  timely  bestowed  in  view  of  a 
threatened  or  apprehended  danger,  would  have  averted  the 
calamity. 

It  may  perhaps  be  illustrated  by  supposing  an  individual 
to  have  a  house  filled  with  some  combustible  materials  which, 
upon  the  approach  of  fire,  he  refuses  to  remove  upon  the  ap- 
plication and  urgent  appeal  of  his  surrounding  neighbors. 
If,  in  such  a  case,  a  lawless  mob  should  undertake  to  do  the 
job  for  him,  and  in  their  hot  haste  and  unregulated  zeal 
should  materially  damage  and  despoil  his  premises,  I  do  not 
suppose  he  could  claim  indemnity  from  the  corporation. 

This  would  be  a  case  where  it  might  very  well  be  said 
that  the  destruction  was  occasioned  by  the  negligence  of  the 
party  who  has  suffered  the  damage,  and  which  negligence 
operated  as  a  proximate  cause  leading  naturally  to  the  result. 

But  can  the  keeping  of  a  house  of  ill  fame  be  called  ^'an 
act  of  negligence  or  carelessness  ?"  It  is  an  act  detestable 
in  morals,  and  criminal  within  the  provisions  of  the  law — 
something  indeed  much  worse  than  negligence  or  carelessness. 
The  law  affords  an  ample  protection  to  the  community  by 
proceedings  for  the  suppression  of  the  nuisance,  and  if  the 
public  authorities  had  performed  their  duty,  there  would 
very  probably  have  been  no  occasion  for  an  exhibition  of  the 
virtuous  indignation  of  a  promiscuous  crowd,  many  of  whom 
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were  probably  more  intent  on  mischief  than  on  Tindicating 
outraged  morality.  It  is  always  unsafe  to  let  loose  a  multi- 
tude without  legal  restraint,  and  better  to  sustain  some  in- 
conveniences, and  even  endure  some  wrongs  until  they  can  be 
redressed  in  the  regular  and  due  administration  of  justice, 
than  to  live  under  the  jurisdiction  of  Judge  Lynch,  however 
valuable  in  their  results  his  services  have  sometimes  been. . 

It  will  be  found  difficult  to  put  a  limit  to  what  may  be 
deemed  an  act  of  carelessness  or  negligence,  if  so  latitudinal 
rian  a  construction  is  to  be  indulged.  Suppose  an  individual 
should  hold  some  opinion  highly  offensive  to  a  large  portion 
of  the  commumty,  or  indulge  in  practices  deemed  by  many 
detrimental  to  the  good  order  of  society ;  would  this  be  c<Jn- 
sidered  as  conduct  so  careless  or  negligent  that  his  house 
could  by  the  aggrieved  or  offended  parties  be  torn  aboat 
his  ears  ?  I  think  no  one  would  contend  for  quite  so  lai^  a 
liberty  as  this  would  give  to  voluntary  and  unauthorized 
abators  of  what  many  might  deem  offensive  and  injurious. 

The  safety  of  community  consists  in  the  enforcement  of 
legal  remedies  for  proved  or  admitted  wrongs ;  and  it  is  bet- 
ter that  indemnity  should  be  provided  for  even  worthless  and 
unwholesome  members  of  society,  when  they  have  suffered 
wrongfully,  than  to  leave  so  large  a  discretion,  and  one  so 
likely  to  be  abused,  in  the  hands  of  an  irresponsible  mul- 
titude. 

My  decided  impression  is,  that  an  error  was  committed  in 
the  ruling  on  the  trial,  and  that  the  judgment  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  abide  the  event 

New  trial  granted. 

[OiTBiDA  Gbsbsal  Tbbm,  Joiiiiaiy  7,  1862.  MuUin,  Morgan  and  Baetm, 
Juatices.] 
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The  statutory  provision  that  every  conyeyanoe  of  land  held  at  the  Ume  ad- 
versely to  the  grantor,  shall  he  void,  has  no  application  to  conveyances  made 
hy  the  staie  as  grantor. 

Where  the  defendant  entered  nnder  a  contract  with  the  state  to  purchase  the 
premises,  as  the  representative  of  S.,  the  first  purchaser,  through  several 
mesne  assignments ;  made  some  small  payments  thereon ;  endeavored  to 
effect  an  arrangement  to  pay  the  halance ;  and  frequently  spoke  of  the  claim 
and  title  of  the  state,  and  of  himself  as  holding  in  subserviency  to  it ;  ffeld 
that  his  possession  was  to  be  deemed  in  subserviency  to  the  title  of  the 
state,  and  not  adverse. 

And  the  defendant  having  been  twice  put  out  of  possession  of  the  premises, 
by  process  instituted  by  the  state,  both  in  1847  and  1848 ;  hdd  that  there 
had  been  no  continuous  possession  in  the  defendant,  but  the  chain  had  been 
•twice  broken  by  legal  process  and  under  a  paramount  daim. 

The  presumption  of  payment  of  the  purchase  money  by  one  in  possession  of 
land  under  a  contract  to  purchase,  arising  from  lapse  of  time,  cannot  be  in- 
terposed as  an  affirmative  defense  to  an  action  to  recover  the  possession  of 
the  land.  If  the  presumption  is  interposed,  the  Ikct  upon  which  it  proceeds 
must  be  affirmatively  proved. 

A  patent,  issued  by  the  state,  conveying  its  own  lands,  will  be  presumed  to 
have  been  issued  regularly;  and  if  it  be  not  void  on  its  Uuce,  cannot  be 
avoided  collaterally,  in  a  suit  between  individuals. 

It  is  not  incumbent  on  the  grantee  to  show  that  the  sale  of  the  land  was  prop- 
erly and  fairly  conducted,  and  that  the  necessary  preliminary  notices  and 
advertisement  were  given  and  published. 

If  there  be  any  allegation  or  pretense  that  a  patent  was  issued  by  mistake,  or 
upon  a  false  suggestion,  it  is  voidable  only,  and  in  such  a  case  can  be  avoid- 
ed only  by  a  direct  proceeding  to  cancel  and  annul  the  patent. 

THIS  action  was  brought  to  recover  of  the  defendant  pos- 
session of  about  sixty-three  acres  of  land  situate  in  the 
town  of  Verona,  Oneida  county,  and  damages  for  the  deten- 
tion thereof.  The  action  was  referred  to  a  referee,  who  found 
the  following  facts : 

Lot  No.  97  of  the  Oneida  reservation,  in  the  town  of  Vero- 
na, Oneida  county,  was  sold  by  the  state  to  George  Brayton, 
and  he  received  the  usual  certificate  of  sale  from  the  surveyor 
general,  dated  April  2,  1807.  From  this  lot  No.  97,  sixty- 
three  acres,  two  roods  and  fourteen  rods,  (being  the  premises 
in  question  in  this  action,)  were  set  off  to  George  Seaton,  and 
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a  new  account  opened  with  him  in  the  comptroller's  office ; 
the  usual  certificate  from  the  comptroller  was  issued  to  him, 
bearing  date  April  24,  1813,  and  the  amount  then  unpaid 
thereon  was  $131.49.  This  certificate  issued  to  Seaton  was 
transferred  several  times,  and  finally  came  to  be  held  by  Na- 
than Begun,  the  defendant,  who  went  into  possession  of  the 
premises,  in  1822,  and  has  continued  to  occupy  them  to  this 
time,  except  as  he  was  dispossessed  by  the  sheriff,  as  herein- 
after stated.  The  amount  due  on  the  certificate  remained 
unpaid,  and  in  October,  1844,  the  premises  were  sold  for  the 
arrears,  by  the  surveyor  general,  and  bid  off  for  the  state,  and 
subsequently  were  sold  to  one  Hugh  McNamara,  who  received 
the  usual  certificate  from  the  surveyor  general,  dated  Janu- 
ary 17,  1845.  This  certificate,  issued  to  McNamara,  was 
transferred  to  Bernard  Brady,  who  paid  up  the  balance  due 
the  state  and  received  a  patent  for  the  premises,  dated  Feb- 
ruary 2,  1854  Previous  to  the  issuing  of  this  patent,  and 
in  pursuance  of  authority  from  the  commissioners  of  the  land 
office,  proceedings  were  commenced  and  a  warrant  issued  by 
Hon.  P.  Sheldon  Boot,  first  judge  of  the  court  of  common 
pleas  of  the  county  of  Oneida,  to  the  sheriff  of  the  same 
county,  who  on  the  19th  day  of  May,  1847,  dispossessed  Be- 
gun and  put  McNamara  into  possession,  and  on  the  22d  day 
of  April,  1858,  he  again  dispossessed  Begun  and  put  Ber- 
nard Brady  into  possession.  Bernard  Brady  died  intestate 
before  the  commencement  of  this  action,  and  the  plaintiff  is 
his  only  child  and  heir  at  law.  A  fair  rent  for  the  premises 
in  question  is  twenty-five  dollars  a  year,  for  any  year  within 
ten  years  past.  There  was  no  evidence  introduced  on  the 
trial  that  the  resale  of  the  premises  in  question  by  the  state 
for  arrears  was  regular  and  fairly  conducted,  and  that  suffi- 
cient and  proper  notice  of  such  resale  was  given  or  advertised, 
according  to  the  requirements  of  the  statute,  except  as  ap- 
pears in  this  case.  At  the  time  of  the  resale  of  said  prem- 
ises, and  the  issuing  of  the  certificate  to  Hugh  McNamara, 
January  17,  1845^  and  the  transfer  of  said  certificate  to  Ber- 
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nard  Brady,  and  the  issuing  of  the  patent  of  said  premises  to 

^^  ^^^  / 

Bernard  Brady,  February  2,  1854,  the  defendant  occupied 
and  possessed  said  premises,  (except  as  he  was  dispossessed 
by  the  sheriff  in  the  manner  above  stated,)  and  claimed  them 
as  his  own. 

The  defendant,  to  maintain  his  defense,  among  other  things^ 
introduced  in  evidence  the  comptroller's  certificate  of  the  sale 
of  the  lot  in  question,  and  several  assignments  of  the  same, 
showing  that  August  30,  1822,  he  was  a  joint  owner  with 
Albert  Begun  of  the  interest  conveyed  by  the  certificate,  and 
that  March  14,  1828,  he  became  the  absolute  owner  of  the 
same.  The  defendant  further  proved  that  he  went  into  the 
possession  of  the  premises  in  1821,  and  had  continued  to  oc- 
cupy them  uninterruptedly,  under  claim  of  title,  to  the  com- 
mencement of  the  suit  in  1855,  except  when  dispossessed  by 
the  deputy  sheriff,  in  1847  and  1848.  This  dispossession 
turned  out  simply  to  be  the  going  on  to  the  premises  by  the 
officer,  declaring  them  to  be  in  the  possession  of  Mcl^amara, 
or  Brady,  who  then  lived  in  Albany,  and  then  leaving,  while 
Begim  continued  to  occupy  them  in  fact  all  the  time. 

The  following  were  the  conclusions  of  law  reached  by  the 
referee :  1.  That  the  possession  of  the  defendant  has  been 
in  subserviency  to  the  title  of  the  state  and  its  grantees,  and 
has  not  been  at  any  time  an  adverse  possession.  2.  The  want 
of  possession  in  a  grantor  does  not  render  void  a  patent  from 
the  state.  3.  That  the  possession  of  the  defendant  of  the 
premises  in  question  at  the  time  of  the  sale  of  the  same  by 
the  state  to  Hugh  McNamara,  and  also  at  the  time  of  the 
sale  and  conveyance  of  the  same  by  the  state  to  Bernard 
Brady,  does  not  render  such  sales  and  conveyances,  or  either 
of  them,  absolutely  void,  and  prevent  the  transfer  of  any  title 
from  the  state.  4.  That  the  presumption  of  payment  arising 
from  lapse  of  time  is  no  defense  to  an  action  of  ejectment  to 
recover  possession  of  the  premises  in  question.  6.  That  the 
plaintiff  has  established  a  title  in  fee  simple  to  the  premises 
described  in  the  complaint,  and  that  said  patent  from  the 
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state  to  Bernard  Brady  is  valid  and  not  void.  6.  That  the 
plaintiff  is  entitled  to  recover  of  the  defendant,  by  way  of  rent 
and  as  damages  for  the  detention  of  the  premises,  the  snm 
of  one  hundred  and  fifty  dollars.  7.  That  the  plaintiff  is 
entitled  to  a  judgment  against  the  defendant  for  the  posses- 
sion of  said  premises  and  for  his  damages,  with  costs  to  he 
taxed. 

The  defendant  excepted  to  the  decision  of  the  referee  in 
several  particulars-;  and  appealed  from  the  judgment  entered 
upon  the  report. 

H.  T.  Jenkins  J  for  the  appellant. 

F,  Keman,  for  the  plaintiff. 

By  the  Gourt^  Bacon,  J.  There  are  three  grounds  put 
forth  by  the  defendant  in  defense  of  this  suit,  neither  of  which 
seem  to  me  to  be  tenable. 

1.  It  is  claimed  that  there  was  an  adverse  possession  on 
the  part  of  the  defendant,  of  the  premises  in  question  in  this 
suit,  which  of  itself  constitutes  a  perfect  defense  to  the  action ; 
or  if  this  does  not  per  se  defeat  the  plantiff 's  title,  the  fact 
of  such  adverse  possession  existing  at  the  time  of  the  convey- 
ance by  letters  patent  from  the  state  to  Bernard  Brady,  the 
ancestor  of  the  plaintiff,  rendered  that  conveyance  void. 

Upon  the  question  of  fact  whether  the  possession  of  the 
defendant  was  adverse,  the  conclusion  of  the  referee,  that  the 
possession  of  the  defendant  was  in  subserviency  to  the  title 
of  the  state,  and  was  not  at  any  time  adverse,  is  folly  sustained 
by  the  evidence.  The  defendant  entered  under  a  contract  to 
purchase  the  premises  as  the  representative  of  Seaton,  the 
first  purchaser,  through  several  mesne  assignments ;  he  made 
some  small  payments  in  1832  and  1833 ;  he  endeavored  to 
effect  an  arrangement  to  pay  the  balance,  and  frequently 
Bpoke  of  the  claim  and  title  of  the  state,  and  of  himself  as 
holding  in  subserviency  to  it.  A  claim  to  hold  adversely  un- 
der all  these  circumstances  cannot  be  deemed  to  have  beem 
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made  in  good  faith^  or  with  the  slightest  belief  that  he  could 
found  upon  such  claim  a  pretense  to  set  not  only  the  state^ 
but  all  the  i^orld  at  defiance. 

Such  being  the  clear  conclusion  in  regard  to  the  fact  of  the 
alleged  adverse  possession,  the  proposition  of  law  that  the 
sale  of  the  premises  by  the  state  to  McNamara,  and  the  sub* 
sequent  patent  to  Brady,  were  nuU  and  void  within  the  stat- 
ute, which  provides  that  every  conveyance  of  land  held  at 
the  time  adversely  to  the  grantor,  shall  be  void,  has  no  special 
importance.  If  in  fact  the  premises  were  not,  at  the  time  the 
patent  was  executed,  so  held,  the  statute  does  not,  of  course, 
apply  to  the  case.  But  if  we  were  to  concede  the  adverse 
possession,  the  result  would  not  follow  that  is  claimed  by  the 
defendant.  The  statutory  provision  above  alluded  to  has  no 
application  to  conveyances  made  by  the  state  as  grantor,  as 
was  expressly  held  in  the  case  of  Jackson  v.  Chirmer^  (2  Cow- 
en^a  Rep,  552.) 

The  reason  which  forbids  such  transfer  of  title  by  one  in- 
dividual to  another,  is  to  prevent  champerty  and  mainte- 
nance, and  the  granting  of  pretended  titles,  to  the  stirring 
up  of  strife,  litigation  and  oppression — a  reason  not  applica- 
ble to  the  state  when  it  parts  with  its  domain,  and  therefore, 
as  Ch.  J.  Savage  says,  in  the  case  above  cited,  the  reason 
failing,  the  rule  fails,  as  to  the  state. 

It  may  be  added  also,  upon  the  point  of  adverse  possession, 
that  the  defendant  was  twice  put  out  of  possession  of  the 
premises  by  process  instituted  by  the  state,  both  in  1847  and 
1848.  There  has  consequently  been  no  continuous  posses- 
sion in  the  defendant*,  but  the  chain  has  been  twice  broken 
by  legal  process  and  under  a  paramount  claim. 

2.  It  is  insisted  that  a  legal  presumption  arises  in  this 
case,  of  payment  by  the  defendant  for  the  premises,  arising 
from  lapse  of  time.  This  proposition  is  sought  to  be  estab- 
lished by,  or  rather  inferred  from,  the  principle  which  au- 
thorizes such  an  inference  in  the  case  of  a  sealed  instrument, 
from  the  fact  that  no  payment  has  been  claimed  or  made 
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thereon  for  a  period  of  twenty  years.  The  effect  of  the  rule 
is  that  of  a  statute  of  limitations,  an^  it  has  usually  been 
employed  to  defeat  a  recovery  upon  the  instrument  itself. 

I  know  of  no  case  in  which  it  has  been  effectuaUy  inter- 
posed as  an  afBrmative  defense  to  an  action  of  ejecment  to 
recover  the  possession  of  land.  If  it  is  so  interposed,  the 
fact  upon  which  it  proceeds  must  be  affirmatively  proved. 
Such  is  substantially  the  principle  established  in  the  case  of 
Lawrence  v.  Bally  (4  Kern.  477.)  There  the  vendor  had 
executed  a  written  contract  for  the  sale  of  the  premises,  stip- 
ulating for  various  payments.  More  than  20  years  having 
elapsed,  the  vendor  brought  ejectment,  treating  the  contract 
as  forfeited  for  non-payment,  and  the  court  held  that  the 
presumption  of  payment  arising  from  lapse  of  time  was  not 
sufficient  to  maintain  the  defendant's  equitable  claim  to  the 
land,  and  that  to  est-ablish  such  a  defense,  payment,  in  fact, 
of  the  purchase  money  by  the  defendant  must  be  proved. 
The  mere  fact  of  non-payment  gives  no  title  to  equitable  re- 
lief, and  consequently  constitutes  no  defense  to  an  action  of 
ejectment  by  the  party  holding  the  legal  title. 

In  this  case  it  need  only  be  said  that  there  was  no  proof 
of  payment  by  the  defendant,  but  that  the  defendant  con- 
ceded the  fact  that  he  had  not  made  any  payment  within  20 
years,  and  that  his  rights  had  been  forfeited  and  lost  by  rea- 
eon  of  Buch  non-payment. 

3.  It  was  finally  claimed  by  the  defendant,  on  the  trial, 
that  it  was  not  enough,  on  the  part  of  the  plaintiff,  to  pro- 
duce the  patent  of  the  state  conveying  the  premises  to  Ber- 
nard Brady,  but  that  it  was  incumbent  on  her  to  show  that 
the  resale  of  the  land  was  properly  and  fairly  conducted,  and 
that  the  necessary  preliminary  notices  and  advertisement  were 
given  and  publisLd;  in  oi  worde,  that  the  patent  was 
not  prima  facie  proof  of  the  plaintiff's  title,  but  the  regu- 
larity of  all  the  prior  proceedings  must  be  shown.  The  cases 
cited  by  the  defendant's  counsel  to  sustain  this  proposition 
are  none  of  them  cases  of  conveyances  by  the  state  of  its  own 
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lands  to  purchasers  thereof.  They  all  arose  under  sales  and 
conveyances  made  by  the  comptroller  and  other  public  officers, 
for  lands  which  had  been  sold  for  taxes,  and  where  the  eflfect 
of  the  conveyance  would  be  to  subvert  the  title  of  the  real 
and  bona  fide  owner  of  the  premises  conveyed.  The  rule 
applicable  to  such  a  case,  as  stated  by  Judge  Bronson,  in 
Sharp  V.  SpieVy  (4  Hill,  86,)  is  that  every  statute  authority 
in  derogation  of  the  common  law  to  divest  the  title  of 
one  and  transfer  it  to  another,  must  be  strictly  pursued,  or 
the  title  wiU  not  pass.  Upon  this  principle  it  is  that  all  the 
other  cases  proceed,  which,  as  I  have  said,  are  all  cases  of 
deeds  by  the  comptroller,  or  by  a  collector,  or  by  the  mimicipal 
authorities  of  a  civil  corporation,  for  lands  which  had  been 
sold  for  non-payment  of  taxes,  or  assessments  made  thereon. 

It  is  obvious  that  this  principle  does  not  apply  to  a  case 
where  the  state  is  granting  and  conveying  its  own  lands  to  a 
purchaser  thereof,  as  is  conceded  by  the  court  in  the  case  of 
Varich  v.  Tallmariy  (2  Barb,  115,)  and  where  Judge  Gridley 
quotes  approvingly  a  decision  in  1  J.  J.  Marsh.  447,  to  the 
effect  that  the  presumption  is  that  the  public  officers  have 
done  their  duty  in  regard  to  the  several  acts  required  by 
them  to  be  done  in  granting  lands,  and  therefore  surveys  and 
patents  should  always  be  received  as  prima  facie  evidence 
of  correctness.  This  doctrine  is  expressly  held  in  Jackson 
V,  Marshy  (6  Cowen^  281,)  to  wit,  that  a  patent  of  lands  by 
the  state  shall  be  presumed  to  have  issued  regularly,  and  if 
it  be  not  void  on  its  face  cannot  be  avoided  collaterally  in 
a  suit  between  individuals.  If  there  is  any  allegation  or  pre- 
tense that  it  was  issued  by  mistake,  or  upon  a  false  sugges- 
tion, it  is  voidable  only,  and  in  such  case  can  be  only  avoided 
by  a  direct  proceeding  to  cancel  or  annul  the  patent. 

I  am  accordingly  of  opinion  that  the  judgment  in  this  case 
is  right,  and  should  .be  affirmed. 

Judgment  affirmed. 

[OirovDAGA  Gbnbbal  Tbbh^  April  8^  1S62.    iftfOinj  Morgan  and  Btuon^ 
Justices.] 
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An  agent  cannot,  in  general,  act  so  as  to  bind  his  principal  in  matters  touching 
his  agency,  where  he  has  an  adverse  interest  in  himself.  But  there  is  an 
exception,  in  the  application  of  this  principle,  in  favor  of  the  holders  of  ne- 
gotiable paper  acquired  in  good  faith  before  due,  for  value,  without  notice 
of  the  misconduct  of  the  agent,  or  the  knowledge  of  such  facts  as  would 
amount  to  a  want  of  good  faith  in  the  taker  of  such  paper. 

Where  the  president  of  a  bank,  having  authority  as  such  to  certify  checks 
drawn  upon  the  bank,  certifies  his  own  checks,  and  the  checks  of  another 
person,  and  delivers  them  to  the  payee,  who  thereupon  pays  to  the  drawers 
the  full  amount  of  the  face  of  such  checks,  and  transfers  and  indorses  the 
same  to  a  honafide  holder,  the  latter  can  enforce  the  payment  of  the  checks 
by  the  bank ;  notwithstanding  the  drawers  had  no  funds  in  the  bank,  at  the 
time  the  checks  were  drawn. 

No  presumption  of  bad  faith  in  the  holder  necessarily  arises  from  the  identity 
of  the  names  of  the  drawer  and  the  president  of  the  bank ;  nor  will  the  cer- 
tification of  his  own  check  by  the  president  of  a  bank  be  conclusive,  as  evi- 
dence, to  deprive  the  holder  of  the  protection  afforded  to  honafde  holders 
of  negotiable  paper. 

APPEAL  from  a  judgment  entered  on  the  report  of  a  ref- 
eree. The  complaint  averred  that  the  defendants  are  a 
corporation  created  by  and  under  the  statutes  of  the  state  of 
New  York,  and  transacting  business  at  Williamsburgh,  in 
the  county  of  Kings.  That  at  the  dates  of  the  several  instru- 
ments hereinafter  mentioned,  one  Charles  W.  Houghton  was 
the  president  of  the  said  bank,  and  as  such  had  power  and 
authority  to  accept  drafts  and  certify  checks  drawn  upon  the 
said  bank,  and  to  bind  the  said  bank  thereby.  That  on  or 
about  the  Slst  day  of  December,  1853,  one  Thomas  Grreen 
drew  his  draft  or  check  in  the  words  following  : 

"  No.  Williamshurgh,  Dec.  31,  1853. 

Farmers  and  Citizens'  Bank  of  Long  Island,  pay  to 
the  order  of  W.  A.  Cleaveland  five  thousand  dollars. 
$5000.  .      Thos.  Gbbbn. 

[Good.     C.  W.  Houghton,  Pres."] 

And  then  and  there  delivered  the  same  to  the  payee  thereof. 
That  said  draft  or  check  was  presented  to  said  defendants, 
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and  that  said  defendants  by  their  said  president  accepted  the 
said  instrument  in  writing ;  and  said  Charles  W.  Houghton, 
so  acting  as  said  president,  then  and  there  in  writing,  on  the 
face  of  said  check  or  draft,  certified  the  same  in  the  words 
following :  "  Good.  C.  W.  Houghton,  Pres."  That  said 
check  or  draft  was  indorsed  by  said  payee,  and  so  indorsed, 
accepted  and  certified,  was  by  him  transferred  and  delivered 
to  the  plaintiffs.  That  the  said  draft  or  check  was  presented 
to  the  defendants  for  payment,  who  then  and  there  refused 
to  pay  the  same,  and  that  the  same  remains  wholly  unpaid. 
For  a  second  cause  of  action,  the  plaintiffs  alleged  that  one 
C.  W.  Houghton  drew  his  draft  or  check  upon  the  same  bank, 
dated  February  4,  1854,  for  $5500,  payable  to  the  order  of 
W.  A.  Cleaveland.  That  the  defendants  by  their  said  presi- 
dent accepted  the  said  instrument  in  writing,  and  said  Charles 
W.  Houghton  acting  as  such  president  then,  and  in  writing 
on  the  face  of  said  check  or  draft,  certified  the  same  in  the 
said  filling,  "  Good.  0.  W.  Houghton."  That  said  check 
or  draft  was  indorsed  by  said  payee,  and  so  indorsed,  accepted 
and  certified,  was  by  him  transferred  and  delivered  to  the 
plaintifiis.  That  the  said  draft  or  check  was  presented  to  the 
defendants  at  their  banking  house  for  payment,  who  refused 
to  pay  the  same,  and  that  the  same  remains  wholly  unpaid. 
For  a  third  cause  of  action,  the  plaintiffs  alleged  the  drawing 
of  another  draft  upon  the  same  bank,  by  the  same  drawer, 
dated  February  25,  1854,  payable  to  the  order  of  W.  A. 
Cleaveland,  for  $10,000.  Which  check  was  accepted  by  said 
Houghton  as  president,  in  the  same  manner  as  the  others, 
and  certified  by  him  to  be  "  good."  And  that  said  check  or 
draft  was  indorsed  by  the  payee,  and  so  accepted  and  certi- 
fied, was  by  him  transferred  and  delivered  to  the  plaintiffs. 
That  the  said  draft  or  check  was  presented  to  the  defendants 
at  their  banking  house  for  payment,  who  refused  to  pay  the 
same,  and  that  the  same  remains  unpaid.  The  plaintiffs  aver- 
red that  said  checks  were  wholly  unpaid.    Wherefore  they 
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demanded  judgment  against  the  defendants  for  $20^500,  and 
interest. 

The  defendants,  by  their  answer,  denied  that  Houghton 
was  the  president  of  the  bank  and  as  such  had  power  and  au- 
thority to  accept  drafts  or  certify  checks  upon  the  bank,  or 
to  bind  the  bank  thereby.  They  also  denied  the  delivery  of 
the  several  checks  to  the  payee ;  the  presentment  thereof  to 
the  bank ;  the  acceptance  thereof  by  the  bank,  by  its  presi- 
dent ;  the  indorsement  by  the  payee ;  the  transfer  or  delivery 
to  the  plaintiffs ;  or  the  presentment  for  payment,  &c. 

And  for  further  answer  to  the  complaint,  the  defendants  al- 
1^  that  the  several  drafts  or  checks  mentioned  and  described 
therein,  were  drawn  or  made,  and  if  certified,  as  set  forth  in 
said  complaint,  were  certified  at  the  office  of  the  Long  Island 
Water  Works  Company,  Nos.  45  and  46  Merchant's  Ex- 
change, in  the  city  of  New  York,  and  not  at  the  banking 
house  of  the  defendants,  without  authority,  and  when  neither 
said  Thomas  Green  or  said  Charles  W.  Houghton  had  money 
or  funds  on  deposit  in  said  Farmers  and  Citizens'  Bank  to 
enable  said  bank  or  said  defendants  to  pay  the  said  drafts  or 
checks,  or  either  of  them.  And  that  the  defendants  or  said 
bank  were  never  informed  in  any  manner  by  said  plaintiffs  or 
said  Cleaveland,  or  by  any  other  person,  that  said  several  al- 
leged drafts  or  checks  were  drawn  or  certified,  as  alleged  in 
said  complaint,  until  about  the  time  of  the  commencement 
of  this  action ;  nor  that  said  alleged  drafts  or  checks  were 
held  or  claimed  in  any  manner  by  said  plaintiffs,  until  the 
service  of  the  said  complaint  and  summons  in  this  action. 
The  defendants  further  alleged,  that  the  amount  of  the  several 
drafts  or  checks  mentioned  and  described  in  the  complaint  was 
paid  said  Cleaveland  in  full  by  said  Thomas  Green,  shortly 
after  the  drawing  of  said  drafts  or  checks  by  said  Green,  to 
said  Cleaveland,  to  wit,  before  the  alleged  transfer  and  de- 
livery of  said  drafts  or  checks  to  the  plaintiffs ;  and  at  the 
time  of  said  payment,  and  oftentimes  since,  Cleaveland  prom- 
ised to  return  said  drafts  or  checks  to  said  Green,  but  ex- 
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cosed  himself  for  not  doing  so  by  alleging  that  said  checks 
were  in  his  box  at  his  residence  in  Brooklyn.  That  each  and 
all  of  the  said  drafts  or  checks  was  or  were  transferred  and 
delivered  by  said  Cleaveland  to  the  plaintiffs,  if  the  same  or 
either  of  them  was  or  were  transferred  or  delivered  to  said 
plaintiffs,  without  consideration  and  for  the  accommodation 
of  said  Cleaveland ;  and  said  checks,  and  each  of  them,  were 
drawn  and  delivered  respectively  by  said  Greene  and  Hough- 
ton to  said  Cleaveland,  usuriously  and  in  contravention  of 
the  statutes  of  the  state  of  New  York  against  usury,  and  a 
sum  greater  than  seven  per  cent  was  agreed  on  and  reserved 
for  the  money  advanced  respectively  on  said  drafts  or  checks ; 
to  wit,  one  eighth  of  one  per  cent  a  day — to  wit,  nine  thou- 
sand dollars — to  wit,  45f  percent  per  annum ;  and  the  same 
was  accepted  and  received  by  said  Cleaveland,  and  he  never 
had  any  other  or  different  title  to  said  drafts  or  checks,  or 
either  of  them. 

The  action  was  referred  to  a  referee,  who  found  the  follow- 
ing conclusions  of  fact : 

First.  That  the  three  checks  set  forth  in  the  complaint 
were  drawn  by  the  respective  drawers  thereof  on  the  days  of 
their  several  dates,  and  severally  accepted  and  certified,  in- 
dorsed and  delivered,  as  therein  alleged.  Second.  That  the 
said  checks,  at  the  times  they  were  respectively  drawn  and 
delivered  to  the  payee  therein  named,  were  so  accepted  and 
certified  by  C.  W.  Houghton  as  president  of  the  said  bank, 
and  he  at  the  time  of  such  acceptance  and  certification  was 
the  president  of  the  defendants'  bank,  and  as  such  president 
authorized  by  such  bank  to  certify  checks  drawn  upon  said 
bank :  such  checks  were  so  certified  by  said  Houghton,  at  his 
business  office  in  the  city  of  New  York,  but  of  that  fact  the 
plaintiffs,  when  they  received  the  same  and  paid  the  money 
thereupon,  had  no  notice.  Third.  The  said  checks  so  certi- 
fied were  each  of  thom,  on  the  several  days  they  respectively 
bear  date,  delivered  to  the  payee  thereof,  who,  upon  receiving 
them,  paid  to  the  respective  drawers  of  them,  upon  the  same 
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days^  the  full  amonnt  of  the  face  of  each  check.  Fourth. 
The  payee  of  such  checks  on  the  same  day,  of  the  respective 
dates  of  them,  respectively  indorsed  and  transferred  the  same 
and  each  of  them  to  the  plaintiffs ;  and  the  plaintiffs,  when 
they  received  the  said  checks,  respectively,  paid  to  the  payee 
thereof  the  full  amount  of  the  face  of  each  check,  and  that 
the  said  plaintiffs  so  received  the  said  checks  in  good  fa\th. 
Fifth.  The  plaintiffs  have  ever  since  the  said  checks  were 
severally  passed  to  them  as  aforesaid  been  the  actual  holders 
of  them  and  each  of  them.  Sixth.  On  or  before  the  first  day 
of  December,  1854,  the  plaintiffs  presented  the  said  checks  to 
the  defendants  at  their  bank  for  payment,  and  payment 
thereof  was  demanded  and  refused.  Seventh,  The  amount 
of  such  checks,  with  interest  thereon  from  the  first  day  of 
December,  1854,  was  $26,224 

Upon  these  facts  the  referee  determined  as  matter  of  law, 
First  That  the  defendants  were  liable  upon  such  checks  by 
reason  of  such  certification  of  them  by  the  president  of  such 
bank.  Second.  That  the  plaintiffs  were  entitled  to  judgment 
for  $26,224,  with  costs. 

To  which  findings  and  conclusions  the  defendants  except- 
ed, and  appealed  from  the  judgment  entered  upon  the  report. 

Wm.  Curtis  Noyes  and  John  M.  Martin^  for  the  appel- 
lants. 

C.  (y  Conor  and  John  F.  Burrill^  for  the  respondents. 

By  the  Court  J  Leonard,  J.  An  agent  cannot,  in  gene- 
ral, act  so  as  to  bind  his  principal  in  matters  touching  his 
agency,  where  he  has  an  adverse  interest  in  himself  (Stone 
V.  Hayes,  3  Denio,  575.  Bentley  v.  The  Columbia  Ins.  Co., 
17  N.  Y.  Rep.  423.)  There  is  an  exception  in  the  applica- 
tion of  this  principle  in  favor  of  the  holders  of  n^otiable 
paper  acquired  in  good  faith  before  due,  for  value,  without 
notice  of  the  misconduct  of  the  agent,  or  the  knowledge  of 
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such  facts  as  would  amount  to  a  want  of  good  faith  in  the 
taker  of  such  paper. 

In  the  case  before  us,  the  interest  of  Houghton  is  assumed 
to  be  at  variance  with  his  duty.  His  interest  was  an  induce- 
ment to  him  to  certify  his  own  checks  without  funds.  It  was 
his  duty  not  to  do  it.  The  public,  however,  cannot  be  ap- 
prised, from  the  face  of  the  checks,  of  the  existence  of  this 
conflict  between  interest  and  duty.  The  president  of  the 
bank  may  have  money  there  on  deposit  as  well  as  another 
man.  The  money  being  in  bank,  the  certification  of  his  own 
check  would  not  be  adverse  to  the  duty  of  the  president. 
As  between  the  bank  and  its  own  officer,  it  is  entirely  clear 
that  such  a  certification  would  create  no  liability.  The  gen- 
eral authority  to  certify  checks  had  been  conferred  by  the 
bank  on  its  president. 

The  identity  between  the  name  of  the  drawer  and  the 
president  of  the  bank  who  certified  the  check,  did  not  neces- 
sarily inform  any  one,  by  the  mere  force  of  that  fact,  that 
the  drawer  had  certified  his  own  checks  without  funds  in 
bank.  It  was  possible  that  he  had  so  done.  It  was  not 
probable,  however ;  and  the  usual  presumptions  of  innocence 
and  fair  dealing  were  against  the  existence  of  doubts  about 
the  conduct  of  the  president  of  the  bank. 

The  presumption  of  bad  faith,  on  the  part  of  the  plain- 
tiffs, does  not  necessarily  arise  from  the  manner  of  certifi- 
cation. That  fact,  with  other  circumstances,  might  have 
brought  the  referee,  or  a  jury,  to  the  conclusion  that  there 
was  a  want  of  good  faith  on  the  part  of  the  plaintiffs  in 
taking  the  checks,  but  the  certification  in  the  manner  men- 
tioned was  not  conclusive  as  evidence  to  deprive  the  plaintiffs 
of  the  protection  afforded  to  bona  fide  holders  of  negotiable 
paper.  (20  How,  J7.  8.  Rep,  345.  Story  on  Bitts,  §  194. 
34  Eng.  L.  and  Eq.  131.) 

The  legal  principles  respecting  the  subject  of  agency,  as 
applicable  to  the  certification  of  checks,  their  character  and 
negotiability,  and  the  protection  to  which  bona  fide  holders 
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thereof  are  entitled,  are  fully  considered  by  the  court  of  ap- 
peals in  Hie  Farmers  and  Mechanics'  Bank  of  Kent  Co,  v. 
The  Butchers  and  Drovers*  Bank,  (14  N,  T.  Rep,  634,  and 
16  id,  125,)  and  are  controlling,  as  far  as  they  are  applica- 
ble in  the  case  now  before  the  court. 

We  agree  with  the  referee,  that  the  defendants  cannot 
now  urge  any  reasons  against  a  recovery  arising  from  the  de- 
lay occurring  before  the  checks  were  presented  for  payment, 
after  having,  by  objections  at  the  trial,  prevented  the  expla- 
nations offered  by  the  plaintiffs  in  that  respect. 

The  several  objections  taken  during  the  progress  of  the 
trial,  to  the  admission  or  exclusion  of  evidence,  &c.,  so  far 
as  they  were  urged  at  the  argument,  have  been  examined, 
but  none  of  them  are  considered  well  taken,  and  do  not  seem 
to  require  an  extended  review. 

The  judgment  is  affirmed  with  costs. 

[New  Yobk  Gbnebal  TbbM|  May  6, 1861.    Clerke^  MvMin  and  Leonard, 
Justices.] 


•  •• 


GoDDABD  and  others  vs,  Pomeroy  and  others. 

'  - /g|      A  testator,  by  his  will,  gave  to  his  wife,  after  the  payment  of  his  fttneral  ex- 
37  Mls'30^  penses  and  all  honest  debts,  all  his  personal  estate  absolutely,  except  $1000 

due  him  in  notes,  and  the  interest  of  that  $1000  during  her  life.  He  also 
gave  her  the  whole  income  of  all  his  real  estate,  for  life,  absolutely.  He 
then  gave  to  three  other  persons,  £.,  H.  and  P.,  legacies  amounting  in  the 
aggregate  to  $8600,  which  were  not  to  become  due  until  after  the  decease 
of  his  wife.  He  next  gave  **  the  whole  remaining  part  of  all  my  worldly 
property  which  it  is  supposed  will  exceed  $8000,"  to  the  Baptist  church  in 
York,  upon  certain  conditions,  one  of  which  was  as  follows :  "  That  the 
legacy  be  kept  by  the  church  in  perpetual  fund,  on  interest,  and  interest 
applied  for  the  purpose  of  remunerating  the  services  of  some  faithful  min- 
ister of  Christ,  and  of  the  Baptist  order,  who  shall  be  employed  by  the 
church  as  their  missionary,  in  preaching  the  gospel  in  the  destitute  regions 
of  the  west.** 
Held  1.  That  having  no  power  to  take  by  devise,  for  any  purpose,  the  church 
acquired  no  right,  but  the  devise  and  the  trust  founded  upon  it,  were  en- 
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tirely  Toid,  and  the  estate  descended  to  the  heirs  at  hiw,  subject  to  the  life 
estate  of  the  widow,  at  the  death  of  the  testator. 

2.  That  the  trast  to  provide  for  the  payment  of  the  salary  of  a  missionary  to 
be  employed  in  preaching  the  gospel  in  the  destitute  regions  of  the  west 
was  void,  for  the  reason  that  the  object  of  the  charity  was  too  rague  and 
uncertain,  and  the  testator  had  failed  to  express  his  purpose  with  sufficient 
clearness  and  precision  to  enable  the  court  to  decree  its  specific  execution. 
And  that  were  it  any  other  than  a  charitable  trust,  it  would  be  clearly  void 
for  want  of  any  certain  beneficiaries  who  could  enforce  it. 

3.  That  the  testator  intended  that  the  three  legacies  to  £.,  H.  and  P.  should 
be  principally  paid  out  of  the  real  estate,  although  they  were  not  to  be- 
come due  until  the  death  of  the  testator's  widow  ]  an  intention  being  mani- 
fest, from  the  whole  will,  to  give  to  the  Baptist  church  only  the  part  of  the 
estate  which  should  remain  after  the  other  legacies  were  paid  and  satisfied. 

4.  That  the  charge  upon  the  real  estate,  for  the  payment  of  the  legacies,  fol- 
lowed the  estate  in  the  hands  of  the  heirs  at  law. 

Beligious  societies  incorporated  under  the  act  of  1818  are  not  expressly  or 
even  impliedly  authorized  to  take  lands  by  devise,  for  any  purpose  what- 
ever, when  such  devise  is  made  after  their  incorporation. 

A  gift  to  a  charity,  if  there  is  a  competent  trustee,  although  there  is  no  ascer- 
tained, or  ascertainable,  beneficiary,  may  still  be  upheld,  provided  the 
charitable  use  is  so  clearly  and'  certainly  defined  as  to  be  capable  of  being 
specifically  executed  and  enforced,  as  intended  by  the  donor,  by  judicial 
decree. 

CONTROVEESY  submitted  to  the  court/by  agreement 
of  the  parties,  without  suit,  as  authorized  by  the  code. 
The  following  are  the  facts  upon  which  the  claim,  and  the 
rights  of  the  parties,  depended.  On  or  about  the  18th  day  of 
February,  1836,  Josiah  Goddard,  of  the  town  of  York,  in 
the  county  of  Livingston,  made  and  executed  his  last  will 
and  testament,  by  which  (after  omitting  the  formal  introduc- 
tion) he  devised  and  directed  as  follows : 

"After  my  doctor's  bills,  funeral  expenses,  and  the  cost  of 
a  decent  monument  erected  at  my  grave  is  paid,  and  other 
honest  debts,  if  any  there  be  unsettled,  I  give  the  whole  of 
my  personal  estate  of  every  description  to  my  wife  Elizabeth, 
except  one  thousand  dollars  of  the  money  that  is  due  to  me 
in  notes ;  the  principal  of  which  I  do  not  give  to  her,  but 
the  interest  of  which  I  do  give  to  her,  during  her  life,  to  her 
and  to  be  her's,  and  at  her  disposal  forever.    And  I  further- 


548  OASES  IN  THE  SUPREME  COURT. 

Goddard  v,  Pomeroy. 

more  give  to  my  said  wife  the  whole  income  and  the  sole 
control  of  all  my  real  estate,  during  the  time  of  her  life,  to 
her  and  to  be  hei^s,  and  at  her  disposal  forever.  Note :  None 
of  the  legacies  which  follow,  and  are  described  below,  will 
become  due  till  after  the  decease  of  my  wife,  and  they  are  as 
follows : 

First,  I  give  to  Elizabeth  Faxton,  now  Elizabeth  Bond, 
wife  of  Hollis  Bond,  living  in  the  town  of  York,  and  county 
of  Livingston,  two  thousand  and  five  hundred  dollars,  to 
her,  her  heirs  and  assigns  forever. 

Secondly.  I  give  unto  my  eldest  sister,  Huldah  Goddard, 
living  in  the  town  of  Grafton,  and  county  of  Worcester,  and 
state  of  Massachusetts,  five  hundred  dollars,  to  her  and  her 
assigns  forever. 

Thirdly,  I  give  unto  my  youngest  sister,  Polly  Goddard, 
now  Polly  Wheeler,  wife  of  Asa,  living  (as  is  supposed)  in 
the  town  of  Leicester,  and  county  of  Worcester,  and  state 
of  Massachusetts,  five  hundred  dollars,  to  her  and  her  assigns 
forever. 

Fourthly,  The  whole  remaining  part  of  all  my  worldly 
property,  which  is  supposed  will  exceed  at  least  three  thou- 
sand dollars,  I  give  unto  the  Baptist  church  of  Christ,  in  the 
town  of  York,  in  Livingston  county,  and  state  of  New  York. 
This  legacy  is  given  to  the  church  above  mentioned,  on  the 
following  conditions : 

1st.  That  the  church,  as  soon  as  convenient  after  they 
shall  have  come  to  the  knowledge  of  the  legacy,  shall  vote  to 
receive  it. 

2d.  Provided  the  church  shall  continue  to  maintain  their 
visibility,  as  a  regular  Baptist  church,  upon  the  founda- 
tion of  the  same  gospel  doctrines  which  they  now  profess 
and  receive. 

3d.  That  the  legacy  be  kept  by  the  church,  in  perpet- 
ual fund,  on  interest,  and  interest  applied  for  the  purpose 
of  remunerating  the  services  of  some  faithful  minister  of 
Christ,  and  of  the  Baptist  order,  who  shall  be  employed  by 
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the  churchy  as  their  missionary,  in  preaching  the  gospel  in 
the  destitute  distant  regions  of  the  west. 

4th.  Provided,  likewise,  that  the  church  choose  a  board 
of  trustees,  or  board  of  committee,  in  number  not  less  than 
fiye,  to  whom  may  be  intrusted  the  safe  funding  of  the 
money,  collecting  the  interest,  and  procuring  a  suitable  per- 
son, whom  they  may  appoint  by  the  advice  of  the  church 
as  their  missionary,  and  settle  with  him  all  pecuniary  con« 
cems,  and  to  whom  it  shall  be  his  duty  to  make  returns  of 
his  travels,  labors,  success,  and  whatever  concerns  his  mission. 

These  conditions  it  is  not  expected  will  be  attended  to 
punctiliously,  but  in  substance ;  on  which  conditions,  if  the 
church  shall  see  fit  to  vote  the  reception  of  the  legacy,  it  is 
given,  but  otherwise  it  is  not  given. 

If  this  legacy  is  not  received  by  the  church,  it  is  not  to 
revert  back  to  the  other  legacies  as  described  above,  to  in- 
crease them,  but  directions  will  have  been  given  to  my  ad- 
ministrators how  to  dispose  of  the  money.'' 

It  was  agreed  that  the  Baptist  society  of  York  was  duly 
organized  under  the  act  authorizing  the  formation  of  reli- 
gious societies,  passed  April  4,  1813,  prior  to  the  execution 
of  said  will,  and  was  an  existing  corporation  at  the  time  of 
the  death  of  Josiah  Goddard.  That  afterwards,  and  on  or 
about  the  19th  day  of  February,  1836,  the  said  Josiah  God- 
dard departed  this  life  at  the  town  of  York.  That  subse- 
quently, and  on  or  about  the  22d  day  of  April,  1836,  the 
said  will  was  duly  admitted  to  probate,  by  and  before  the 
surrogate  of  the  county  of  Livingston,  and  was  duly  re- 
corded as  a  will  of  real  and  personal  estate,  and  letters  tes- 
tamentary were  thereupon  duly  issued  to  Elizabeth  Goddard, 
the  executrix  named  in  said  will.  That  subsequently,  and 
on  or  about  the  22d  day  of  May,  1854,  Elizabeth  Goddard, 
widow  of  the  said  Josiah  Goddard,  departed  this  life,  and 
Spencer  Pomeroy,  the  executor  named  in  the  said  last  will 
and  testament  of  the  said  Josiah  Goddard,  deceased,  being 
^pointed  under  said  will,  became  acting  executor  of  said 
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estate,  under  said  will.  That  the  said  Josiah  Goddard,  at 
the  time  of  his  decease,  was  seised  in  fee  simple  of  certain 
real  estate,  particularly  described  in  the  submission.  That 
the  said  real  estate  was  the  only  real  estate  of  which  the  said 
Josiah  Goddard  died  seised,  and  is  now  of  the  value  of  about 
$2000.  That  the  said  Josiah  Goddard,  at  the  time  of  his 
decease,  left  him  surviving  the  following  heirs  at  law,  to  wit : 
Polly  Wheeler,  a  sister  of  the  deceased,  Huldah  Goddard,  a 
sister  of  the  deceased,  Charles  Goddard,  Lucy  H.  Stiles  and 
Mary  P.  Bailey,  children  of  Perley  Goddard,  a  deceased 
brother  of  the  said  Josiah  Goddard,  Edward  P.  Goddard,  a 
child  of  Joseph  Goddard,  a  deceased  brother  of  the  said  Jo- 
siah Goddard,  and  Lucy  Goddard,  a  child  of  Ann  Goddard, 
a  deceased  sister  of  the  said  Josiah  Goddard.  That  the  said 
Polly  Wheeler  has  since  died  intestate  and  without  issue, 
and  is  now  represented  by  Joseph  A.  Denney  as  her  admin- 
istrator, &c.  That  the  said  Huldah  Goddard  has  since  died 
intestate  and  without  issue,  and  is  now  represented  by  Charles 
Goddard  as  her  administrator,  &c.  That  the  persons  before 
named  were  the  only  surviving  heirs  at  law  of  Josiah  God- 
dard at  the  time  of  his  death,  and  that  the  persons  so  named 
and  the  representatives  of  such  as  are  deceased  are  the  only 
persons  having  any  interest  in  this  controversy,  excepting 
only  the  persons  or  corporation  named  as  legatees  in  said 
will  and  such  persons  as  are  named  defendants  herein.  That 
the  said  Josiah  Goddard,  at  the  time  of  his  death,  left  per- 
sonal property  to  the  amount  of  about  $3000.  That  of 
the  several  bequests  made  in  the  said  will  of  the  said  Josiah 
Goddard,  the  sum  of  $2500  given  to  Elizabeth  Bond,  wife 
of  Hollis  Bond,  by  the  terms  of  said  will,  has  been  paid  in 
full  out  of  and  from  other  assets  than  the  real  estate  and 
the  rents  and  profits  of  the  same.  That  of  the  bequest  made 
in  said  will  to  Huldah  Goddard,  there  remains  due  and  un- 
paid the  sum  of  $612,  with  interest  thereon  from  the  Ist 
day  of  April,  1861.  That  of  the  bequest  made  in  said  will 
to  Polly  Wheeler,  there  remains  due  and  unpaid  the  sum  of 
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$612^  with  interest  thereon  from  the  1st  day  of  April,  1861. 
That  all  the  personal  property  left  by  said  Josiah  Goddard^ 
deceased,  for  that  purpose,  has  been  applied  to  the  payment 
of  the  legacies  mentioned  in  the  first^  second  and  third  clauses 
of  the  will.  That  the  said  Baptist  church  of  Christ,  of  the 
town  of  York,  has  complied  substantially  with  all  the  con- 
ditions annexed  to  the  legacy  mentioned  in  the  fourth  clause 
of  the  will,  excepting  only  that  no  portion  of  the  said  be- 
quest mentioned  in  said  will  has  yet  been  applied  by  said 
society  to  the  support  of  a  minister  of  the  Baptist  denomi- 
nation, as  contemplated  in  the  fourth  clause  of  sidd  will,  but 
the  rents  and  profits  of  the  real  estate  hereinbefore  described 
still  remain  in  the  hands  of  the  said  Spencer  Pomeroy,  or 
the  said  Baptist  society  of  York,  to  the  amount  and  in  the 
manner  hereinafter  stated.  That  the  said  Spencer  Pomeroy^ 
after  the  decease  of  the  said  Elizabeth  Goddard,  wife  of  the 
said  Josiah  Goddard,  and  on  or  about  the  23d  May,  1854,  en-* 
tered  into  the  possession  of  the  real  estate,  and  remained  in 
possession  of  the  same  down  to  the  14th  August,  1858,  and 
was  in  the  receipt  of  the  rents  and  profits  thereof  to  that  date. 
That  the  annual  rents  and  profits  over  and  above  aU  taxes, 
repairs,  charges  and  deductions  of  every  kind,  so  received  by 
the  said  Spencer  Pomeroy,  amount  to  the  sum  of  $80  for 
each  and  every  year  since  the  said  23d  May,  1854,  while  he 
so  retained  possession  of  the  same.  That  the  Baptist  society 
of  York  has  been  in  the  possession  of  said  premises,  and  in 
the  receipt  of  the  rents  and  profits  of  said  real  estate,  from  the 
said  14th  day  of  August,  1858.  That  there  is  now  in  pos- 
session of  said  society,  of  rents  received  from  said  property 
from  the  date  last  aforesaid  to  August  20,  1861,  $26,  the 
balance  of  said  rents  having  been  expended  in  repairs  on  said 
premises.  And  from  the  20th  day  of  August,  1861,  the 
rents  and  profits  of  said  premises  are  to  be  estimated  against 
said  society  at  the  rate  of  $90  per  annum^  over  and  above 
all  deductions  for  any  account  whatever.  For  the  rents  and 
profits  so  found  and  accruing  in  the  hands  of  said  society, 
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judgment  is  to  be  rendered  in  manner  and  effect  as  against 
the  said  Spencer  Pomeroy.  That  the  Baptist  society  of 
York  is  the  same  organization  and  corporation  mentioned  in 
said  will  as  the  Baptist  church  of  Christ,  of  the  town  of  York. 
The  questions  submitted  to  the  court  upon  this  case  were 
as  follows :  Is  the  bequest  contained  in  the  will  of  Josiah 
Goddard,  deceased,  hereinbefore  set  forth,  and  designated  in 
said  will  as  ^^ fourthly/*  by  which  the  "whole  remaining 
parts"  of  his  property,  after  certain  specific  bequests,  is  given 
to  the  "  Baptist  church  of  Christ,  of  the  town  of  York,"  a 
valid  bequest  or  devise ;  and  did  said  society  take  title  to  the 
property  herein  described  upon  the  trust  and  for  the  purpose 
mentioned  in  said  will,  or  take  any  right  or  interest  whatever 
under  said  will  ?  Are  the  unpaid  balances  of  the  legacies 
mentioned  in  said  will,  as  given  to  Polly  Wheeler  and  Hul- 
dah  Goddard,  a  charge  upon  the  real  estate  hereinbefore  de- 
scribed ?  The  court  to  determine  the  right  of  the  respective 
parties  in  this  controversy,  and  render  judgment  accordingly. 
If  these  questions  were  answered  in  the  affirmative,  then 
judgment  was  to  be  rendered  against  the  claim  of  the  heirs  at 
law  of  Josiah  Goddard  to  the  said  real  estate,  and  the  same 
was  to  be  decreed  as  belonging  to  said  Baptist  church,  sub- 
ject to  and  charged  with  the  unpaid  balance  on  said  legacies 
to  Polly  Wheeler  and  Huldah  Goddard,  and  subject  to  the 
trust  created  in  and  by  said  last  will  and  testament,  should 
the  court  determine  that  said  unpaid  legacies  are  chargeable 
upon  the  said  real  estate,  and  that  said  fourth  bequest  and 
the  trust  created  thereunder  is  valid.  If  the  first  of  said 
questions  was  answered  in  the  negative,  then  judgment  was 
to  be  rendered  against  the  claim  of  said  Baptist  society  to 
the  real  estate,  or  to  any  claim  or  interest  whatever  under 
said  will ;  and  the  said  property  and  the  rents  and  profits 
of  the  same  were  to  be  decreed  as  belonging  to  said  heirs  at 
law  of  Josiah  Goddard,  subject  to  and  charged  with  the  pay- 
ment of  the  unpaid  balance  of  the  legacies  given  to  PoUy 
Wheeler  and  Huldah  Goddard,  should  the  court  determine 
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that  the  unpaid  balance  of  said  legacies  was  a  charge  upon 
said  real  estate.  And  further^  the  said  Spencer  Pomeroy 
and  the  Baptist  society  of  York  were  to  be  decreed  to  pay 
to  the  plaintiffs  the  rents  and  profits  of  said  real  estate  so 
found  in  their  respective  hands,  and  the  interest  thereon,  and 
judgment  be  taken  against  them  in  proper  form  therefor, 

L.  N.  BangSy  for  the  plaintiffs. 

B.  P.  WisneVy  for  the  defendants. 

By  the  Courty  Johkson,  J.  All  the  personal  estate  of 
the  testator,  as  the  case  shows,  has  been  applied  in  payment 
of  the  legacies  given  by  the  will.  The  Baptist  church  men- 
tioned in  the  will,  therefore,  if  it  can  take  at  all,  takes  only 
the  real  estate.  And  it  must  be  deemed  to  take  it  under  and 
by  virtue  of  the  devise,  as  real  estate.  This  church  or  society 
is  a  religious  corporation  duly  organized  under  the  act  of 
1813.  By  the  revised  statutes  (2  B.  S,  57,  §  3)  it  is  declared 
that  ^^.no  devise  to  a  corporation  shall  be  valid  unless  such 
corporation  be  expressly  authorized  by  its  charter  or  by  stat- 
ute to  take  by  devise."  It  is  entirely  clear,  I  think,  that  re- 
ligious societies  incorporated  under  the  act  of  1813,  are  not 
expressly,  or  even  impliedly,  authorized  to  take  lands  by  de- 
vise, for  any  purpose  whatever,  where  such  devise  is  made 
after  their  incorporation.  By  the  fourth  section  of  the  act, 
the  trustees  are  authorized,  upon  the  incorporation  of  the  so- 
ciety, to  take  into  their  possession,  and  custody,  all  the  tem- 
poralities, whether  the  same  consist  of  real  or  personal  estate, 
and  whether  the  same  shall  have  been  given,  granted,  or  de- 
vised, to  such  church,  congregation  or  society,  or  to  any  other 
person  for  their  use.  They  are  also  authorized,  by  their  cor- 
porate name  or  title,  to  sue  and  be  sued  in  all  courts  of  law 
and  equity,  and  to  recover,  hold  and  enjoy,  all  the  property 
and  estates  belonging  to  such  church,  congregation  or  society, 
in  whatever  manner  the  same  may  have  been  acquired^  or  in 
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whose  name  Boeyer  the  same  may  have  been  held,  as  fully 
and  amply  as  if  the  right  or  title  thereto  had  been  originally 
vested  in  the  said  trustees.  This  obviously  relates  to  what 
shall  vest  in  the  trustees  at  the  organization  of  the  society, 
and  applies  only  to  such  property  as  the  church,  congr^a- 
tion  or  society  held,  or  owned  as  beneficiaries,  before,  and  at 
the  time  of,  their  incorporation.  It  has  no  reference  what- 
ever to  what  the  trustees,  as  such  corporation,  may  after- 
wards acquire.  This  power  is  given  in  a  subsequent  clause, 
and  is  as  follows :  ^^  and  also  to  purchase  and  hold  other  real 
and  personal  estate,  and  to  demise,  lease  and  improve  the 
same,  for  the  use  of  such  church,  congregation  or  society,  or 
other  pious  uses,"  but  the  whole  is  not  to  exceed  the  annual 
value  or  income  of  three  thousand  dollars.  No  power  is  given 
to  these  corporations  to  take  and  hold  real  estate,  by  devise 
to  them,  after  their  creation,  but  only  by  purchase.  Having 
no  power  to  take  by  devise  for  any  purpose,  the  church  or 
society  in  question  acquired  no  right,  but  the  devise,  and  the 
trust  founded  upolk'  it,  are  entirely  void,  and  the  estate  de- 
scended to  the  heirs  at  law,  subject  to  the  life  estate  of  the 
widow,  at  the  death  of  the  testator.  {Theological  Seminary 
of  Auburn  v.  Childs,  4  Paige^  419.  Ayres  v.  The  Metho- 
dist Episcopal  Churchy  3  Sand,  S.  C.  B,  351.  King  v. 
Bundle,  15  Barb,  139.) 

But  if  the  devise  could  be  supported,  I  am  clearly  of  the 
opinion  that  the  trust  must  be  held  void,  for  the  reason  that 
the  object  of  the  charity  is  too  vague  and  uncertain.  K  it 
were  any  other  than  a  charitable  trust,  it  would  be  clearly 
void  for  the  want  of  any  certain  beneficiaries  who  could  en- 
force it.  But  it  seems  to  be  now  settled  that  a  gift  to  a  char- 
ity, if  there  is  a  competent  trustee,  although  there  is  no 
ascertained,  or  ascertainable,  beneficiary,  may  still  be  upheld, 
provided  the  charitable  use  is  so  clearly  and  certainly  defined, 
as  to  be  capable  of  being  specifically  executed  and  enforced, 
as  intended  by  the  donor,  by  judicial  decree.  This  seems  to 
be  the  conclusion  from  all  the  late  cases  in  this  state.     (  WiH- 
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iams  V.  WilliamSj  4  Seld,  525.  Owen  v.  The  Missionary 
Society  of  the  M.  E.  Church,  14  N.  T.  R. '  380.  Beekman 
V.  Bonsor,  23  id.  298,  310.) 

By  the  terms  of  the  will,  the  legacy,  as  the  devise  is  tenned, 
is  to  be  kept  by  the  church  as  a  perpetual  fund,  on  interest. 
'^  And  the  interest  applied  for  the  purpose  of  remunerating 
the  services  of  some  faithful  minister  of  Christ,  and  of  the 
Baptist  order,  who  shall  be  employed  by  the  church,  as  their 
missionary,  in  preaching  the  gospel  in  the  destitute  distant 
regions  of  the  west."  Although  the  interest  of  the  fund  is  to 
be  employed  in  remunerating  the  services  of  the  minister  to 
be  employed  as  a  missionary,  the  minister  or  missionary  is  in 
no  respect  the  object  of  the  charity,  unless  it  be  incidentally. 
He  was  intended  to  be  a  mere  servant,  or  laborer,  employed 
and  paid  to  serve  others,  who  were  designed  mainly  to  be 
benefited. 

But  where  was  to  be  the  field  of  labor,  and  what  race  or 
class  of  people  were  designed  to  be  the  subjects  of  such  mis- 
sionary labor  ?  The  field  designated  is  ^^  the  destitute  dis- 
tant regions  of  the  west." 

Nothing  could  possibly  be  more  vague  and  uncertain  than 
this.  It  must  be  in  some  western  region  or  regions,  and  in 
such  as  were  destitute  and  distant.  I  do  not  see  how  it  is 
possible  for  any  court,  by  a  decree,  to  enforce  and  carry  out 
this  disposition.  The  field,  and  objects  of  the  labor,  could 
never  be  designated  or  directed ;  and  if  the  court  should  un- 
dertake it,  it  could  never  be  certain  that  it  was  fulfilling,  in 
any  reasonable  degree,  the  charitable  idea  and  disposition  of 
the  donor.  He  doubtless  had  some  definite  end  and  purpose 
in  view,  but  I  think  he  has  failed  to  express  it  in  his  will  with 
sufficient  clearness  and  precision  to  enable  the  court  to  decree 
its  specific  execution.  For  this  reason,  also,  I  am  of  the 
opinion  that  the  trust  is  void.  There  can  be  no  doubt,  as  it 
seems  to  me,  looking  at  all  the  provisions  of  the  will,  that 
the  testator  intended  that  the  three  legacies  given  in  the  will 
immediately  preceding  the  residuary  bequest,  should  be  prin- 
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cipally  paid  out  of  the  real  estate.  That  he  intended  they 
should  be  paid  admits  of  no  doubt  whatever,  although  they 
were  not  to  become  due  until  the  death  of  the  testator's  wid- 
ow. He  first  gives  to  his  wife,  after  the  payment  of  funeral 
expenses  and  all  honest  debts,  all  his  personal  estate,  of  every 
\  description  absolutely,  except  one  thousand  dollars  due  him 

in  notes,  and  the  interest  of  this  one  thousand  dollars  during 
her  life.  He  also  gives  her  the  whole  income  of  all  his  real 
estate  for  life,  absolutely.  He  then  gives  these  three  legacies, 
amounting  in  the  aggregate  to  the  sum  of  three  thousand 
five  hundred  dollars.  He  then  gives  "  the  whole  remaining 
part  of  all  my  worldly  property,  which  it  is  supposed  will  ex- 
ceed three  thousand  dollars,"  to  the  church,  in  trust  as  above 
referred  to. 

It  will  be  observed,  that  the  testator  knew  when  he  exe- 
cuted the  will  that  at  the  time  these  three  legacies  would  fall 
due,  there  could  be  only  one  thousand  dollars  of  personal 
property  which  could  be  applicable  to  their  payment,  as  he 
had  expressly  bequeathed  all  his  personal  estate,  except  that 
sum,  and  disposed  of  the  interest  of  that  sum  also,  together 
with  the  income  of  the  real  estate,  thus  intentionally  leaving 
the  real  estate  only,  out  of  which  the  greater  portion  could 
possibly  be  paid.  In  addition  to  this,  the  residuary  bequest 
or  devise  is  of  the  whole  remaining  part,  only,  showing,  as 
I  think,  very  plainly  an  intention  to  give  only  the  part  which 
should  remain  after  the  other  legacies  were  paid  and  satisfied. 
It  is  conceded  that  an  intention  to  charge  real  estate  is  not 
to  be  inferred  simply  because  legacies  are  given  in  a  will,  and 
the  will  afterwards  contains  a  general  residuary  devise  of  real 
and  personal  estate.  There  must  be  something  more,  or  the 
intention  will  not  be  rendered  sufficiently  apparent,  to  make 
the  legacies  a  charge  upon  the  real  estate,  thus  devised. 
(Lupton  V.  Lupton,  2  John.  Ch.  614.  Tracy  v.  Tra^y,  15 
Barb,  503.  Reynolds  v.  Reynolds^  16  N.  Y.  Rep.  261.) 
There  is,  however,  much  more  than  that  here,  and  I  think 
quite  enough,  taking  all  the  provisions  of  the  will  together, 
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to  make  the  intention  and  the  charge  entirely  clear.  This 
being  so,  the  charge  follows  the  estate  in  the  hands  of  the 
heirs  at  law.  For  although  the  devise  is  void,  the  legacies 
are  valid,  and  bind  the  land,  in  whosesoever  hands  the  same 
may  come.  The  plaintiffs,  therefore,  as  heirs  at  law,  are  en- 
titled to  judgment  adjudging  and  decreeing  that  the  said 
Baptist  church  or  society  took  no  right,  title  or  interest  in 
the  property  of  the  testator,  by  virtue  of  his  will,  but  that 
the  real  estate  descended,  and  now  belongs,  to  the  plaintiffs 
as  heirs  at  law  of  the  testator,  subject  to  the  balance  due  and 
unpaid  upon  the  legacies  to  Polly  Wheeler  and  Huldah  God- 
dard,  which  is  a  charge  upon  said  real  estate.  And  also  that 
the  said  defendants  account  to  the  plaintiffs,  and  pay  over  to 
them  the  rents,  issues  and  profits  of  the  said  real  estate,  ac- 
cording to  the  stipulations  and  admissions  in  the  case  agreed 
upon. 

[MoKBOB  Gevbbal  Tbbm,  June  2,  1862.    Johnson,  WeUes  and  Campbell, 
Justices.] 


Glasco  vs.  Thb  New  York  Central  Rail  Road 

Company. 

Where  a  contract  was  made,  in  the  city  of  New  York,  between  R.  and  H.,  a 
person  professing  to  act  as  agent  for  three  lines  of  public  conreyances,  (in- 
cluding the  N.  Y.  Central  Rail  Road  Co.,)  running  in  connection  with  each 
other,  to  transport  R.  and  her  baggage  from  N.  Y.  to  Cobourg  in  Canada, 
and  she  received  from  him  three  tickets,  one  of  which  was  for  a  passage 
OTer  the  Central  rail  road,  and  such  ticket  was  accepted  by  the  conductors 
upon  the  rail  road,  as  evidence  of  R.'s  right  to  ride  upon  the  cars  as  a  pas- 
senger ;  they  marking  it,  and  taking  it  up  at  or  near  the  end  of  the  route, 
in  the  usual  manner,  without  demanding  any  fare  of  her ;  ffeld  that  there 
was  sufficient  proof  of  an  undertaking  on  the  part  of  the  Central  rail  road 
company  to  transport  R.  and  her  goods  over  its  road ;  and  that  the  com- 
pany's conductors,  whose  business  it  was  to  look  to  such  matters,  having 
accepted  and  treated  R.'s  ticket  as  sufficient,  the  law  would  presume  the 
undertaking  made  by  H.  on  behalf  of  the  company  was  valid,  and  binding 
upon  such  company,  until  the  contrary  appeared. 
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The  obligation  of  a  rail  road  company  is  to  take  whatever  is  delivered  and 
received  as  baggage,  from  a  passenger,  in  the  baggage  car  of  a  passenger 
train  in  which  the  passenger  takes  his  passage,  and  take  it  along  with,  and 
deliver  it  to,  the  passenger,  at  the  place  of  destination,  in  the  usual  manner 
of  transporting  and  delivering  baggage. 

The  obligation  is  the  same,  whether  the  baggage  M  within  the  quantity  allow- 
ed to  a  passenger,  to  be  carried  without  any  charge,  other  than  the  ordi- 
nary fare  of  the  passenger ;  or  whether  it  is  an  extra  quantity,  for  which 
an  additional  charge  is  made. 

If  it  be  taken  as  the  baggage  of  the  passenger,  whether  ordinary  or  extra,  it 
is  to  be  carried  with  the  passenger ;  unless  there  is  some  agreement  to  the 
contrary. 

IN  this  case  the  proof  showed,  and  the  jury  found  as  facts, 
that  there  were  three  lines  of  public  conveyances  running 
in  connection  with  each  other  from  New  York  to  Cobourg, 
in  Canada,  viz  :  The  People's  Line  of  boats  from  New  York 
to  Albany,  the  New  York  Central  R.  R.  Co.  from  Albany  to 
Rochester,  (or  Charlotte,  the  port  of  Rochester,)  and  a  line 
of  boats  from  Charlotte  to  Cobourg,  on  Lake  Ontario.  In 
July,  1857,  Sarah  Ryan,  then  in  New  York,  wife  of  William 
Ryan,  the  plaintiff's  assignor,  started  for  Canada,  where  her 
husband  was,  taking  with  her  the  goods  of  her  husband, 
which  were  subsequently  lost.  She  had  a  trunk,  a  bundle 
of  bedding,  and  a  roll  of  carpeting,  a  lot  of  carpenter's  tools, 
&c.  She  purchased  at  the  ticket  office  on  the  wharf  at  New 
York,  of  one  John  C.  Hewitt,  the  agent  of  the  People's  Line, 
three  tickets,  one  for  the  steamboat  from  New  York  to  Al- 
bany, one  for  the  Central  rail  road  from  Albany  to  Charlotte, 
and  one  for  the  lake  boat  from  Charlotte  to  Cobourg.  One 
ticket  she  gave  up  on  the  steamboat,  before  reaching  Albany ; 
one  to  the  defendant's  conductor,  on  the  rail  road,  before 
reaching  Charlotte ;  the  third  one  she  retained,  on  finding  her 
baggage  lost,  and  paid  her  money  in  its  place.  The  goods 
were  all  weighed  at  New  York,  and  she  was  charged  freight 
on  225  pounds  over  what  was  allowed  as  ordinary  baggage. 
For  her  passage  and  ordinary  baggage  she  paid  Hewitt 
$4.50,  and  for  extra  freight  on  the  225  pounds  she  paid  him 
$3,  in  all  $7.50.     The  payment  of  the  freight  on  the  extra 
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baggage  was  receipted  on  the  ticket.  When  she  arrived  at 
Albany,  she  saw  her  baggage  put  in  the  baggage  car  of  the 
defendant,  on  the  same  train  as  that  she  went  in.  On  arriv- 
ing at  Rochester  the  goods  were  not  delivered  to  her,  nor  at 
Charlotte,  nor  at  Cobourg,  nor  could  she  find  them,  though 
she  looked  for  them.  They  were  never  delivered  to  her  or 
her  husband,  either  at  Rochester,  or  Charlotte,  or  Cobourg, 
although  sought  for  by  Ryan,  and  demanded  of  the  rail  road 
superintendent.  The  claim  was  duly  assigned  to  the  ;^ain- 
tiff,  who  brought  this  action  to  recover  the  value  of  the  prop- 
erty. On  the  trial  at  the  circuit  the  judge  charged  the  jury, 
among  other  things,  that  the  main  question  in  the  case  was 
whether  the  defendant  discharged  its  duty  as  conunon  carrier. 
That  the  whole  personal  property  of  this  woman,  as  well 
what  was  allowed  as  baggage  as  that  upon  which  freight  was 
paid,  must  be  treated  and  regarded  as  personal  baggage,  and 
it  was  the  duty  of  the  defendant  to  carry  and  deliver  this 
property  with  Mrs.  Ryan,  and  at  the  same  time.  To  this 
part  of  the  charge  the  defendant's  counsel  excepted.  That 
it  was  also  the  duty  of  the  defendant  to  deEver  this  property 
upon  the  arrival  of  the  cars  at  CHarlotte,  to  Mrs.  Ryan,  or 
on  board  the  steamboat  at  Charlotte,  or  into  the  custody  of 
some  person  having  charge  of  the  boat,  or  authorized  to  re- 
ceive baggage  for  the  same.  To  this  part  of  the  charge  the 
counsel  for  the  defendant  also  excepted.  That  the  delivery 
at  a  warehouse  was  not  sufficient,  even  if  made  within  what 
would  be  a  reasonable  time  in  respect  to  general  freight  re- 
ceived for  transportation.  That  the  trunk  and  bundles  were 
to  accompany  the  person,  and  the  defendant  was  bound  to 
deliver  them  to  the  person  or  upon  the  vessel  with  Mrs.  Ryan, 
or  in  charge  of  some  one  having  charge  of  the  vessel.  To 
this  part  of  the  charge  the  defendant's  counsel  excepted. 
That  in  the  case  of  ordinary  freight,  a  delivery  at  Charlotte 
within  a  reasonable  time  would  be  sufficient,  but  in  this  case 
Mrs.  Ryan,  as  a  traveler,  was  entitled  to  have  this  property 
delivered  immediately  upon  her  arrival  at  Charlotte,  and  be- 
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fore  the  departure  of  the  steamboat  she  expected  to  take,  so 
that  she  could  continue  her  journey  in  the  ordinary  way,  and 
if  it  was  not  ready  to  be  delivered  to  her  or  on  board  t^e 
vessel  on  her  arrival  at  Charlotte  so  that  she  could  continue 
her  journey  with  it,  that  would  be  a  failure  to  deliver  it  within 
a  reasonable  time.  That  a  traveler  is  not  bound  to  wait  for 
his  baggage  beyond  the  period  requisite  to  enable  him  to  con- 
tinue the  journey  without  interruption,  for  such  cause.  To 
this  part  of  the  charge  the  defendant's  counsel  also  excepted. 
The  counsel  for  the  defendant  thereupon  requested  his  honor 
the  judge  to  instruct  the  jury  as  follows :  1st.  That  the  fact 
of  Mrs.  Byan  riding  on  the  defendant's  cars,  from  Albany  to 
Charlotte,  on  a  ticket  furnished  by  Hewitt,  was  not  sufficient 
evidence  of  a  contract  between  her  and  the  defendant,  by 
which  the  defendant  assumed,  or  undertook  for  hire,  to  carry 
the  goods  in  question  from  Albany  to  Charlotte.  But  the 
judge  declined  so  to  instruct  or  charge  the  jury,  and  the  de- 
fendant's counsel  excepted.  2d.  That  if  the  jury  should  find 
that  the  defendant  undertook  to  transport  the  goods  from 
Albany  to  Charlotte,  and  also  found  that  they  were  delivered 
at  Charlotte  in  the  usual  way  of  the  delivery  of  goods  for 
Cobourg,  namely,  at  Holden's  warehouse,  within  a  reason- 
able time,  the  plaintiff  could  not  recover.  But  the  judge  de- 
clined to  vary  his  charge  in  the  way  last  requested,  and  the 
defendant's  counsel  excepted.  The  jury  found  a  verdict  for 
the  plaintiff  for  $191.21 ;  whereupon  the  said  court  ordered 
a  stay  of  proceedings  to  enable  the  defendant  tb  make  a  case 
or  bill  of  exceptions,  to  be  heard  in  the  first  instance  at  the 
general  term. 

By  the  Courts  Johnson,  J.  The  first  point  made  by  the 
defendant  is,  in  substance,  that  there  is  no  sufficient  evidence 
to  show  any  undertaking,  on  its  part,  to  transport  Mrs.  Byan 
and  her  goods  from  Albany  to  Charlotte,  over  its  road.  But 
I  think  the  evidence  is  abundantly  sufficient  to  prove  such 
an  undertaking.     The  contract  was  made  in  the  city  of  New 
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York,  between  Mrs.  Byan  and  a  person  professing  to  act  as 
agent,  to  transport  her  and  her  baggage  from  that  place  to 
Cobourg  in  Canada.  She  paid  the  amount  required  for  the 
transportation  of  herself  and  baggage  to  the  place  of  des- 
tination, and  received  three  tickets ;  one  for  a  passage  by 
steamboat  to  Albany,  another  for  a  passage  over  the  defend- 
ant's road  to  Charlotte,  and  a  third  from  that  place  to  Co- 
bourg. When  she  arrived  at  Albany  her  ba^age  was  placed 
in  the  baggage  car,  where  the  baggage  of  passengers  is  usu- 
ally carried,  in  the  same  train  in  which  she  took  her  passage 
in  one  of  the  passenger  cars.  The  conductors  upon  the  route 
received  the  ticket  as  evidence  of  her  right  to  ride  upon  the 
cars  as  a  passenger,  marking  it,  and  taking  it  up  at  or  near 
the  end  of  the  route,  in  the  usual  manner,  without  demand- 
ing payment  of  any  other  fare  by  her.  The  defendant's 
agents,  whose  business  it  is  to  look  to  such  matters,  having 
accepted  and  treated  her  evidence  or  token  of  the  right 
claimed  and  exercised  by  her,  as  sufficient,  the  law  will  pre- 
sume the  undertaking  valid  and  binding,  until  the  contrary 
appears. 

The  question  then  arises,  whether  t)ie  contract  was  broken 
by  the  defendant,  so  as  to  give  a  right  of  action  to  the  per- 
son with  whom  it  was  made,  or  his  assigns.  This  depends 
upon  the  question  whether  it  was  performed  by  the  defend- 
ant according  to  its  tenor  and  effect.  That  it  was  not  so  per- 
formed on  the  part  of  the  defendant  is,  I  think,  rendered 
entirely  clear  by  the  evidence.  The  contract  obviously  was 
to  transport  Mrs.  Byan,  and  her  baggage  with  her  at  the 
same  time,  as  personal  baggage.  A  considerable  portion  of 
the  property,  as  appears  from  the  evidence,  was  not  such  as 
would  have  been  regarded  as  personal  baggage,  which  the  de- 
fendant would  have  been  bound  to  transport,  under  an  under- 
taking to  carry  the  person  merely.  Such  an  undortaking 
impUes  an  agreement  to  carry  with  the  passenger  such'iimited 
quantity  of  articles,  for  personal  use,  pleasure  or  amusement, 
only,  as  are  usually  carried  by  travelers.    {Hawkins  v.  Soff- 
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man,  6  Hill,  586.)  But  here  was  an  express  contract.  A 
portion  was  deducted  as  baggage  which  the  passenger  had 
the  right  to  have  carried  in  consideration  of  the  fare  paid  bj 
her  for  the  passage  of  herself,  and  the  balance  was  charged 
and  paid  for  as  extra  baggage.  It  was  not  received  or  treated 
as  ordinary  freight,  but  as  baggage,  to  be  carried  with  the 
passenger,  upon  the  same  train. 

The  obligation  of  a  rail  road  company  undoubtedly  is  to 
take  whatever  is  delivered  and  received  as  baggage  from  a 
passenger,  in  the  baggage  car  of  a  passenger  train  in  which 
the  passenger  takes  his  passage,  and  take  it  along  with  and 
deliver  it  to  the  passenger  at  the  place  of  destination,  in  the 
usual  manner  of  transporting  and  delivering  ba^age.  And 
in  this  respect  the  obligation  is  the  same,  whether  the  bag- 
gage is  within  the  quantity  allowed  to  a  passenger  to  be  car- 
ried without  any  charge,  other  than  the  ordinary  fare  of  the 
passenger,  or  whether  it  is  an  extra  quantity,  for  which  an 
additional  charge  is  made.  If  it  is  taken  as  the  baggage  of 
the  passenger,  whether  ordinary  or  extra,  it  is  to  be  carried 
with  the  passenger,  unless  there  is  some  agreement  to  the 
contrary.  Any  other  rule  would  be  productive  of  great  in- 
convenience and  hardship,  if  not  loss,  and  would  subject 
travelers,  often,  to  intolerable  delays  and  annoyances.  The 
judge  was  right,  therefore,  at  the  circuit,  in  charging  the 
jury  that  the  property  in  question,  under  the  circumstances 
of  the  case,,  was  to  bo  regarded  ^nd  treated  as  personal 
baggage. 

It  is  abundantly  established  by  the  evidence  that  the  de- 
fendant did  not  take  the  baggage  to  the  place  of  destination 
on  its  line,  with  the  passenger,  and  that  it  had  not  been 
found,  or  delivered  or  oflTered,  by  the  defendant,  at  the  time 
of  the  commencement  of  this  action,  which  was  about  two 
weeks  after  the  passage.  A  right  of  action  had  therefore, 
undoubtedly,  accrued  when  this  action  was  commenced.  No 
question  was  raised  upon  the  trial,  nor  upon  the  argument, 
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in  respect  to  the  measure  of  damages  'which  the  plaintiff  was 
entitled  to  recover. 

The  judge  very  properly  refused  to  charge  the  jury,  as  re- 
quested by  the  defendant's  counsel  in  his  second  proposition. 
There  was  no  evidence  on  which  any  such  charge  could  be 
based.  It  having  been  made  clearly  to  appear  that  the  prop- 
erty did  not  arrive  with  the  passenger,  and  could  not  be 
found,  although  inquired  after  and  searched  for,  and  that  it 
could  not  be  found  several  days  afterward,  and  there  being 
no  pretense  that  it  had  ever  been  delivered  or  offered  to  the 
owner,  or  any  notice  given  of  its  having  been  subsequently 
discovered,  there  was  nothing  upon  that  subject  which  could 
have  been  properly  submitt'Cd  to  the  jury.  The  only  evi- 
dence which  the  defendant  gave,  was  that  some  goods  of  a 
similar  description  were  seen  in  the  warehouse  at  Charlotte 
in  the  following  November.  The  goods  were  taken  by  the 
defendant  about  the  middle  of  July,  and  no  evidence  of  their 
having  been  seen  by  any  one  after  that  time,  until  November 
following.  Most  certainly,  upon  this  evidence,  the  jury 
would  not  have  been  warranted  in  finding  that  the  property 
had  been  delivered  at  Charlotte  in  the  usual  way,  and  within 
the  proper  time.  There  was,  I  think,  no  error  in  the  charge, 
or  in  the  refusal  to  charge  as  requested ;  and  a  new  trial 
must  be  denied. 

[MovBOB  Qbbbbal  Tbbm,  Jane  2,  1862.     Johiuon,  Welles  and  CampbeR, 
Jostices.] 
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67h  ^      Matheb  V8.  Cbawfobd,  Commissioner  of  Highways  of  the 
^  ^  town  of  Bathbone. 

^  ^i  A  commiBsioner  of  highways  has  do  power  or  aathority  to  bind  a  town,  ex- 
cept such  as  is  expressly  conferred  by  statute,  or  such  as  is  necessarily  im- 
plied from  the  power  expressly  conferred. 

The  statute  nowhere,  either  expressly  or  impliedly,  authorizes  such  commis- 
sioner to  pledge  the  credit  of  the  town,  in  any  manner. 

A  commissioner  who  enters  into  a  contract  with  an  individual  for  work,  either 
upon  highways  or  bridges,  when  no  means  have  been  provided  by  the  town, 
may  incur  a  personal  liability,  but  cannot  impose  any  liability  upon  his  suc- 
cessor in  office,  or  upon  the  town. 

The  principle  of  estoppel  does  not  apply  to  the  unauthorized  acts  of  a  prede- 
cessor in  office,  when  the  action  is  to  charge  the  successor  in  his  official  ca- 
pacity. 

Commissioners  of  highways  have  the  implied  power  to  construct  new  bridges ; 
especially  such  bridges  as  it  is  the  duty  of  towns  to  make  and  keep  in 
repair. 

But  in  no  case  have  commissioners  any  power  or  authority  to  construct  bridges^ 
at  the  expense  of  the  town,  or  of  the  county,  unless  they  are  connected  with, 
and  form  a  part  of,  an  existing  highway. 

THE  action  was  brought  to  recover  for  services  rendered,  in 
building  or  repairing  a  bridge  in  the  town  of  Bathbone, 
in  the  county  of  Steuben.  The  pleadings  admit,  and  the 
proof  shows,  that  Lucius  Parker  was,  from  May,  1856,  until 
after  January,  1858,  sole  commissioner  of  highways  of  the 
town  of  Bathbone.  That  Harrison  Van  Scoy  was  his  succes- 
sor, and  was  sole  commissioner  of  said  town  at  the  time  of 
the  conmiencement  of  this  action.  The  action  was  originally 
commenced  against  Van  Scoy,  and  he  having  been  succeeded 
in  office  by  Lewis  D.  Crawford,  the  latter  was,  after  the  trial, 
substituted  in  his  place  as  defendant.  In  1857  the  plaintiff 
built  a  bridge  across  the  Canisteo  river,  in  said  town,  at  the 
request  of  Parker,  as  such  commissioner,  at  the  agreed  price 
of  one  hundred  dollars.  The  bridge,  after  being  finished,  was 
accepted  by  said  Parker,  as  commissioner,  and  had  since  been 
used  by  the  public  as  part  of  the  highway.  It  appeared  that 
a  bridge  had  formerly  stood  where  this  was  built.  That  the 
superstructure  went  off  by  a  freshet,  and  the  work  by  the 
plaintiff  was  replacing  a  superstructure  upon  the  same  piles 
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and  abutments,  and  for  which  no  pay  had  been  received  bj 
him.  Parker  gave  his  order  to  the  plaintiff  on  the  town  col- 
lector for  one  hundred  dollars,  June  30,  1850,  which  the 
plaintiff  presented  to  the  collector  for  payment.  It  was  not 
paid.  It  did  not  appear  by  the  proof  that  the  bridge  in 
question  was  built  on  a  public  highway,  or  that  the  river  in- 
tersected a  public  highway  at  that  place. 

The  action  was  tried  at  the  Steuben  circuit,  in  April,  1861, 
before  Justice  Knoz  and  a  jury.  The  plaintiff  had  a  ver- 
dict. Several  exceptions  were  taken,  on  the  trial,  which  were 
ordered  to  be  heard,  in  the  first  instance,  at  a  general  tenn. 

F.  C.  Dininny,  for  the  plaintiff. 

Oeo.  B,  Bradley i  for  the  defendant. 

By  the  Court  J  Johnson,  J.  The  action  is  brought  against 
the  successor  in  office  of  the  commissioner  with  whom  the 
contract  to  build  the  bridge  in  question  was  made,  and 
whether  the  action  can  be  maintained  or  not  depends  en- 
tirely upon  the  question  whether  the  contract  was  within 
the  iBcope  of  the  authority  of  the  predecessor,  as  commissioner 
of  highways,  and  was  binding  upon  the  town,  of  which  he 
was  at  the  time  such  commissioner.  (2  R.  S.  474,  §  98.) 
If  it  was,  the  action  is  maintainable  against  the  defendant, 
and  the  judgment,  when  recovered,  is  to  be  collected  of  him 
personally,  and  the  amount  allowed  to  him  in  his  official  ac- 
count against  the  town.  (2  id.  476,  §  108.)  A  commis- 
sioner of  highways  has  no  power  or  authority  to  bind  a  town, 
except  such  as  is  expressly  conferred  by  statute,  or  such  as 
is  necessarily  implied  from  the  power  expressly  conferred. 
The  statute  nowhere,  either  expressly  or  impliedly,  author- 
izes such  commissioner  to  pledge  the  credit  of  a  town,  in  any 
manner.  He  is  made  the  agent  of  the  town  to  expend,  in 
the  care  and  superintendence  of  the  highways  and  bridges 
thereof,  such  moneys  as  have  been  raised  by  the  town  in  pur- 
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Buance  of  the  statute  for  those  objects^  or  such  as  may  come 
to  his  hands  from  other  sources^  for  such  purposes,  but  he  is 
no  agent  and  has  no  authority  to  create  a  debt  against  his 
town  by  any  contract  he  can  make.  This  was  expressly  held 
in  the  case  of  Barker  v.  Loomis,  (6  Hill^  463.)  In  that 
case  money  had  been  borrowed  by  the  commissioners  of  high- 
ways, and  expended  upon  the  highways  and  bridges.  At  a 
subsequent  annual  town  meeting  of  the  town,  a  vote  was 
taken  on  a  proposition  to  raise  the  amount  to  meet  the  loan. 
The  proposition  was  opposed  on  the  ground  that  the  commis- 
sioners had  no  power  to  create  the  debt,  and  was  rejected  by 
the  voters.  The  action  was  brought  against  the  successors 
in  ofiBice,  upon  the  obligation  given  by  the  then  commission- 
ers, for  the  money  borrowed,  and  it  was  held  that  no  legal 
obligation  had  been  created  against  the  town,  and  consequently 
no  action  would  lie  against  the  successors  in  office.  It  is 
quite  obvious  that  a  conmiissioner  has  no  more  power  to  cre- 
ate a  debt  against  a  town,  by  contracting  directly  for  work 
and  labor,  and  materials  to  be  found,  than  he  has  by  borrow- 
ing money  to  pay  for  such  work,  labor  and  materials.  The 
power  in  either  case  is  the  same,  precisely.  It  is  an  attempt 
to  charge  the  town,  beyond  the  means  it  has  consented  to 
provide  for  such  purposes  ;  or  in  the  absence  of  any  such  pro- 
vision, and  unless  it  is  within  the  scope  of  the  commissioner's 
authority,  it  is  not  a  contract  "  by  or  in  behalf  of"  the  town  ; 
and  the  action  will  not  lie  upon  it  against  the  successor  in 
office. 

Highway  commissioners  can  compel  their  town  to  raise  the 
sum  of  two  hundred  and  fifty  dollars,  in  any  one  year,  for  the 
purpose  of  making  improvements  upon  roads  and  bridges,  by 
making  a  statement  of  the  improvements  necessaiy  to  be 
made  thereon,  and  an  estimate  of  the  probable  expense  of 
making  such  improvements,  beyond  what  the  labor  to  be 
assessed  for  that  year  will  accomplish.  (1  jB.  S.  502,  §  3.) 
This  statement  and  estimate  are  to  be  delivered  to  the  super- 
visor of  the  town,  who  is  to  lay  it  before  the  board  of  supa*- 
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TisorB  at  their  next  annual  meeting.  The  board  of  snperviaorB 
is  to  cause  the  amount  so  estimated,  to  be  assessed,  levied 
and  collected  in  such  town,  but  the  amount  in  any  one  year, 
upon  any  such  estimate,  is  not  to  exceed  the  sum  of  two  hun- 
dred and  fifty  dollars*  {Id.  §  4.)  This  is  the  only  manner 
in  which  highway  commissioners  can,  by  their  own  exclusive 
act  or  volition,  impose  any  burthen  or  charge  upon  their  town. 
If  the  commissioners  are  of  opinion  that  the  sum  of  two  hun- 
dred and  fifty  dollars  will  prove  insufficient  to  m^ke  the  ne- 
cessary improvements,  they  may  apply  in  open  town  meeting 
for  a  vote  authorizing  an  additional  sum  to  be  raised  for  that 
purpose,  not  exceeding  $750.  (Id.  §  5.)  This  additional 
sum  the  electors  may  by  vote  authorize  to  be  raised ;  but  be- 
fore the  application  can  be  made,  notice  of  the  intended  ap- 
plication is  to  be  posted  by  the  commissioners,  in  at  least 
five  of  the  most  public  places  in  tovm,  at  least  four  weeks 
next  preceding  the  annual  town  meeting.  (1  B.  S.  341,  §§ 
10,  11,  13.) 

By  referring  to  these  sections,  it  will  be  seen  that  this  ad- 
ditional sum  may  be  authorized  by  the  electors  to  be  raised, 
to  pay  any  balance  which  may  be  due,  for  improvements  al- 
ready made,  as  well  as  to  be  expended  in  new  improvements. 
The  plaintiff  ^s  counsel  contends  that  the  unavoidable  infer- 
ence from  this  is  that  the  commissioners  may  create  a  valid 
debt  against  the  town  by  their  contracts,  for  improvements 
and  repairs,  without  reference  to  the  amount  which  may  be 
raised  at  their  instance  in  the  manner  prescribed.  But  this 
does  not  follow.  It  is  simply  the  mode  prescribed  by  statute 
for  raising  funds,  for  the  purpose  of  liquidating  claims,  for 
expenses  incurred  in  making  repairs  or  improvements,  beyond 
the  funds  provided  by  the  town.  Power  is  given  to  the  elect- 
ors to  provide  means  for  the  payment  of  such  claims,  which 
it  is  to  be  presumed  they  will  always  properly  and  equitably 
exercise,  but  which  they  cannot  be  compelled  to  exercise  at 
the  instance  of  the  claimant,  in  case  they  refuse.  The  whole 
scheme  and  policy  of  the  statute,  as  it  seems  to  me,  evidently 
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ia  to  invest  the  commissioners  with  power  to  expend  all  mon- 
eys raised  for  such  objects  in  the  mode  prescribed,  in  the  re- 
pairs and  improvement  of  highways  and  bridges  in  such 
manner  as  shall  seem  to  them  most  judicious,  but  to  confer 
upon  them  no  power  to  bind  the  town  by  contract,  beyond, 
or  independent  of,  such  appropriation.  A  single  exception  to 
this  is  to  be  found  in  Seas.  Laws  of  1858,  eh,  103,  §§  1,  2 
and  3,  where  roads  or  bridges  have  been  damaged,  or  de- 
stroyed, aifter  any  town  meeting  shall  have  been  held,  or 
when  it  is  too  late  to  give  the  prescribed  notice.  But  in  such 
case  it  can  be  done  only  by  and  with  the  consent  of  the  board 
of  town  auditors  of  the  town,  and  then  the  audited  account 
constitutes  the  obligation  against  the  town.  It  is  manifest 
that  no  powers  were  intended  to  be  given,  except  such  as 
were  necessary  to  enable  the  officer  to  perform  the  duties  im- 
posed ;  and  it  has  been  very  frequently,  and  quite  uniformly, 
held,  that  such  officers  were  under  no  obligation,  or  duty,  to 
make  repairs  or  improvements,  either  upon  highways  or 
bridges,  beyond  the  means  raised  and  placed  in  their  hands 
for  that  purpose.  (Bartlett  v.  Crozier,  17  John.  452.  The 
People  V.  Commisaioners  of  Highways  of  Hudson j  7  Wend, 
474.  The  People  v.  A  dsit,  2  Hill,  619.  Morey  v.  The  Town 
of  NewfanCy  8  Barb,  645.)  Unless  this  is  so,  towns  are  com- 
pletely at  the  mercy  of  these  officers,  and  may  be  involved  to 
any  extent,  at  their  discretion,  and  all  the  restrictions  and 
limitations  of  the  statute,  upon  them,  and  upon  the  electors 
at  town  meetings,  and  upon  boards  of  supervisors,  in  respect 
to  the  amount  of  assessments  in  any  one  year,  apparently 
designed  for  the  protection  of  towns  c^ainst  exhorbitant  and 
oppressive  burthens,  will  be  rendered  of  no  avail.  A  com- 
missioner who  enters  into  a  contract  for  work,  either  upon 
highways  or  bridges,  where  no  means  have  been  provided  by 
the  town,  may  incur  a  personal  liability,  but  cannot  impose 
any  liability  upon  his  successor  in  office,  or  upon  the  town. 
A  successor  in  office,  as  it  seems  to  me,  without  funds  in  his 
handS;  or  funds  provided  which  are  to  come  into  his  hands^ 
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can  no  more  be  made  liable  upon  his  predecessor's  contracts, 
than  he  could  have  been  for  refusing  to  do  the  work  in  the 
first  instance,  under  the  same  circumstances.  It  was  for  the 
plaintiff  to  show,  affirmatively,  such  a  contract  as  would  bind 
the  defendant  as  a  successor  in  office. 

Most  clearly  the  principle  of  estoppel  does  not  apply  to  the 
unauthorized  acts  of  a  predecessor  in  office,  where  the  action 
is  to  charge  the  successor  in  his  official  capacity. 

It  is  claimed,  on  the  part  of  the  defendant,  that  highway 
commissioners  have  no  power  or  authority  conferred  upon 
them,  by  statute,  to  build  new  bridges,  where  none  have  be* 
fore  been  built ;  but  that,  on  the  contrary,  all  their  power  is 
confined  to  the  repair  and  superintendence  of  those  already 
in  existence.  It  is  true  that  the  statute  does  not,  in  direct 
and  express  terms,  make  it  the  duty  of  the  highway  commis- 
sioners to  construct  new  bridges,  but  I  think  it  does  so  by 
unavoidable  implication ;  especially  as  to  all  bridges  which 
it  is  the  duty  of  towns  to  make  and  keep  in  repair.  Such 
bridges  are  simply  parts  of  the  highways  of  the  town,  and  are 
absolutely  necessary  in  order  to  reitder  highways  at  all  times 
passable  with  convenience  and  safety.  They  are  intrusted 
with  the  general  care  and  superintendence  of  all  highways 
and  bridges  in  their  respective  towns,  and  are  required  to  keep 
in  repair  such  as  are  or  may  be  erected  over  streams  inter- 
secting highways.  No  provision  is  made  for  their  construc- 
tion, otherwise,  except  such  as  are  constructed  with  funds 
raised  at  the  expense  of  the  county,  and  even  then  the  money 
when  collected  is  to  be  paid  over  to  the  commissioners  of 
highways  of  the  town  in  which  it  is  to  be  expended.  I  have 
no  doubt,  therefore,  that  the  power  to  build  new  bridges  is 
vested  in  the  commissioners  of  highways.  Within  the  means 
provided  by  the  town,  they  may  do  whatever  is  necessary  to 
render  the  highways  safe  and  convenient  for  the  public  to 
pass  over. 

But  in  no  case  have  commissioners  any  power  or  authority 
to  construct  bridges,  at  the  expense  of  the  town  or  the  conn- 
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ty,  unless  they  are  connected  with,  and  form  part  of,  an  ex- 
isting highway.  They  are  required  to  keep  such  bridges  in 
repair  as  are  built  over  streams  intersecting  highways,  and 
no  others.  (1  R,  S.  501,  §  1,  svh.  4.)  As  to  any  other 
bridge,  their  acts  and  contracts  are  no  more  binding  upon 
the  town,  or  the  successors  ii^pffice,  than  those  of  any  private 
person.  A  bridge  not  connected  with  a  public  highway,  and 
forming  no  part  of  it,  would  be  mere  private  property,  in 
which  the  public  would  have  no  interest  whatever,  and  which 
they  could  not  use  for  any  purpose,  without  the  permission, 
express  or  implied,  of  the  owner  of  the  land.  It  would  have 
been  a  good  defense,  therefore,  for  the  defendant  to  have 
proved,  as  he  offered  to  do,  that  the  bridge  in  question  was 
not  built  upon,  or  in  connection  with,  a  public  highway. 
That  fact,  alone,  would  have  shown  conclusively  that  the 
contract  was  not  within  the  scope  of  the  authority  of  the  com- 
missioner, even  should  it  be  held  valid  in  other  respects.  The 
exclusion  of  that  evidence  was  therefore  erroneous. 

It  may  be  that,  in  equity,  the  town  ought  to  raise  this  mon- 
ey, and  pay  the  amount  claimed  by  the  plaintiff;  and  if  they 
ought,  it  is  to  be  presumed  the  electors  will  by  vote  author- 
ize it  to  be  raised,  when  properly  applied  to. 

But  the  question  here  is,  whether  the  commissioner  can 
legally,  of  his  own  mere  volition,  create  a  debt  against  the 
town,  and  thus  force  a  burthen  upon  it,  without  any  previ- 
ous statement  and  estimate,  or  any  application  in  open  town 
meeting,  and  vote  of  the  electors,  as  required  by  statute.  It 
seems  to  me  very  clear  that  he  cannot.  I  am  of  the  opinion, 
therefore,  that  a  new  trial  must  be  granted,  on  both  grounds. 

[MoKROB  GfiNBBAL  Tbbh,  June  2,  1862.  Johnson^  WeUes  and  SmM, 
Jasticee.] 
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The  exemption  of  property  under  the  aot  relative  to  homestead  exemptions  is 
a  mere  personal  privilege,  which  the  statute  secures  to  the  debtor,  and  to 
his  widow  and  children  after  his  decease,  which  does  not  run  with  the  laud, 
and  which  cannot  be  transferred  to  another  with  the  land. 

The  statute  does  not  exempt  the  property  from  becoming  bound  and  charged 
by  tkjudgmenty  but  from  a  sale  on  execution,  only,  so  long  as  the  exemp- 
tion shall  continue  in  force. 

A  full  and  explicit  waiver  of  the  exemption  will  determine  the  exemption,  to 
all  intents  and  purposes,  and  leave  the  property  liable  to  be  sold  on  any 
execution  issued  upon  the  Judgment,  the  same  as  though  no  such  exemp- 
tion had  ever  existed.  It  will  remove  the  only  obstacle  to  the  complete 
enforcement  of  the  lien  and  charge  created  by  the  judgment. 

A  judgment  against  the  owner  of  the  homestead  will  have  priority  over  a 
mortgage  subsequently  executed  by  him,  as  a  lien  upon  the  premises. 

THIS  was  a  controversy  submitted,  without  action,  for  the 
decision  of  the  court,  under  section  372  of  the  code  of  pro- 
cedure. On  the  1st  day  of  September,  1857,  Patrick  Bums 
filed  in  the  ofBce  of  the  clerk  of  Livingston  county,  a  notice 
under  the  act  of  April  10,  1850,  entitled  "An  act  to  exempt 
from  sale  on  execution  the  homestead  of  a  householder  hav- 
ing a  family,'"  stating  that  he  designed  certain  premises  there- 
in described  to  be  held  as  a  homestead ;  that  the  value  of  the 
premises  did  not  exceed  $1000 ;  and  they  were  occupied  by 
Bums  as  a  residence,  he  being  a  householder  and  having  a 
family.  In^August,  1858,  the  plaintilBFs,  as  copartners,  were 
creditors  of  the  said  Patrick  Burns,  in  the  sum  of  $923.84, 
for  payment  of  which  they  held  certain  personal  property  as 
collateral  security,  but  not  sufficient  to  pay  the  debt  in  full. 
The  claim  was  sent  to  Messrs.  Ward  &  Colt,  of  Geneseo, 
attorneys,  for  prosecution,  and  Bums  notified  thereof.  It 
was  agreed  between  Bums  and  wife,  and  Messrs.  Ward  & 
Colt,  as  such  attomeys,  that  Bums  with  his  wife  should 
execute  a  mortgage  upon  said  real  estate  for  the  sum  of 
$787.16,  as  security  for  the  payment  of  the  some,  and  at  the 
same  time  he  represented  to  Ward  &  Colt  that  there  were  ^ 
no  judgments  against  him,  and  that  the  personal  property 
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aforesaid  ehould  be  given  up  to  said  Bams^  and  all  personal 
claim  against  him  discharged,  and  the  plaintiffs  rely  on  said 
mortgage  for  the  collection  of  their  debt.  On  the  18  th  day 
of  January,  1859,  the  defendant  Brackett  recovered  a  judg- 
ment in  said  court  against  Burns  for  $170.21,  for  a  debt  con- 
tracted after  1850,  and  not  ivithin  the  exception  of  section  2 
of  the  act  aforesaid,  which  judgment  was,  on  the  18th  day  of 
January,  docketed  in  Livingston  county.  On  the  1st  day  of 
April,  1859,  in  pursuance  of  this  arrangement,  the  mortgage 
was  executed,  and  on  the  same  day  acknowledged  by  Bums 
and  wife,  and  delivered  to  Ward  &  Colt,  as  agents  for  the 
plaintiffs,  as  such  copartners,  and  received  by  them  in  pay- 
ment and  satisfaction  of  the  debt  aforesaid,  and  the  personal 
property  given  up  by  them  to  Burns,  with  the  approbation  and 
consent  of  the  plaintiffs.  On  the  same  day,  and  at  the  re- 
quest of  Messrs.  Ward  &  Colt,  in  behalf  of  said  plaintifib, 
Burns  executed  a  written  instrument  to  the  effect  that  he 
waived  the  said  exemption  act,  in  regard  to  the  above  de- 
scribed property,  and  delivered  it  to  them.  This  release  waa 
afterwards  by  them  recorded  in  Livingston  county  clerk's 
dffice  on  the  2d  day  of  April,  1859.  The  question  to  be  de- 
termined was  whether  the  judgment  in  favor  of  the  defendant, 
James  Brackett,  or  the  mortgage  executed  to  the  plaintiffs, 
Smith,  Perkins  &  Co.,  was  entitled  to  preference  as  a  lien 
Upon  said  real  estate. 

Dan/orth  &  Terry ^  for  the  plaintiffs. 

Benedict  &  Mariindale^  for  the  defendant. 

By  the  Courts  Johnson,  J.  The  statute  (2  B,  S.  359, 
§  3)  provides  that  all  judgments  hereafter  rendered  in  any 
court  of  record  shall  bind  and  be  a  charge  upon  the  lands, 
tenements,  real  estate  and  chattels  real  of  every  person  against 
whom  any  such  judgment  shall  be  rendered,  which  such  per- 
son may  have  at  the  time  of  docketing  such  judgment^  or 
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'which  such  person  shall  acquire  at  any  time  thereafter ;  and 
such  real  estate  and  chattels  real  shall  he  suhject  to  he  sold 
upon  execution  to  be  issued  upon  such  judgment. 

By  the  act  of  1850,  (Seas.  Laws  of  1860,  cA.  260,  §  1,) 
it  is  provided  that,  "  in  addition  to  the  property  now  ex- 
empt by  law  from  sale  under  execution,  there  shall  be  ex- 
empt by  law  from  sale  on  execution  for  debts  hereafter 
contracted,  the  lot  and  buildings  thereon,  occupied  as  a  resi- 
dence, and  owned  by  the  debtor,  being  a  householder  and 
having  a  family,  to  the  value  of  one  thousand  dollars/' 

Before  the  defendant's  judgment  was  docketed,  the  debtor 
had  filed  the  requisite  notice  to  exempt  his  real  property 
from  sale  on  execution.  The  judgment  was  docketed  on  the 
18th  of  January,  1859,  and  the  plaintiffs'  mortgage  was  ex- 
ecuted and  delivered  by  the  judgment  debtor  on  the  1st  day 
of  April,  1859.  On  the  same  day  that  the  mortgage  was 
executed  and  delivered,  the  debtor,  by  a  written  instrument, 
in  pursuance  of  the  statute,  waived  all  the  benefits  of  the 
same,  which  he  had  secured  by  the  filing  of  his  previous 
notice.  It  is  insisted  on  behalf  of  the  plaintiffs  that  the  de- 
fendant's judgment  never  bound,  or  became  a  charge  upon, 
the  premises  of  the  judgment  debtor ;  or  if  it  did^  it  was  sttb-* 
ject  to  the  prior  incumbrance  of  their  mortgage. 

The  exemption,  it  will  be  seen,  is  from  sale  on  execution 
only,  and  does  not  exempt  the  property  from  being  bound 
and  charged  by  the  judgment.  It  seems  to  me,  therefore, 
that  within  the  very  terms  of  the  statute  the  defendant's 
judgment  bound  and  became  a  charge  upon  the  premises  in 
question  the  moment  it  was  docketed,  which  charge,  how- 
ever, could  not  be  enforced  by  execution  until  the  waiver  was 
executed  and  acknowledged.  This  waiver,  being  full  and 
explicit,  determines  the  exemption,  to  all  intents  and  pur- 
poses, and  leaves  the  property  liable  to  be  sold  on  any  exe- 
cution which  may  be  issued  upon  the  judgment,  the  same  as 
though  no  such  exemption  had  ever  existed.  It  removes  the 
only  obstacle  to  the  complete  enforcement  of  the  li^ii'  and 
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charge  created  by  the  judgment.  This  exemption  would  also 
cease  and  determine,  undoubtedly,  as  it  seems  to  me,  with- 
out  any  waiver,  whenever  the  owner  who  had  secured  it  in 
his  favor  should  cease  to  occupy  it  as  a  residence,  or  to  own 
it,  during  his  life.  The  statute  only  applies  to  property  thus 
occupied,  which  is  owned  by  the  debtor.  The  exemption  is 
a  mere  personal  privilege,  which  the  statute  secures  to  the 
debtor,  and  to  his  widow  and  children  after  his  decease,  which 
does  not  run  with  the  land,  and  which  cannot  be  transferred 
to  another,  with  the  land.  The  object  of  the  statute  seems 
to  have  been  to  secure  a  habitation  to  families,  rather  from 
motives  of  public  policy  than  the  protection  of  the  debtor's 
property  against  the  claims  of  his  creditors.  And  hence  it 
did  not  exempt  the  property  from  becoming  bound  and 
charged  by  a  judgment,  but  from  sale  on  execution  only,  so 
long  as  the  exemption  should  continue  in  force.  The  case  of 
Allen  V.  Cooky  (26  Barb.  374,)  which  was,  I  think,  correctly 
decided,  is  conclusive  upon  this  question.  The  judgment, 
therefore,  has  priority  over  the  mortgage  as  a  lien  upon  the 
premises,  and  must  be  first  satisfied. 

Judgment  accordingly. 

[MoNROB  Gbnbhal  TeriC|  Jane  2,  1S62.      WtHUSj  Smith  and  J<An8on, 
Justices.] 


Harbis  v8.  Harris. 

[This  case  is  reported  ante,  p.  88.  The  following  opinion,  of  one  of  the 
members  of  the  court,  not  having  been  received  in  time  to  be  printed  in  its 
proper  place,  Is  inserted  here.] 

Gould,  J.  It  would  seem  that  the  point  first  to  be  passed 
upon  by  us  is  whether  the  decision  and  judgment,  in  the  pre- 
vious proceedings  in  this  court,  on  the  application  of  said 
Ephraim  Harris  and  others  for  the  probate  of  the  will  of 
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John  Harris  as  a  will  lost  or  destroyed,  are  of  such  a  nature 
that  the  existence  or  non-existence  of  a  valid  will  of  said 
John  Harris  is  thereby  ^na%  adjudicated^  as  far  as  the  par- 
ties to  that  proceeding  are  concerned.  For  if  that  point  is 
so  adjudicated  as  to  be  conclusive  on  these  defendants,  there 
is  no  occasion  now  to  investigate  the  merits  of  the  case.  That 
proceeding  was  under  the  provisions  of  the  revised  statutes, 
(3  B.  S,y  art.  3d,  chap,  6,  part  2d,  5th  ed,,  p,  153,  §§  86  to 
90,)  which  authorize  such  a  proceeding  in  this  court,  for  the 
purpose  of  attaining  the  same  general  results,  (as  to  recording 
by  the  surrogate,  and  his  issuing  thereon  letters  testamentary 
or  of  administration,)  as  to  a  lost  will,  as  are  attained  by  the 
ordinary  probate  of  a  will  not  lost,  and  the  authority  extends, 
as  to  wills  of  persons  dying  before  the  passage  of  that  act,  to 
allowing  the  court  to  be  satisfied  with  and  order  probate  upon 
such  evidence  as  might  sufficiently  show  the  making,  execu- 
tion, contents  and  loss  or  destruction  of  the  will ;  while  as 
to  will  of  persons  dying  after  that  act  took  eflfect,  the  precise 
tenor  of  the  proof,  and  by  what  evidence  a  lost  will  could  be 
established  so  as  to  admit  it  to  probate,  are  prescribed.  Yet 
sections  86  and  87,  which  cover  the  establishing  of  the  will 
and  the  recording  of  it,  apply  to  both  classes  of  cases ;  that 
is,  as  well  to  those  where  common  law  evidence  is  sufficient, 
as  to  those  which  require  the  application  of  the  strict  pro- 
visions of  section  90. 

There  would  seem,  construing  all  these  sections  together, 
no  reason  for  saying  that  probate  made  before  this  court  un- 
der those  sections,  has  any  power  or  effect,  other  than  has 
the  probate  before  a  surrogate  of  a  will  not  lost.  And  there 
is  no  pretense  that  the  latter  probate  is,  as  to  any  interest  in 
real  estate,  conclusive  upon  any  party.  If  this  be  so — if  the 
decision  of  this  court  admitting  this  will  to  probate  as  a  lost 
will  would  not  have  been  conclusive  in  favor  of  Ephraim 
Harris — there  can  surely  be  no  pretense  that  a  decision  refus-- 
ing  to  admit  it  to  probate  can  be  conclusive  against  him ; 
especially  when  that  refusal  is  accompanied  by  an  express 
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finding  that  in  fact  there  was  such  a  will^  duly  executed,  and 
yalid  at  the  testator's  death,  and  that  it  had  been  destroyed 
after  such  death,  fraudulently;  and  when  the  refusal  is 
placed  expressly  and  solely  on  the  want  of  the  8t<Uute  evidence 
required  for  allowing  the  probate. 

This  conclusion  leaves  us  at  liberty  to  look  into  the  merits 
of  the  case,  and  the  several  findings  of  the  judge  who  tried 
the  cause ;  and  as*  those  findings  are  very  fuUy  and  clearly 
set  forth  by  him,  and  there  is  abundant  evidence  to  support 
his  findings,  it  would  here  be  superfluous  to  repeat  either  his 
reasoning  or  his  findings,  or  the  conclusions  of  law  which  are 
properly  drawn  from  them. 

As  to  the  exceptions  taken  to  the  admission  of  some  mat- 
ters of  evidence,  there  is  abundant  evidence  to  support  the 
decision,  without  what  was  possibly  objectionable ;  and  when 
that  is  the  case,  there  should  be  no  reversal. 

On  the  whole,  the  judgment  of  the  circuit  should  be 
affirmed. 


The  Wayne  and  Ontario  Collegiate  Institute  vs, 

Daniel  Smith. 

The  defendant,  with  otborot  made  hik  subscription  to  raise  an  amount  sofft- 
cient  to  induce  a  religious  association  to  establish  and  found  a  collegiate 
institute,  to  be  located  at  N.,  where  he  resided ;  which  subscription  was  also 
used  to  induce  the  regents  of  the  university  to  grant  a  charter  for  such 
institution.  The  institution  being  incorporated,  the  defendant  acted  as  one 
of  the  trustees,  and  paid  two  installments  upon  his  subscription,  to  enable 
the  officers  to  proceed  with  the  erection  of  the  collegiate  buildings.  He 
did  not  refuse  to  act  as  trustee,  or  to  pay  upon  his  subscription,  until  after 
contracts  had  been  made,  and  measures  had  been  taken  to  erect  the  build- 
ings, and  large  expenses  for  that  purpose  incurred.  HM  that  the  defend- 
ant  must  be  deemed  to  have  requested  the  corporation  to  proceed  with  the 
erection  of  the  buildings  described  in  the  subscription  paper,  and  to  have 
ratified  and  affirmed  his  subscription,  and  the  acts  of  the  trustees  in  incur- 
ring expense  towards  the  erection  of  the  college  edifice. 

Where  the  sabscribera  to  a  paper  severally  agreed  well  and  tndy  to  pay  the 
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8eTeral  snme  set  opposite  to  their  respective  names,  to  the  ftreasiirer  of  a 
board  of  trustees  to  be  thereafter  elected,  said  money  to  be  expended  in 
the  erection  of  an  institution  of  learning,  to  be  built  of  brick,  at  least  three 
stories  high,  and  capable  of  accommodating  600  pupils,  &c.  and  to  be  lo- 
cated at  N. ;  Ssld  that  each  subscription  should  be  regarded  as  a  conditional 
promise  or  proposition  to  pay  the  sum  subscribed,  towards  the  expense  of 
erecting  an  institution  of  learning  in  the  manner,  and  upon  tho  terms,  and 
of  the  description  specified  in  the  paper,  which  promise  became  binding 
upon  each  subscriber  when  accepted,  adopted  and  acted  upon  by  the  cor- 
poration. 

After  the  corporation  has  proceeded,  upon  the  faith  of  the  engagement  con- 
tained in  such  a  paper,  to  make  contracts  and  incur  liabilities  for  the  erec- 
tion of  buildings,  the  proposition  of  the  subscription  paper  should  be  deemed 
accepted,  and  the  liability  of  the  subscribers  fixed. 

Such  subscriptions  can  be  sustained,  upon  the  principle  that  gratuitous  prom- 
ises or  propositions  to  pay  money  upon  condition,  or  upon  the  happening 
of  some  event,  or  the  doing  of  some  act,  or  incurring  some  expense,  loss  or 
legal  obligation,  become  binding  as  legal  and  valid  contracts,  upon  accept- 
ance and  performance  of  the  stipulated  condition. 

APPEAL  from  a  judgment  of  the  Wayne  county  court, 
reversing  a  judgment  of  a  justice  of  the  peace.  In  May, 
1855,  the  defendant  and  several  other  persons  signed  the  fol- 
lowing paper : 

"We,  the  subscribers,  do  agree  to  well  and^  truly  pay  the 
several  sums  set  against  our  respective  names,  to  the  treas- 
urer of  a  board  of  trustees,  (which  may  be  elected  by  the 
Wayne  County  Baptist  Association,  at  a  convention  now 
called  to  meet  at  Marion,  on  Wednesday,  the  30th  day  of 
the  present  month,)  in  such  installments,  (provided  always 
that  no  more  than  one  fourth  is  called  for  at  any  one  time,) 
and  at  such  times  as  shall  be  demanded,  under  the  following 
provisions,  viz :  said  moneys  shall  be  expended  in  the  erec- 
tion of  an  institution  of  learning,  and  no  other  purpose ;  said 
institution  shall  be  built  of  brick,  at  least  three  stories  high, 
and  capable  of  accommodating  five  hundred  pupils;  said 
building  shall  be  of  a  modem  style  of  architecture,  well  and 
thoroughly  furnished,  the  grounds  inclosed  in  a  neat  fence, 
laid  out  with  gravel  walks  and  planted  with  shrubbery ;  the 
course  of  instruction  shall  be  equal  to  the  first  three  years 
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of  a  college  course,  open  to  both  males  and  females,  of  all 
denominations ;  said  institution  shall  be  furnished  with  an 
extensive  library,  philosophical  and  chemical  apparatus  suf- 
ficient for  illustrating  all  the  branches  therein  taught ;  said 
institution  shall  be  located  in  Newark,  east  of  the  west  line 
of  the  old  corporation  of  Arcadia.  It  shall  be  the  duty  of 
said  Baptist  denomination  to  keep  said  institution  in  opera- 
tion continually,  and  provided  they  should  fail  for  a  longer 
period  than  one  year  in  so  doing,  for  want  of  interest  therein, 
then  such  buildings,  or  at  least  such  portion  of  their  value 
as  shall  have  been  paid  by  the  citizens  of  Newark,  shall  re- 
vert to  them,  and  they  shall  ever  after  control  them  by  their 
trustees,  provided  always  a  school  is  sustained  by  them; 
but  in  case  provided  said  Baptist  denomination  do  well  and 
truly  carry  on  said  school,  as  above  set  forth,  then  our  sub- 
scription shall  be  to  them  donations,  to  be  forever  after  held 
by  them,  without  any  reservation  or  interest  therein,  whatever. 

Arcadia,  May  23,  1855." 

To  this  paper  the  defendant  subscribed  $100. 

On  the  6  th  of  July,  1855,  an  application  of  sundry  inhab- 
itants of  Newark  was  presented  to  the  regents  of  the  univer- 
sity of  the  state  for  a  charter  of  incorporation,  in  which  ap- 
plication it  was  stated  that  subscriptions  for  the  endowment 
of  an  academy  in  that  place  to  the  amount  of  $10,500  had 
been  received,  of  which  ten  per  cent  had  been  paid  in,  &c. 
A  copy  of  the  subscriptions  was  annexed  to  the  application, 
being  the  subscriptions  which  had  then  been  made  to  the  pa- 
per aforesaid,  including  the  subscription  of  the  defendant 
A  charter  was  granted  by  the  regents,  by  the  name  of 
"  Wayne  Co.  Collegiate  Institute."  The  name  was  subse- 
quently changed  by  the  regents,  to  the  "Wayne  and  Ontario 
Collegiate  Institute."  This  action  was  brought  in  a  justice's 
court  to  recover  the  amount  of  two  installments  of  $15  and 
$10,  of  the  defendant's  subscription,  with  interest.  At  the 
trial,  evidence  was  given  by  the  plaintilBF,  tending  to  prove 
that  there  was  a  meeting  of  the  Wayne  County  Baptist 


MONROE— DECEMBER,  1861.  579 


The  Wayne  and  Ontario  Collegiate  Inatitute  v.  Smith. 

Association^  at  Marion^  on  the  30th  of  May,  1855 ;  that  the 
meeting  adjourned  to  meet  at  Palmyra ;  and  that  the  meet- 
ing at  Palmyra  adjourned  to  and  was  held  at  Macedon,  in 
June,  1855.  No  trustees  were  elected  by  the  said  associa- 
tion at  Marion.  The  meeting  at  Palmyra  fixed  the  location 
of  an  institution  of  learning ;  and  there  was  testimony  that 
the  meeting  at  Macedon  elected  fifteen  trustees,  of  which  the 
defendant  was  one.  It  was  proved  by  the  plaintiffs  that  they 
made  calls  for  installments  of  the  subscriptions ;  that  two 
installments  of  $15  and  $10  were  collected  of  the  defendant 
by  collectors  of  the  plaintiffs,  and  that  he  was  applied  to  by 
a  collector  for  an  installment  of  $15,  and  written  to  by  the 
collector  for  another  installment  of  $10,  neither  of  which  had 
been  paid.  The  plaintiffs  further  proved  that  they  entered 
upon  erecting  a  building,  in  September  or  October,  1855,  to 
be  three  stories  high  and  basement,  and  sufficient  to  accom- 
modate 500  or  600  pupils ;  that  they  stopped  the  work  in 
December  of  that  year  on  account  of  frost,  and  have  not  done 
any  thing  since,  "on  account  of  funds." 

There  was  no  evidence  given  that  the  plaintiff  had  in- 
curred any  indebtedness  or  liability  on  the  faith  of  the  sub- 
scriptions, beyond  the  installments  paid  and  collected  thereon. 
The  only  evidence  on  that  subject  was,  that  a  building  com- 
mittee was  appointed  to  contract  for  the  materials  and  the 
work ;  that  it  was  stated  it  was  the  object  of  a  meeting  of 
the  trustees,  October  18,  1856,  to  make  some  arrangements 
to  pay  Mr.  Parkhurst,  for  which  purpose  it  was  proposed  to 
assign  the  balance  due  on  the  twenty-five  per  cent  subscrip- 
tions ;  that  at  a  meeting  of  the  trustees,  June  13,  1857,  the 
president  and  secretary  were  authorized  to  assign  to  William 
Parkhurst  two  justices'  judgments  in  favor  of  the  plaintiff ; 
that  the  trustees,  at  the  meeting  last  aforesaid,  adopted  a 
report  to  the  regents,  of  the  condition  and  prospects  of  the 
plaintiff. 

At  the  close  of  the  plaintiff's  proofs,  the  counsel  for  the 
defendant  moved  for  a  nonsuit,  on  the  following  grounds : 
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'^  1.  The  plaintiff  has  not  established  facts  sufficient  to  en- 
title it  to  recover.  2.  That  the  subscription  proved  is  con- 
ditional and  void,  on  grounds  of  publls  policy.  3.  That  the 
evidence  shows  that  the  plaintiff,  previous  to  this  suit  being 
commenced,  abandoned  the  enterprise  of  building  the  insti- 
tution subscribed  for.  4.  That  the  plaintiff  has  not  shown 
itself  to  be  the  owner  of  the  subscription.  5.  That  the  sub- 
scription is  void  as  being  without  consideration  or  mutuality. 
6.  That  the  evidence  shows  a  forfeiture  of  the  charter  of  the 
institution.  7.  That  the  subscription  contains  obligations 
and  rights  which  are  unequal  in  regard  to  the  several  sub- 
scriptions." 

The  justice  granted  the  motion.  On  appeal  by  the  plain- 
tiff to  the  county  court  the  judgment  of  the  justice  was  re- 
versed, and  the  defendant  appealed  to  this  court. 

T.  B.  Strong  J  for  the  appellant. 

(7.  H.  Arnold^  for  the  respondent. 

By  the  Courts  E.  Darwin  Smith,  J.  The  decision  of  the 
county  court  in  this  case,  reversing  that  of  the  justice,  I 
think,  was  right,  and  is  sustainable,  within  the  cases  of 
Barnes  v.  Perrine,  (9  Barb.  210 ;  8.  C,  15  id.  249,  and  2 
Kern.  18 ;)  McAtdey  v.  Billenger,  (20  John.  89 ;)  Farfn- 
ington  Academy  v.  Allen,  (14  Mass.  Bep.  172 ;)  Amherst 
Academy  v.  Cowles,  (6  Pick.  427;)  and  Beligious  Society 
of  Whitestown  v.  Stone,  (7  John.  113.)  The  defendant, 
with  others,  made  his  subscription  to  raise  an  amount  suffi- 
cient to  induce  the  Wayne  county  Baptist  association  to  es- 
tablish and  found  a  collegiate  institute,  to  be  located  in  his 
own  village,  at  Newark,  in  said  county ;  which  subscription 
was  also  used  to  induce  the  board  of  regents  to  grant  a  char- 
ter for  such  institution,  in  which  charter  the  defendant  vras 
named  as  one  of  the  trustees  of  said  corporation.     The  in- 
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fititution  being  incorporated,  in  pursuance  of  such  applica- 
tion, the  defendant  acted  as  one  of  the  trustees,  and  paid 
two  installments  upon  his  subscription,  to  the  collector  ap- 
pointed by  the  trust^ees,  to  enable  the  plaintiff  to  go  on  with 
the  erection  of  the  collegiate  buildings,  and  did  not  refuse  to 
act  as  trustee,  or  to  pay  upon  his  subscription,  until  after 
contracts  had  been  made,  and  proceedings  had  been  taken,  to 
erect  the  buildings,  and  large  expenses  for  that  purpose  in- 
curred. Upon  these  facts,  I  think  he  must  be  deemed  to 
have  requested  the  corporation  to  proceed  with  the  erection 
of  the  buildings  described  in  the  subscription  paper,  and  to 
have  sanctioned  and  affirmed  his  subscription  and  the  acts 
of  the  trustees  in  incurring  expense  towards  the  erection  of 
the  college  edifice.  So  far  as  liabilities  were  assumed,  or 
expenses  incurred,  by  the  plaintiff  before  the  defendant  re- 
pudiated his  subscription,  no  doubt  can,  I  think,  be  enter- 
tained that  he  must  be  liable  to  pay  his  proportionate  share 
of  such  liabilities  and  expenses,  on  the  ground  that  they 
were  incurred  at  his  request.  But  if  his  obligation  is  ful- 
^^  filled  when  such  liabilities  are  discharged  and  expenses  paid, 
the  college  edifice  which  the  plaintiff  was  engaged  in  erect- 
ing must  remain  unfinisbed,  unless  contracts  were  previously 
made  to.  complete  the  whole  work,  and  ^e  whole  enterprise 
of  founding  and  establishing  a  noble  institution  of  learning, 
according  to  the  plan  of  the  original  subscription,  must  prob- 
ably be  entirely  abandoned ;  for  if  the  obligation  assumed  in 
the  subscription  papers  is  binding  upon  the  defendant  only 
to  the  extent  of  liability  and  expense  incurred  before  its  re- 
pudiation, most  of  the  residue  of  the  subscription  will  prob- 
ably not  be  paid.  This  action,  I  presume,  is  a  pioneer  suit, 
to  ascertain  by  the  decision  of  this  court  whether  the  original 
subscription  is  valid.  For  it  appears  that  about  cotempora* 
neously  with  the  refusal  of  the  defendant  to  make  further 
payments  Upon  his  subscription,  the  work  of  erecting  the 
college  edifice  was  suspended.  In  the  case  of  Barnes  v.  Fer^' 
rine  the  church  had  been  erected,  when  the  suit  was  brought ; 
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and  the  tmstees  had  taken  down  the  old  church,  and  erected 
a  new  one  in  its  place,  on  the  faith  of  the  subscription,  at  a 
cost  of  more  than  $6000.  And  in  the  case  of  the  Trustees 
of  Farmington  Academy  v.  Allen^  the  trustees  of  the  acad- 
emy, on  the  faith  of  the  funds  raised  by  the  subscription, 
had  proceeded  to  erect  a  building  for  the  use  of  the  institu- 
tion. In  both  these  cases  the  whole  work  could  properly  be 
claimed  to  have  been  performed  for  the  defendants,  respect- 
ively, and  they  were  liable  therefor,  as  for  money  paid  or  ex- 
pended at  their  request.  But  upon  this  ground,  the  liability 
to  pay  upon  the  subscription  must  cease  with  the  request ; 
and  such  request  could  not  be  implied,  after  an  express  re- 
fusal to  make  further  payments,  and  a  distinct  repudiation 
of  the  subscription.  Regarding  the  liability  upon  such  sub- 
scription paper  as  based  upon  an  extrinsic  request  outside 
of  the  subscription  paper  itself — though*  a  correct  assump- 
tion, as  far  as  it  goes — it  seems  to  me  this  is  placiug  the 
principle  upon  which  the  liability  rests,  on  to^-^nai 
ground.  ™' 

I  think  it  is  to  be  regretted  that  the  more  liberal  ground 
suggested  by  Chancellor  Walworth  in  Hamilton  College  v. 
Stewart  (2  DeniOy  416)  of  mutual  promises ;  or  the  ground 
suggested  by  Chief  Justice  l^elson,  in  the  same  case,  {Id, 
408,)  was  not  sustained  by  the  court  of  appeals,  in  that  case. 
(1  N.  T.  Rep.  582.)  I  am  by  no  means  satisfied  that  in  this 
country,  where  all  our  religious,  educational  and  charitable 
institutions  are  founded  by  voluntary  associations,  and  de- 
pendent upon  private  liberality,  the  personal  benefit  to  be 
derived  from  the  erection  of  a  church  edifice  for  worship  by 
himself  and  family,  or  the  erection  of  an  academy  or  other 
institution  of  learning  in  his  immediate  neighborhood,  for 
the  education  of  his  children,  are  not  works  involving  a  suf- 
ficiency of  private  interest  to  every  citizen,  and  of  pecuniary 
benefit,  to  maintain  a  promise  expressly  and  distinctly  made, 
received  and  acted  upon  in  the  erection  of  buildings  for  such 
purposes.    But  the  view  is  clearly  repudiated^  in  most  of  the 
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cases,  and  it  is  perhaps  too  late  to  say  that  it  is  a  view  of  the 
question  altogether  too  narrow  for  this  great  continent,  over 
which  civilization,  law  and  religious  and  educational  institu- 
tions are  to  be  spread  and  maintidned  purely  upon  the  vol- 
untary principle. 

But  I  think  the  subscription  in  this  case^  and  this  class  of 
subscriptions  generally,  can  be  based  upon  another  ground, 
which  to  me  seems  impregnable.  I  think  the  subscription 
here  should  be  regarded  as  a  conditional  promise  or  proposi- 
tion to  pay  to  the  plaintiff  the  sum  of  $100  towards  the  ex- 
pense of  erecting  an  institution  of  learning  in  the  manner, 
and  upon  the  terms,  and  of  the  description  specified  in  the 
subscription  paper  signed  by  the  defendant  and  others,  in 
question  in  this  action.  The  subscribers  to  that  paper  do 
thetein  severally  agree  well  and  truly  to  pay  the  several  sums 
set  opposite  their  respective  namep,  to  the  treasurer  of  a  board 
of  trustees ;  ^'  said  money  to  be  ^expended  in  the  erection  of 
an  institution  of  learning,  to  be  built  of  brick,  at  least  three 
stories  high,  and  capable  of  accommodating  500  pupils,'^ 
&c.,  and  "  located  at  Newark."  This  subscription  paper,  I 
think,  means  and  is,  in  substance  and  legal  effect,  the  same 
as  though  it  read  as  follows  :  ^^  We  the  subscribers  severally 
agree  with  the  Wayne  and  Ontario  Collegiate  Institute,  that 
in  consideration  that  the  said  corporation  will  proceed  to 
erect  a  building  for  an  institution  of  learning,  at  Newark  in 
the  county  of  Wayne,  capable  of  accommodating  500  pupils, 
in  manner  and  style  as  herein  particularly  specified,  we 
will  pay  to  such  institution  the  sum  set  opposite  our  respect- 
ive names ;  provided  that  not  more  than  one  fourth  is  called 
for  in  one  year's  time."  This  is,  in  substance,  the  proposi- 
tion of  the  defendant  as  one  of  the  subscribers  to  these  pa- 
pers. It  is  a  conditional  bargain  or  agreement  on  his  part, 
binding  when  accepted,  adopted  and  acted  upon  by  the 
plaintiff. 

Gratuitous  promises  or  propositions  to  pay  money  upon 
condition,  or  upon  the  happening  of  some  event^  or  the  doing 
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of  some  act^  or  incurring  some  expense,  loss  or  legal  obliga- 
tion, become  binding  as  legal  and  valid  contracts  upon  ac- 
ceptance and  performance  of  the  stipulated  condition.  (Sto^ 
ry  o»  Cofd.  453.  12  Mass.  Rep.  140.  14  id.  172,  176.  5 
Pick.  384  6  id.  433.  12  id.  129.  rAmoreux  v.  ffovW, 
7  N.  T.  Rep.  349.  HiUon  v.  Southwickj  17  Maine  Rep. 
303.)  Upon  this  principle  all  difficulty  in  regard  to  this 
class  of  subscriptions  seems  to  me  obviated,  and  a  recovery 
upon  tiiiem  can  be  had  without  resorting  to  the  questionable 
expedient  of  patching  up  a  contract  by  extrinsic  parol  evi- 
dence, from  which  to  help  out  the  subscription  paper  by  the 
implication  of  a  promise.  The  object  of  the  subscription  is 
expressed  in  the  paper  itself.  The  terms  upon  which  the  de- 
fendant agrees  to  pay  are  therein  specified.  When  these 
terms  are  complied  with,  or  engagements  and  liabilities  in- 
curred ou  the  faith  thereof,  a  complete  contract  is  made,  and 
the  liability  of  the  defendant  has  become  absolute.  Upon 
the  fiEdth  of  the  engagement  contained  in  the  subscription  pa- 
per signed  by  the  defendant,  the  plaintiffs  were,  in  my  opin- 
ion, entitled  to  go  on  and  make  contracts,  and  incur  liabilities, 
for  the  erection  of  the  college  edifice.  And  when  they  had 
proceeded  to  do  so  in  good  faith,  the  proposition  of  the  sub- 
scription paper  should  be  deemed  accepted,  and  the  liability 
of  all  the  subscribers  to  such  paper  fixed,  and  they,  and  each 
and  every  of  them,  should  be  held  thereafter  legally  bound 
to  pay  their  and  his  subscription,  in  manner  and  form  as  spe- 
cified in  the  said  proposition  or  subscription  by  them  signed 
respectively. 
The  judgment  should  be  affirmed. 

[MbiTBOB  Gbnb&al  Tbbx,  December  2, 1861.     WtOes,  Sm/Uh  and  Jbhn$on, 
JoBtioeB.] 
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A  promissory  note,  to  be  the  subject  of  sale,  mnst  be  an  existing  yalid  note  in 
.the  hands  of  the  payee,  and  given  for  some  actual  consideration,  so  that  it 
can  be  enforced  between  the  original  parties. 

A  note  not  valid  in  the  hands  of  the  payee  cannot  by  him  be  rendered  yalid  by 
a  sale  thereof  to  a  bona  fide  purchaser  at  a  rate  of  interest  exceeding  seyen 
per  cent  To  be  the  subject  of  sale,  it  mnst  hare  a  pre-existing  validity. 
Its  breath  of  life  cannot  be  imparted  through  a  usurious  transaction. 

The  security  given  to  the  maker  of  an  accommodation  note  can  have  no 
greater  validity  than  the  note  itself,  and  cannot  render  valid  an  obligation 
tainted  with  us\lTy. .  : 

An  accommodation  note,  h'antlii  in  fact,  as  against  the  maker,  no  validity,  and 
never  having  had  any  legal  inception,  is  incapable  of  sale ;  and  one  who 
buys  it  of  the  payee  takes  the  precise  place  of  the  payee,  in  respect  to  the 
defense  of  usury,  although  he  purchased  the  paper  in  ignorance  of  its  true 
character,  and  upon  the  Iklse  representation  that  it  was  business  paper,  and 
given  for  value. 

If  a  note  is  made  only  for  the  accommodation  of  the  payee,  to  enable  him  to 
raise  money  on  it,  and  is  sold  by  him  to  a  third  person,  for  a  less  amount 
than  upon  its  face  purports  to  be  due  thereon,  so  as  to  secure  to  the  pur^ 
chaser  a  greater  rate  than  seven  per  cent  for  the  use  of  his  money,  the  trans- 
action is  usurious,  and  the  note  is  void ;  whether  the  purchaser  knew,  at 
the  time  he  purchased  it,  that  it  was  so  made,  or  not. 

Turning  out  a  bond  and  mortgage,  to  the  maker  of  an  accommodation  note, 
merely  as  collateral  security,  to  be  available  to  him  only  in  case  the  payee 
fails  to  pay  the  note,  will  not  furnish  a  valid  consideration  for  the  note,  or 
render  the  same  available  in  the  hands  of  a  purchaser  to  whom  it  is  trans- 
ferred upon  a  usurious  consideration. 

After  evidence  has  been  duly  taken,  beariog  upon  the  issues,  on  a  trial,  with- 
out objection,  the  judge  at  the  circuit  has  no  power  to  strike  it  out,  or  to 
exclude  it  from  the  consideration  of  the  jury. 

THIS  action  waa  brougnt  to  recover  the  balance  due  upon 
a  promissory  note  made  by  the  defendants.  The  defenses 
relied  upon  were  usury,  and  that  the  holder  extended  the 
time  of  payment  to  the  injury  of  the  defendant. 

The  cause  was  tried  at  tlie  Steuben  circuit  on  the  11th  day 
of  January,  1859,  before  the  Hon.  T.  A.  Johnson  and  a  jury* 
The  defendants  on  that  trial  recovered  a  verdict.  The  {)lain- 
tiff  moved  for  a  new  trial,  at  a  special  term,  before  the  same 
justice,  which,  motion  was  denied.  The  plaintiff  then  ap- 
pealed to  the  general  term.    The  facts  are  as  follows  :     On 
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the  14tli  day  of  March^  1855,  one  John  Earnest,  the  father 
of  the  defendant  John  J.  Earnest,  executed  his  bond  and 
mortgage  to  his  son  George  W  Earnest,  for  the  sum  of  $650, 
bearing  interest  from  the  first  day  of  April,  1855,  for  the  pur- 
pose of  raising  that  sum  of  money.  Failing  to  raise  the 
money  upon  the  bond  and  mortgage,  he  applied  to  his  son 
John  J.  Earnest,  one  of  the  defendants,  to  give  him  his  note 
and  take  the  bond  and  mortgage.  To  this  John  J.  Earnest 
agreed,  and  the  defendant  Hazelett  agreed  to  sign  the  note  as 
surety  for  the  other  defendant.  About  the  first  of  June, 
1855,  in  pursuance  of  that  agreement,  the  defendants  made 
their  promissory  note  for  $650,  and  dated  it  back  to  the  time 
the  mortgage  began  to  draw  interest,  payable  to  John  Ear- 
nest, the  father  of  one  of  the  defendants,  or  bearer,  and  de- 
livered it  to  the  payee,  who  at  the  same  time  delivered  the 
bond  and  mortgage  to  the  defendant  John  J.  Earnest,  with 
the  promise  to  have  it  assigned  to  him  when  the  grantee  in 
the  mortgage  came  out  from  Allegany  county,  where  he  re- 
sided. The  grantee  came  out  about  the  first  day  of  July, 
1855,  and  executed  the  assignment  of  the  bond  and  mortgage, 
and  acknowledged  the  same  before  a  justice  of  the  peace. 
John  Earnest,  on  the  8th  or  9th  of  June,  1855,  sold  the  note 
to  one  Kingsley  for  $605,  at  the  same  time  representing  it  to 
be  given  for  a  valid  and  valuable  consideration.  The  defend- 
ant John  J.  Earnest  afterwards  sold  and  assigned  the  bond 
and  mortgage  to  Henry  C.  Van  Duzer,  and  at  the  time  of  the 
sale  represented  the  bond  and  mortgage  to  be  "his  own,"  and 
that  "  it  was  all  right  in  every  way."  There  had  been  some 
payments  made  upon  the  note  before  the  commencement  of 
the  action ;  but  the  amount  admitted  to  be  unpaid  thereon 
was  $186.59  at  the  time  of  the  trial.  The  defendants  at- 
tempted to  prove,  under  the  third  answer,  that  the  holder 
of  the  note  extended  the  time  of  payment,  by  agreement  with 
the  payee,  in  violation  of  their  rights,  but  failed  to  prove  any 
knowledge  in  the  holder  that  they  stood  in  that  relation. 
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W.  BameSy  for  the  appellant. 

D.  Swnderliny  for  the  respondents. 

By  the  Court,  E.  Darwin  Smith,  J.  The  question  was 
fairly  submitted  to  the  jury  on  the  trial  of  this  action,  whether 
the  bond  and  mortgage  was  sold  absolutely  to  the  defendant 
John  J.  Earnest,  and  the  note  in  question,  and  upon  which 
the  action  was  brought,  was  received  in  payment  therefor. 
And  the  jury  was  also  distinctly  advised  that  if  such  was  the 
fact,  the  plaintiff  was  entitled  to  recover  the  balance  due  on 
said  note,  with  interest ;  and  the  jury  was  also  distinctly 
charged  that  if  the  said  note  was  made  for  the  accommoda- 
tion of  John  Earnest,  the  payee,  and  to  enable  him  to  raise 
money  on  it,  it  was  open  to  the  defense  of  usury.  The  jury 
was  also  advised  that  if  said  note  was  so  made  for  the  accom- 
modation of  the  payee,  and  was  sold  to  Kingsley  for  a  less 
amount  than  upon  its  face  purported  to  be  due  thereon,  so 
as  to  secure  to  said  Kingsley  a  greater  rate  than  seven  per 
cent  for  the  use  of  his  money,  the  transaction  was  usurious 
and  the  note  void,  whether  Kingsley  knew  it  at  the  time  he 
purchased  it,  or  not.  In  these  particulars  the  issues  of  fact, 
upon  which  the  case  depends,  were  properly  submitted,  and 
the  rules  of  law  applicable  thereto  correctly  stated  to  the  ju- 
ry ;  and  the  exceptions  thereto  are  not  well  taken.  The 
questions  belonged  to  the  jury,  and  the  exception  taken  to 
the  refusal  of  the  circuit  judge  to  charge  as  requested,  that 
the  plaintiff  was  entitled  to  recover  as  matter  of  law  the 
amount  of  the  note,  is  not  well  taken.  The  exception  to 
that  portion  of  the  charge  in  which  the  circuit  judge  stated 
to  the  jury  ^'  that  if  they  found  that  the  bond  and  mortgage 
to  John  Earnest  was  turned  out  to  John  J.  Earnest  merely 
as  collateral  security,  to  be  available  to  him  only  in  case  John 
Earnest  failed  to  pay  the  note,  the  note  was  not  a  valid  note 
in  his  hands,  and  if  it  was  transferred  to  Kingsley  upon  a 
usurious  consideration,  the  note  was  void,"  is  not  well  taken. 
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A  promissory  note,  to  be  the  subject  of  sale,  most  be  an  ex- 
isting valid  note  in  the  hands  of  the  payee,  and  given  for  some 
actual  consideration,  so  that  it  can  be  enforced  between  the 
original  parties.  The  doctrine  is  too  well  settled  to  be  now 
questioned,  that  such  a  note,  not  valid  in  the  hands  of  the 
payee,  cannot  by  him  be  rendered  valid  by  a  scde  thereof  to  a 
bona  fide  purchaser  at  a  rate  of  interest  exceeding  seven  per 
cent.  To  be  the  subject  of  such  sale,  it  must  have  a  pre- 
existing validity.  Its  breath  of  life  cannot  be  imparted 
through  a  usurious  transaction.  (Cram  v.  Hendricks,  7 
Wend.  569.  7  John.  R.  361.  13  id.  52.  15  id.  4/L  Pow- 
ell V.  WaiierSj  8  Gowen,  669.)  The  security  given  to  the 
accommodation  makers  of  such  paper  can  have  no  greater 
validity  than  the  note  itself,  and  cannot  render  valid  an  ob- 
ligation otherwise  tainted  with  usury.  Until  the  accommo- 
dation maker  was  compelled  to  pay  the  note,  he  could  not 
resort  to  the  bond  and  mortgage  if  it  were  given  as  a  mere 
collateral  security ;  and  if  the  note  was  void  and  could  not  be 
enforced,  the  security  to  the  maker  would  necessarily  also 
fall.  The  fact  that  indemnity  was  given  to  the  accommoda- 
tion maker,  did  not  render  the  note  any  the  less  usurious. 
The  charge  was  clearly  right,  on  this  point.  The  argument 
that  there  can  be  no  usury  where  there  is  no  corrupt  agree- 
ment, and  that  there  can  be  no  corrupt  agre^tnent  to  take 
usury  when  the  party  discounting  the  paper  is  ignorant  that 
it  was  merely  made  for  the  purpose  of  raising  money  thei'eon, 
and  is  in  fact  informed  at  the  time  that  it  is  valid  business 
paper,  is  not  sound  if  the  legal  effect  of  the  transaction  in- 
volves a  usurious  agreement ;  for  the  law  will  not  allow  men 
to  assert  their  ignorance  of  the  law,  or  disclaim  an  intention 
to  do  what  their  express  contracts  imply.  Usury  involves  no 
particular  moral  turpitude.  It  consists  in  the  violation  of  a 
statute  forbiding  the  taking  of  more  than  seven  per  cent  on 
the  loan  and  forbearance  of  money.  There  is  no  special  ap- 
propriateness in  terming  such  an  agreement  corrupt,  in  a  dvil 
action.     Odious  as  the  taking  of  usury  has  ever  been,  in  the 
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Bcale  of  crime  the  offense  is  merely  malum  prohibitum — not 
malum  in  se.  In  many  cases  of  decided  usury  there  was  not 
even  an  intent  to  evade  the  statute.  In  many  cases  the  con-* 
tracting  parties  did  not  suppose,  at  the  time,  that  they  were 
violating  any  law;  and  such  I  doubt  not  was  this  case. 
Kingsley  asked  the  payee,  Earnest,  when  he  purchased  the 
note,  what  it  was  given  for,  and  he  was  told  that  it  was  given 
for  a  bond  and  mortgage  on  the  place  of  Earnest.  He  asked 
Earnest  at  first,  he  says,  before  the  sale,  if  it  was  given  for  a 
valuable  consideration,  and  was  told  in  answer  that  it  was. 
So  far  as  Kingsley  was  concerned,  here  was  clearly  no  inten- 
tion to  evade  the  statute,  or  to  take  usury,  and  he  was  doubt- 
less deceived  and  defrauded  by  Earnest.  He  supposed  he 
was  purchasing  business  paper,  as  he  lawfully  might  do,  at  a 
discount  exceeding  seven  per  cent.  He  knew,  however,  that 
he  was  stipulating  to  get  more  than  seven  per  cent  for  the  use 
of  his  money ;  but  he  did  not  intend  to  make  a  loan  of  mon- 
ey,  but  to  purchase  a  note.  The  transaction  was  neverthe-  ^\ 
less  really  a  loan  of  money.  The  note  having  in  fact,  as.  \ 
against  the  makers,  no  validity,  never  having  had,  before  such 
transfer,  any  legal  inception,  was  incapable  of  sale;  and 
Kingsley  in  purchasing  it  took  the  precise  place  of  the  payee. 
The  money  advanced  by  him  became  a  loan  of  money  upon 
the  note,  and  such  loan  being  at  a  rate  of  discount  beyond 
legal  interest  was,  as  an  original  contract,  according  to  nu- 
merous adjudged  cases,  necessarily  usurious.  (Aeby  v.  Sap^ 
dye,  1  Hill,  10.  Munn  v.  Commission  Co,^  15  John.  44. 
8  Cowen,  690.  20  John,  286.  2  Duer,  52.  4  id.  408.  5 
id.  476.)  And  the  ignorance  of  Kingsley  in  regard  to  the 
true  character  of  the  paper,  does  not  affect  the  question,  or 
change  the  character  of  this  note.  (Hall  v.  Wilson,  16  Barb. 
548.  Powell  V.  Waters,  17  John.  176.  Dowe  v.  SchuU/ 
2  Denio,  624.  Holmes  v.  Williams,  10  Paige,  326.)  This 
doctrine  in  regard  to  the  usurious  character  of  a  promissory 
note,  nominally  sold  upon  a  false  representation  that  it  was 


/ 


590        CASES  IN  THE  SUPREME  COUBT. 

Hall  V.  Earnest. 

business  paper  and  given  for  value,  had  its  origin  before  usu- 
ry was  made,  as  it  is  by  our  statute  of  1837,  a  criminal  offense, 
and  is  hardly  reconcilable,  with  the  principles  which  would 
govern  the  questions  upon  the  trial  of  an  indictment  for  the 
usury.     Section  6  of  the  act  of  1837  (chap.  430,  Sess.  Laws) 
declares  that  any  person  who  shall  directly  or  indirectly  re- 
ceive any  greater  interest,  discount  or  consideration  than  is 
prescribed  by  law  and  the  statute,  and  in  violation  thereof, 
shall  be  deemed  guilty  of  a  misdemeanor.     Most  clearly,  I 
think,  upon  an  indictment  under  this  statute,  Kingsley  could 
not,  upon  the  evidence  given  in  this  case,  be  convicted.     The 
quo  animo — the  criminal  intent — is  entirely  wanting.     How 
the  law  of  usury  can  be  one  thing  in  a  civil  court  and  quite 
another  in  a  criminal  court,  is  an  incongruity  I  will  not  at^ 
tempt  to  explain  or  reconcile.     Independently  of  adjudged 
cases,  I  should  think  on  the  sale  of  an  accommodation  note, 
like  this,  that  there  was  no  usury  in  the  transaction,  and  that 
it  presented  simply  a  case  oi fraud  where  the  money  was  ob- 
tained by  fraud  and  false  pretenses.     In  such  case  the  note, 
not  having  had  any  valid  inception,  could  not  be  the  subject 
of  sale,  and  the  remedy  of  the  person  defrauded  would  be 
limited  to  the  person  committing  the  fraud,  to  recover  for' 
the  money  advanced.     The  person  negotiating  the  note,  in 
such  case,  would  be  estopped  from  setting  up  the  defense  of 
usury  to  an  action  on  the  paper,  or  for  money  had  and  re^ 
ceived.  fThe  objection  of  the  defendants'  counsel  that  the 
makers  of  the  note  in  controversy  in  this  action  are  estopped 
from  setting  up  the  defense  of  usury,  I  think  cannot  be  main- 
tained.    I  think  it  would  be  entirely  ju8t.^  They  gave  John 
Earnest  their  own  paper,  for  the  purpose  of  enabling  him  to 
raise  money  thereon.     They  thus  put  it  into  his  power,  by 
the  form  of  the  transaction,  to  commit  the  fraud  which  he 
perpetrated  upon  Kingsley ;  and  as  between  the  two  parties 
they,  I  think,  ought  rather  to  suffer  than  he,  from  the  fraud 
committed,  as  the  paper  has  been  used  for  the  purpose  de- 
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sigued.  If  John  Earnest  could  be  deemed  their  agent  to 
negotiate  said  note,  his  representations  on  making  such  ne- 
gotiations would  be  as  binding  upon  them  as  if  made  by 
themselves,  and  the  case  would  come  within  the  rule  as  stated 
in  Truscott  v.  Davis,  (4  Barb,  495,)  and  Anderson  v.  Broad, 
(2  E.  D.  Smith,  530.)  But  no  adjudged  case  has  extended 
the  doctrine  so  far  as  to  preclude  the  defendants  in  this  ac- 
tion from  making  the  defense  of  usury  here  interposed. 

Three  other  exceptions  were  taken  to  the  refusal  of  the 
circuit  judge  to  strike  out  evidence  previously  given  on  the 
trial.  I  do  not  see  upon  what  principle  such  applications 
were  made ;  nor  can  I  conceive  of  any  ground  upon  which 
they  could  properly  have  been  granted.  When  evidence  has 
been  duly  taken,  bearing  upon  the  issues,  on  a  trial,  without 
objection,  I  know  of  no  right  on  the  part  of  the  circuit  judge 
to  strike  it  out,  or  to  exclude  it  from  the  consideration  of  the 
jury.  If  it  is  proper  in  kind  though  not  in  degree,  or  if  ob- 
jectionable otherwise  upon  some  techninal  ground,  all  right 
of  exception  to  it  is  waived  by  the  parties  by  not  objecting  in 
time,  and  all  rightful  control  over  it  by  the  court  gone.  It 
is  only  when  evidence  is  received  upon  some  condition,  mis- 
take, or  contingency,  that  the  judge  can  properly  direct  the 
jury  to  disregard  it  and  treat  it  as  not  received ;  but  when 
it  has  been  absolutely  given  and  jreceived,  it  cannot  in  any 
way,  in  my  opinion,  be  stricken  out  of  the  case,  or  disregarded. 
Such  practice  can  only  prevail  where  evidence  is  taken  in 
writing  by  one  officer,  as  before  an  examiner  in  chancery  un- 
der the  former  practice,  to  be  used  before  some  other  officer 
or  tribunal.  If  the  evidence  is  objected  to  when  it  is  oflfered, 
and  the  objection  overruled,  an  exception  will  then  lie ;  and 
if  such  objection  has  been  made  in  due  time,  and  a  proper 
exception  duly  taken,  it  is  superfluous,  if  not  disrespectful,  to 
ask  the  court  afterwards  to  strike  out  such  evidence.  One 
valid  exception  for  an  error  committed  by  the  judge  is  suffi- 
cient to  assert  and  maintain  all  of  the  rights  of  the  parties  on 
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the  question.  But  upon  the  merits  of  the  evidence  thus 
ferred  to  I  see  no  valid  objection  to  it,  and  think  it  properly 
received.  The  order  of  the  special  term  denying  a  new  trial 
should  therefore  be  affirmed. 

[MoNROB  Gbnbbal  Tbbic,  December  2, 1861.    Johnson,  WtJUs  and 
Justices.] 
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Walkbb  v8.  White. 

Upon  making  a  decree  setting  aside  a  deed  executed  by  a  Judgment  debtor, 
as  fraudulent  and  void  against  his  creditors,  the  court  has  no  power  to  di- 
rect the  premises  to  be  sold,  as  in  case  of  a  sale  upon  execution,  for  the 
purpose  of  paying  the  judgment  debt. 

In  such  a  case  a  court  of  equity  acts  upon  the  ptrton  and  not  upon  the  ttlaU 
of  the  debtor;  and  may  appoint  a  receiMr,  to  take  a  conveyance  of  the 
land  from  the  debtor,  and  the  land  may  then  be  sold  by  the  receiver,  and  a 
title  obtained  through  his  deed. 

ACTION  to  set  aside  a  deed  of  real  estate,  executed  by 
the  sheriff  of  Wayne  county  to  the  defendant,  Edward 
White,  and  to  compel  the  execution  of  a  deed  by  said  sheriff 
of  the  same  premises  to  the  plaintiff.  On  and  previous  to 
the  14th  of  February,  1^55,  Miles  Merrill  owned  the  said 
real  estate ;  and  on  that  day  executed  a  deed  thereof  to  his 
son  James  E.  Merrill,  without  any  consideration,  and  with 
intent  to  defraud  the  grantor's  creditors.  In  November, 
1857,  Porter  G.  Denison  and  David  E.  Garlic,  creditors  re- 
spectively of  Miles  Merrill,  by  judgment  recovered  in  this 
court  in  March,  1857,  severally  commenced  actions  against 
Miles  Merrill,  James  E.  Merrill  and  Norton  W.  Merrill,  to 
have  said  deed  to  James  E.  Merrill  set  aside  for  the  fraud, 
and  the  premises  sold  to  satisfy  their  judgments.  The  com- 
plaints in  the  actions  were  not  answered,  and  judgments  were 
obtained  therein  in  February,  1858,  setting  aside  the  deed, 
and  directing  a  sale  of  the  premises  as  in  case  of  a  sale  on 
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execution  for  the  purpose  mentioned.  On  the  27th  of  Feb- 
ruary, 1858,  copies  of  the  judgments  were  handed  to  the 
defendant  Nottingham,  sheriff  of  Wayne  county,  who,  in 
virtue  thereof,  sold  the  premises  at  public  sale  to  Isaac  Mil- 
ler, giving  him  certificates  of  sale,  as  in  case  of  a  sale  on 
execution.  Miller  assigned  the  certificates  to  the  plaintiff 
on  the  27th  of  April,  1858.  On  the  1st  of  August,  1859, 
the  plaintiff  demanded  a  deed  of  the  premises  of  the  sheriff, 
which  the  latter  refused  to  give.  In  December,  1858,  and 
January  and  June,  1859,  four  several  judgments  in  this  court 
were  obtained  by  the  defendant,  Edward  White,  against 
Miles  Merrill,  and  then  duly  docketed.  On  the  21st  of  July, 
1859,  Edward  White,  by  virtue  of  his  judgments,  presented 
the  necessary  papers  to  the  sheriff  of  Wayne  county,  and 
paid  him  the  requisite  amount  to  redeem  the  premises  from  the 
sale  by  the  sheriff  aforesaid ;  and  the  sheriff,  on  the  Ist  Au- 
gust, 1859,  executed  to  him  a  deed  of  the  premises  on  such 
redemption,  dated  the  26th  of  July,  1859.  On  the  3d  of 
August,  1859,  Miles  Merrill  executed  a  quit-claim  deed  of 
the  premises  to  Edward  White.  The  papers  in  the  action 
of  Denison  and  Garlic  against  Miles  Merrill  and  others  were 
given  in  evidence  by  the  plaintiff.  It  was  claimed  by  the 
defendants  at  the  trial  that  no  valid  sale  had  been  made  by 
the  sheriff,  the  decrees  not  being  process ;  but  if  otherwise, 
that  the  judgments  of  Edward  White  were  liens  on  the 
premises,  and  his  redemption  was  perfect.  The  referee  de- 
cided that  the  judgments  in  favor  of  Edward  White  against 
Miles  Merrill  were  not  liens  on  the  premises ;  that  White, 
therefore,  was  not  entitled  to  redeem,  and  that  the  plaintiff 
was  entitled  to  a  deed  from  the  sheriff.  It  was  therefore  ad- 
judged by  the  referee  that  the  deed  to  White  was  void ;  and 
that  the  sheriff,  on  request,  execute  a  deed  of  the  premises 
to  the  plaintiff;  also  that  the  defendant,  Edward  White, 
pay  to  the  plaintiff  the  costs  of  the  action.  Judgment  hav- 
ing been  entered  on  the  report,  the  defendants  appealed  to 
the  general  term. 
Vol.  XXXVI.  38 
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T,  R,  Strong,  for  the  appellants.  I.  The  judgments  in 
the  action  of  Denieon  and  Garlic  against  Miles  Merrill  and 
others,  so  far  as  they  order  a  sale  of  the  premises,  and  the 
execution  of  a  deed  to  the  purchaser  by  the  sheriflF,  are  un- 
warranted by  law,  and  void.  Independent  of  statute,  the 
court  has  not  power  to  direct  the  sale  and  conveyance  of  real 
estate  by  a  sheriflf,  referee,  or  any  person  or  officer.  It  re- 
quired statutes  to  invest  the  court  with  power  to  order  the 
sale  and  conveyance  of  real  estate  of  infants  by  guardian ; 
of  lands  mortgaged  to  satisfy  the  mortgage  by  the  sheriflf  or 
referee ;  in  partition  suits  by  commissioners  or  a  referee ;  on 
executions  to  enforce  judgments  for  the  payment  of  money 
by  a  sheriflf,  and  in  similar  cases.  The  only  mode  by  which 
the  court  can  eflfect  a  transfer  of  title  to  lands  in  cases  not 
provided  for  by  statute,  is  by  ordering  a  conveyance  by  the 
owner,  directly  or  through  a  receiver.  These  positions  are 
established  by  the  following  cases:  Jackson  v.  Edwards, 
(7  Paige,  404,  5 ;)  The  Chautauque  Co.  Bank  v.  White,  (6 
Barh.  589,  and  cases  there  cited;)  2  8eld,  236 ;  2  Hoff. 
Ch,  Pr,  94,  5,  n,  3;  Chautauque  Co.  Bank  v.  Risley,  (19 
N,  T.  Rep.  369.)  They  were  expressly  adjudicated  by  this 
court  in  this  district  in  Muir  v.  Ashby,  decided  in  1854  or 
1855,  not  reported. 

•  II.  The  provisions  of  statute  making  judgments  a  lien  on 
real  estate,  and  providing  for  the  sale  of  the  real  estate  on 
execution,  do  not  sustain  the  judgments  in  question  and  the 
sales  under  them.  (1.)  They  relate  only  to  judgments  for 
the  payment  of  money,  and  docketed  as  therein  prescribed. 
{Code,  §§  282,  5,  6,  7.  2  R.  8.  360,  1,  3,  §  1.  Laws  of 
1840,  p.  334,  §  25.)  (2.)  They  provide  that  the  execution 
must  be  directed  to  the  sheriff;  be  subscribed  by  the  party 
or  his  attorney ;  state  the  county  where  the  judgment  roll  or 
transcript  is  filed ;  the  time  of  docketing ;  and  shall  require 
the  officer  to  satisfy  the  judgment  out  of  the  personal  property 
of  the  debtor,  and  if  sufficient  personal  property  cannot  be 
found,  out  of  the  real  property  belonging  to  him  on  the  day 
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the  judgment  was  docketed,  &c.  (Code,  §§  289, 290.  2  B.  S. 
367,  §  24.  Laws  of  1840,  p.  334,  §  24)  The  judgments 
in  question  are  not  for  the  payment  of  money ;  they  have  not 
been  docketed ;  and  the  copies  of  the  judgment  handed  to  the 
sheriff  can  in  no  sense  be  regarded  as  executions  to  enforce 
the  judgments,  having  none  of  the  substantial  requiflites  of 
that  process. 

III.  The  deed  of  Miles  to  James  E.  Merrill  having  been 
executed  without  consideration  and  with  intent  to  defraud 
creditors,  as  proved  by  the  plaintiff,  by  the  decrees  given  in 
evidence  under  which  he  claims  title,  was  void  as  to  Edward 
White,  a  creditor ;  hence  his  judgments  were  liens  on  the 
land,  and  he  had  a  right  to  redeem.  A  deed  intentionally 
made  to  defraud  creditors  is  void  as  to  subsequent  as  well  as 
prior  creditors.  (King  v.  Wilcox ,  11  Paige y  589,  and  cases 
there  cited,)  Clearly,  White  might  enforce  his  judgments 
as  liens  on  the  land,  by  a  sale  of  the  land  on  execution ;  and 
upon  the  same  principle  he  might  avail  himself  of  the  judg- 
ments as  liens  on  the  land  to  redeem  from  the  prior  sale. 
The  deed  was  a  nullity  as  to  the  right  and  claim  of  White 
under  his  judgments.  (Ghautauque  Co.  Bank  v.  Bisley,  19 
N.  T.  Bep.  369,  and  cases  cited.)  Proceedings  to  redeem 
by  the  defendant  White  by  virtue  of  his  judgments  are 
equally  a  repudiation  of  the  deed  to  James  E.  MeniU,  and 
an  effort  to  displace  it,  as  proceedings  to  sell  the  land  on  ex- 
ecution, the  right  to  take  which  is  undoubted. 

H.  B.  Selden,  for  the  respondent.  I.  The  deed  from  Miles 
Merrill  to  James  E.  Merrill  was  not  "j?er  se  void,'  but  was 
voidable  only,  as  against  judgment  creditors,  and  at  their 
election.  It  was  valid  between  the  parties,  and  divested 
the  grantor  of  all  his  interest  in  the  premises.  A  deed  or 
assignment,  ^'though  void  as  against  creditors,  is  always 
valid  between  the  immediate  parties."  (Burrill  on  Assign- 
ments, 406.  Averill  v.  Loucks,  6  Barb.  477.  Ames  v. 
Blunt,  5  Paige,  13,  17,  18,  22.     Upton  v.  BasseU,  Cro. 
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Mix.  445.  Hone  v.  Eenriques,  13  Wend.  240,  243.  Brtggs 
V.  Palmer,  20  5ar6.  405.  OZw^c  v.  Fitch,  25  tU  .428.)  The 
language  of  the  statute  is  conclusive  on  this  point.  "Every 
conveyance,  &c.  made  with  intent  to  hinder,  delay  or  de- 
fraud creditors,  &c.  as  against  the  persons  so  hindered, 
delayed  or  defrauded,  shall  be  void."  (3  B,  S,  5th  ed, 
p.  224,  §  1.) 

II.  The  defendant's  (White's)  judgments  were  not  a  lien 
upon  the  premises,  so  as  to  entitle  him  to  redeem  the  lands, 
admitting  the  right  of  redemption  to  exist.  (3  B,  S.  5th  erf. 
p.  652,  §  67,  [51.]  Erwin  v.  Schriver,  19  John.  380.  Hurd 
V.  Magee,  3  Cowen,  35,  39.  Ex  parte  Wood,  4  Hill,  542.) 
The  decision  in  Hurd  v.  Magee,  above  cited,  shows  that  the 
conveyance  to  James  E.  Merrill  was  effectual  to  cut  off  the 
lien  of  White's  judgments  unless  he  proved  the  fraud,  and 
in  this  case  no  proof  whatever  was  offered  on  the  part  of 
White  to  show  the  conveyance  fraudulent.  (See  Jackson  v. 
Toivn,  4  Cowen,  599,  603 ;  Verplanh  v.  Sterry,  12  John. 
536,  557,  8 ;  Wood  v.  Ohapin,  3  Kern.  517.)  The  record 
of  the  judgments  in  the  cases  of  Denison  and  Garlic,  declar- 
ing the  conveyance  void  as  against  them,  was  not  available 
to  the  defendant  White,  to  show  that  the  deed  was  also  void 
as  against  him.  Judgments  "are  not  admissible  in  a  subse- 
quent suit,  unless  they  are  not  only  between  the  same  par- 
ties, but  also  upon  the  same  matter  coming  in  question  and 
directly  upon  the  point."  (2  Phil.  Ev.,  Edw.  erf.,  17,  18.) 
All  that  was  in  issue  in  the  cases  of  Denison  and  Grarlic,  and 
all  that  was  decided,  was,  that  as  against  them  the  convey- 
ance to  James  E.  Merrill  was  fraudulent  and  void.  To  this 
extent  all  the  parties  to  that  suit  were  concluded ;  but  that 
judgment  was  not  only  not  conclusive,  but  it  was  not  admis- 
sible, upon  the  issue,  whether  the  conveyance  was  void  as 
against  White. 

III.  There  was  no  evidence  before  the  referee  authorizing 
him  to  find  that  the  sale  was  fraudulent  as  against  White, 
and  if  there  was,  there  is  no  exception  which  raises  that 
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question.  (1.)  It  appears  that  the  debt  to  White  did  not 
exist  until  after  the  sale  under  which  we  claim.  Under  such 
circumstances,  we  insist  the  deed  could  not  be  fraudulent 
as  against  him.  If  that  be  not  so,  then,  (2.)  There  is  nei- 
ther an  allegation,  nor  any  evidence  in  the  whole  case,  that 
Miles  Merrill  owed  any  thing  when  the  deed  was  made,  and 
if  he  did  not,  it  was  entirely  valid.  {Jackson  v.  Tovm,  4 
Cowen,  599,  603.  Tripp  v.  Vincent,  3  Barl.  Gh,  R.  615. 
Jackson  v.  Seward,  5  Cowen,  67,  73.)  (3.)  In  the  cases 
above  cited  the  conveyances  were  voluntary,  but  in  the  pres- 
ent case  the  deed  recites  a  full  pecuniary  consideration — 
$4000 — and  there  is  not  a  particle  of  evidence  to  rebut 
the  presumption  of  its  payment.  {Wood  v.  Chapin,  13 
N,  T.  Hep.  517.) 

lY.  The  sale  on  the  judgments  divested  the  title  of  Miles 
Merrill  at  the  time  of  the  sale,  even  if  the  title  remained  in 
him,  and  left  nothing  for  White's  judgment  to  become  a  lien 
upon ;  or  if  it  did,  no  right  of  redemption  existed  on  ac- 
count of  it.  {Chautauque  Co.  Bank  v.  Risley,  19  N.  Y, 
Rep.  370,  373  et  seq.  Same  v.  White,  2  Seld.  249  et  seq.) 
If  the  title  was  not  divested  without  a  deed,  the  right  of  r^ 
demption  did  not  exist — as  that  is  a  pur  Ay  statutory  right^ 
and  is  only  given  in  cases  of  sales  on  execution.  (3  R.  S. 
5th  ed.  p.  644,  §  13 ;  j9.  651,  §§  56,  61 ;  pp.  652,  3,  §§  66, 
67.)  The  court  could  not  by  its  decrees  give  a  right  of  re- 
demption where  it  did  not  exist;  nor  do  the  judgments  or 
decrees  in  the  cases  of  Denison  and  G-arlic  assume  to  give  any 
such  right. 

V.  The  copies  of  the  judgment  under  which  the  sale  was 
made  were  a  sufficient  authority  for  the  sheriff  to  make  the 
sale.  {Code,  §  285.)  The  course  pursued  is  directly  within 
the  provisions  of  this  (285th)  section  of  the  code,  and  it  is 
in  accordance  with  the  practice  of  courts  of  equity,  where 
real  estate  is  ordered  to  be  sold  to  pay  debts. 
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By  the  Court.  E.  Darwin  Smith,  J.  The  judgments  ren- 
dered in  the  actions  of  Deniaon  v.  Merrills^  and  Garlic  v. 
Merrills^  declaring  the  deed  from  Miles  Merrill  to  James  E. 
Merrill  fraudulent  and  void  as  against  the  plaintiffs  in  those 
suits,  simply  removed  that  deed  from  the  way  of  the  plain- 
tiffs, and  entitled  them  to  proceed  to  sell  the  premises  in 
payment  of  their  debts.  The  plaintiffs  might  have  bad  a 
receiver  appointed,  to  take  a  conveyance  of  said  land  from 
the  judgment  debtor,  by  whom,  under  the  directions  of  the 
court,  such  premises  might  have  been  sold  and  a  title  ob- 
tained through  the  receiver's  deed ;  or  they  might  have  issued 
new  executions  and  sold  the  land  thereupon.  The  provision 
in  the  decree  directing  the  sheriff  to  sell  said  land  in  the  man- 
ner prescribed  by  law,  and  that  he  execute  to  the  purchaser  a 
certificate  and  deed  in  the  manner  required  in  the  code  in 
respect  to  sales  upon  executions,  it  seems  to  me,  was  entirely 
unauthorized.  It  is  not  a  mode  of  conveying  or  transferring 
title  to  real  estate  prescribed  or  authorized  by  any  statute. 
In  Jackson  v.  Edwards^  (7  Paige,  404,)  the  chancellor  said 
that,  "independent  of  the  statutory  provisions  in  aid  of  the 
power  of  the  court,  the  ordinary  mode  in  which  courts  of 
equity  transferred  the  legal  title  upon  a  sale  under  a  decree, 
was  by  operating  upon  the  parties  themselves,  and  compel- 
ling them  to  join  in  a  conveyance  to  a  purchaser." 

In  Chautauque  County  Bank  v.  White,  (6  Barb.  589,)  it 
was  held  that  the  court  of  chancery,  upon  a  creditor's  bill, 
had  no  power  to  order  the  sale  of  real  estate.  The  court  of 
appeals  reversed  this  decision,  holding  that  the  purchaser 
would  get  a  good  title  under  the  receiver's  deed ;  the  judg- 
ment debtor  having  conveyed  the  title  to  the  receiver.  (S,  C, 
2  Seld.  236.) 

In  this  case  Judge  Gardiner  says  that,  in  all  cases  of  fraud- 
ulent trusts,  the  court  may  in  its  discretion  direct  a  sale  by 
a  master,  and  compel  the  debtor  and  trustee  to  unite  in  a 
conveyance  to  the  purchaser,  or  the  fraudulent  conveyance 
may  be  annuUed  and  the  creditor  permitted  to  proceed  to 
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sale  on  his  execution.  This  same  question  was  again  before 
the  court  of  appeals,  in  respect  to  the  same  receivership  and 
the  force  of  his  deeds,  in  Chautauque  County  Bank  v.  Bialeyy 
(19  N.  Y.  Rep,  369.)  In  that  case  the  doctrine  was  affirmed 
that  courts  of  equity  could  transfer  the  title  to  real  estate  by 
requiring  a  conveyance  to  a  receiver^  and  by  a  sale  and  con- 
veyance by  him.  Judge  Comstock  says  as  follows :  "  The 
fraudulent  conveyance  being  annulled  by  the  decree,  the  re- 
ceiver ^  under  an  assignment  to  himy  takes  the  title,  which 
he  can  convey  to  a  purchaser.  But  the  title  of  the  receiver, 
and  of  the  purchaser  from  him,  rests  upon  the  debtor* s  own 
conveyance  made  under  the  directions  of  the  court,  and  has 
no  relation  to  the  judgment.''  The  title  in  such  cases  must 
be  passed  by  deedy  and  by  the  debtor's  deed«  The  court  of 
equity  acts  upon  the  person  and  not  upon  the  estate.  I  can- 
not see,  therefore^  how  the  plaintiff  can  get  any  title  to  the 
premises  under  the  sale  mentioned  in  this  complaint.  The 
right  of  redemption  claimed  by  the  defendant  fails  for  the 
same  reason.  The  lien  of  the  original  judgments  remained 
undischarged,  and  the  plaintiffs  may  issue  new  executions  and 
sell  the  land,  or  they  may  still  apply  to  the  court  for  the  ap- 
pointment of  a  receiver  to  take  a  conveyance  thereof  from 
the  judgment  debtor.  In  this  view  of  the  rights  of  the  par- 
ties, the  judgment  should  be  reversed  and  the  complaint  dis- 
missed. And  as  the  parties  have  been  in  a  common  error  in 
respect  to  their  rights,  it  shall  be  without  costs  to  either 
party. 

[MoxBOB  Qeitesal  Tbbic,  December  2, 1S61.    Johnson,  WelUi  and  Smith, 
JuBtioes.] 


600  OASES  IN  THE  SUPREME  COURT. 


H0TOHEIS8  and  others  vs.  The  Auburn  and  Bochesteb 
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Where  proceedings  were  taken  by  the  Auburn  and  Rochester  Rail  Road  Com- 
pany, before  a  county  judge,  under  the  acts  of  1836  and  1838,  incorporating 
said  company,  for  the  appointment  of  a  jury  of  appraisers  to  assess  the 
value  of  the  land  required  for  the  construction  of  its  road  through  a  par- 
ticular county,  and  one  of  the  owners  of  land  taken  was  an  infant ;  it  teas 
kdd  that  it  was  indispensable  that  some  proper  person  should  be  appointed 
to  appear  for  such  infant  before  the  jury  of  appraisers,  to  represent  her, 
and  attend  to  her  interests,  on  the  appraisement. 

ffdd  alsOf  that  although  an  attorney  was  appointed  to  appear  before  the  jury 
and  protect  the  interests  of  the  infant,  on  the  appraisement,  yet  if  he 
fiiiled  to  attend  before  the  jury,  or  to  represent  her  interests  there,  his  ap- 
pointment was  nugatory. 

That  the  statute  was  not  complied  with  simply  by  the  making  an  appointment 
of  an  attorney  for  the  infant  owner,  by  the  county  judge,  sufficient  in  form ; 
but  that  it  was  the  duty  of  the  rail  road  company  to  see  that  some  reliable 
person  was  appointed,  residing  in  the  vicinity,  who  should  in  &ct  personally 
appear  before  the  jury  and  protect  the  interests  of  the  infant.  And  that 
until  such  appointment  and  appearance,  the  jury  had  no  jurisdiction  of  her 
person,  to  entitle  them  to  proceed  to  appraise  the  land,  or  the  damages  for 
taking  the  same. 

The  statute  was  designed  to  secure  the  actual  attendance  of  some  fit  person, 
before  the  jury,  as  guardian  or  attorney,  to  attend  personally  to  the  inter- 
ests of  the  infant  upon  the  appraisement.  And  without  such  appearance, 
all  the  doings  of  the  jury,  in  the  proceeding,  are  entirely  unauthorized  and 
void. 

Upon  the  death  of  a  person  seised  of  real  estate,  all  claim  for  damages  done 
to  the  estate,  and  for  the  rents  and  profits  thereof,  down  to  Ihat  Ume,  go  to 
his  executor,  and  belong  to  the  personal  estate.  Therefore,  in  ejectment, 
brought  by  devisees,  the  plaintifib  are  only  entitled  to  recover  the  posses- 
sion of  the  premises,  with  damages  for  withholding  the  same,  and  the  rents 
and  profits  thereof,  from  the  time  their  title  to  such  rents  and  profits  accrued. 

A  claim  for  damages  done  to  land  occupied  adversely  by  the  defendant  can- 
not be  sued  for  and  recovered  until  after  the  plaintiff  has  recovered  possee- 
sion.  A  claim  for  ii\juries  of  that  nature  cannot  bo  united  with  a  claim  to 
recover  the  possession  of  the  land. 

Under  section  67  of  the  codej  a  plaintiff  may  unite  a  claim  to  recover  the  pos- 
session of  land  with  a  claim  for  damages  for  withholding  the  same,  and  for 
the  rents  and  profits. 

But  this  provision  gives  no  new  rights  of  action ;  and  the  plaintiff  is  not  bound 
to  elect,  as  between  those  causes  of  action,  which  he  will  go  for. 
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THIS  action  wos  brought  by  Leman  B.  Hotchkiss  and  Lu- 
cretia  his  wife,  to  recover  the  undivided  half  of  3  6-lOth 
acres  of  land  in  the  town  of  Phelps,  county  of  Ontario.  The 
action  was  commenced  on  the  17th  day  of  May,  1849,  and 
was  tried  in  February,  1861.  It  was  proved  or  admitted  on 
the  trial  that  Thaddeus  Oaks,  of  the  town  of  Phelps,  died  in 
1824,  seised  of  a  farm  in  that  town,  called  the  Oaks  farm,  em- 
bracing the  premises  in  question,  leaving  him  surviving  his 
wife  Fanny,  and  two  children,  Nathan  and  Lucretia  J  that 
Thaddeus  Oaks  had  owned  and  possessed  such  farm,  and  had 
lived  and  resided  upon  it,  in  the  town  of  Phelps,  from  the 
year  1800  until  he  died.  Fanny  Oaks  intermarried  with 
Elias  Cost  in  1828.  Mr.  Cost  died  in  1850,  and  Mrs.  Cost 
in  1851.  Lucretia  Oaks  married  Leman  B.  Hotchkiss  on  the 
1st  May,  1844,  and  died  July  31, 1855,  leaving  five  children, 
viz :  Thaddeus  0.,  Nathan,  William  B.,  Fanny  T.  and  Alice 
L.  Hotchkiss.  Lucretia  Hotchkiss  was  born  March  4, 1824. 
She  was  born  on  the  Oaks  farm,  in  the  town  of  Phelps,  and 
lived  and  resided  thereon,  in  such  town,  from  her  birth,  with 
her  mother  and  in  her  family,  until  she  married  Leman  B. 
Hotchkiss ;  and  during  that  period  she  was  only  temporarily 
absent  at  school,  at  different  times  in  1839,  1840  and  1841. 
Her  residence  and  domicil  was  in  the  town  of  Phelps  from 
her  birth  until  her  marriage.  The  defendant  took  possession 
of  the  premises  in  question  in  May,  1841,  and  constructed  a 
rail  road  thereon,  by  making  excavations  and  embankments, 
and  laying  and  completing  the  track,  and  soon  after,  and  in 
July,  1841,  commenced  running  their  cars  on  the  road ;  and 
ever  since  taking  possession  the  defendant  has  retained  the 
possession  and  used  the  land  for  the  purpose  of  its  track  and 
the  running  of  its  cars,  and  the  operation  of  the  said  road, 
holding  exclusive  possession  and  claiming  exclusive  title,  and 
denying  the  right  of  Nathan  Oaks  and  Mrs.  Hotchkiss  and 
the  plaintiffs  to  any  interest  therein.  After  Cost  married 
Mrs.  Fanny  Oaks,  Lucretia  Lived  in  their  family,  in  the  town 
of  Phelps,  and  on  the  Oaks  farm,  until  she  married  L.  B. 
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Hotchkiss.     Cost  sent  her  to  school  at  Albany  in  September, 
1840,  where  she  remained,  at  school,  until  September,  1841. 
She  died  July  31, 1855,  aftfir  the  commencement  of  this  suit, 
leaving  five  children,  all  under  the  age  of  twenty-one  years. 
On  the  27th  of  September,  1858,  Leman  B.  Hotchkiss  as 
executor  of  the  will  of  Mrs.  Hotchkiss,  and  the  said  children 
by  their  father  as  guardian  ad  litem,  were  substituted  as  par- 
ties plaintiff  in  the  action  in  the  place  and  stead  of  the  said 
Lucretia,  by  an  order  of  the  court.     The  annual  value  of  the 
premises  in  question,  (the  part  of  the  Oaks  farm  taken  by 
the  defendant,)  for  farming  purposes,  in  the  condition  they 
were  in  when  the  said  road  was  built,  was  from  $4  to  $6  per 
acre.     The  damage  to  the  land  by  reason  of  the  excavation 
and  embankment  was  $200.     The  land  was  worth  from  $60 
to  $100  an  acre.     There  was  a  building  on  the  premises 
worth  $100  when  the  rail  road  was  made,  belonging  to  Cost, 
who  removed  it  and  sold  it  to  the  defendant  for  $200.     The 
plaintiff's  counsel  presented  in  evidence  a  statement  of  rents 
and  profits  and  damages,  and  of  the  interest  thereon,  as  claimed 
by  the  plaintiffs.     The  statement  embraced  annual  charges 
on  3  6-lOth  acres,  (the  number  of  acres  in  the  premises  afore- 
said,) at  $25.20  a  year,  from  1842  to  1861,  with  interest  on 
each  annual  charge  from  the  date  thereof  to  the  day  of  the 
trial ;  and  also  charges  for  damages  to  the  land  $200,  and 
removing  the  building  $200,  with  interest  on  each  of  these 
items  for  20  years.     The  defendant  objected  in  due  time  to 
the  evidence  of  damages  to  the  premises  and  for  removal  of 
the  building,  and  to  the  evidence  and  claim  of  rents  for 
the  whole  period  exceeding  six  years,  and  of  all  rents  prior 
to  the  death  of  Lucretia  Hotchkiss,  and  to  interest  on  the 
rents  and  damages  as  claimed  in  such  statement ;  and  ex- 
cepted to  the  decisions  of  the  court  receiving  such  evidence 
and  allowing  such  claims.     The  plaintiffs  also  read  in  evi- 
dence an  order  obtained  by  default,  at  a  special  term,  on  the 
27th  September,  1858,  directing  that  L.  B.  Hotchkiss,  as 
executor  &c.  of  Lucretia  Hotchkiss,  &c.  and  her  said  five 
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children,  be  substituted  plaintiffs  in  place  of  Lucretia  Hotch- 
kiss, deceased.  The  introduction  in  evidence  of  this  order 
was  objected  to  by  the  defendant.  The  plaintiffs  also  intro- 
duced in  evidence  a  special  term  order  made  November  12, 
1860,  denying  a  motion  to  set  aside  such  order  for  substitu- 
tion. The  defendant,  to  establish  title  in  itself,  introduced 
evidence  of  proceedings  for  the  appraisement  of  the  premises 
in  question  proposed  to  be  taken  for  the  construction  and 
accommodation  of  its  rail  road,  as  against  Nathan  and  Lu- 
cretia Oaks,  under  the  act  (chap.  290)  to  amend  the  act  for 
the  construction  of  the  defendant's  rail  road,  passed  April 
18,  1838.  (Laws  of  1838,  p,  282.)  All  the  proceedings  re- 
quired by  the  act,  including  the  certificate  of  location,  were 
proved  by  competent  evidence,  by  the  production  of  the  orig- 
inals, or  by  the  record  of  the  same,  or  sworn  copies,  except 
the  petition,  which  having  been  lost,  and  due  proof  of  its 
loss  having  been  introduced,  its  existence  in  due  form,  and 
also  its  contents  and  verification,  were  proved  by  Amos 
Jones,  the  judge  to  whom  it  was  presented,  and  who  made 
the  order  for  drawing  the  jury,  &c.  The  notice  of  the  draw- 
ing of  the  jury  of  appraisers,  required  by  the  3d  section  of 
the  act  aforesaid,  was  served  upon  Lucretia  Oaks,  as  required 
by  that  section,  by  leaving  the  same,  on  the  15th  February, 
1841,  at  her  place  of  residence  in  Phelps,  with  her  mother, 
at  the  house  of  Mr.  and  Mrs.  Cost,  where  Lucretia  resided ; 
she,  at  the  time  of  such  service,  being  absent  from  home.  A 
like  notice  was  served  upon  Lucretia  Oaks,  of  the  meeting  of 
the  jury  of  appraisers,  in  like  manner,  on  the  6  th  March, 
1841.  The  defendant  introduced  in  evidence  a  deed  in  trust 
from  Lucretia  Oaks  to  Willard  Wells,  dated  29th  April, 
1844,  of  all  her  lands  in  Phelps,  embracing  the  premises  in 
question,  which  divested  her  of  all  estate  in  the  same.  The 
defendant  claimed  that  this  deed  'showed  that  neither  Leman 
B.  Hotchkiss  or  Lucretia  Hotchkiss  had  any  such  title  to  or 
estate  in  the  premises  in  question  as  enabled  them  to  sustain 
this  action.     The  deed  also  contained  an  admission  on  the 
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part  of  Mrs.  Hotchkiss  that  she  was  not  the  owner  of  the 
premises  in  question.  The  defendant  also  introduced  in  evi- 
dence the  will  of  Lucretia  Hotchkiss,  dated  the  12th  Janu- 
ary, 1860,  made  €md  executed  under  a  power  reserved  by  her 
in  the  deed  to  Willard  Wells,  in  which  she  gave  and  devised 
all  her  real  and  personal  estate  to  her  said  five  children,  &c. 
and  appointed  her  husband  L.  B.  Hotchkiss  their  guardian, 
until  they  should  attain  21,  and  gave  him  the  power  to  use, 
occupy  and  control,  as  such  guardian,  for  the  use  and  benefit 
of  such  children,  the  said  real  and  personal  estate  so  devised 
and  bequeathed  to  them.  The  defendant's  counsel  moved 
the  court  that  the  plaintiffs  be  required  to  elect  which  cause 
of  action  they  would  insist  upon ;  whether  the  claim  for  in- 
juries to  the  premises  by  the  defendant,  or  the  claim  for  the 
recovery  of  the  premises,  the  two  claims  being  inconsistent 
with  each  other.  The  court  denied  the  motion,  and  the  de- 
fendant excepted.  The  defendant  also  objected  that  the 
plaintifils  had  no  right  to  recover  in  this  action  any  damages 
for  injuries  claimed  to  be  done  to  the  premises  by  the  defend- 
ant, by  the  excavation  or  embankment,  or  any  damages  for 
the  removal  of  the  building,  for  the  reasons  before  stated, 
and  requested  the  court  to  decide  and  direct  the  jury  to  re- 
ject these  claims.  The  court  refused  so  to  decide  and  direct, 
&c.  The  defendant  then  objected,  and  insisted  that  the 
plaintiffs,  if  entitled  to  recover  rents  and  profits,  could  only 
recover  them  for  the  period  of  six  years,  and  could  not  re- 
cover any  prior  to  the  death  of  Mrs.  Hotchkiss,  and  requested 
the  court  to  so  decide  and  direct  the  jury ;  and  the  court 
refused  to  so  decide  and  direct.  The  defendant's  counsel  also 
insisted  that  the  order  of  substitution  was  void,  &c.  and 
moved  that  the  complaint  be  dismissed  on  that  ground,  and 
upon  the  ground  that  the  order  of  substitution  being  void, 
and  Lucretia  Hotchkiss  being  dead,  the  complaint  did  not 
contain  facts  sufficient  to  constitute  a  cause  of  action.  The 
court  denied  the  motion. 
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The  defendants'  counsel  then  moved  that  the  complaint  be 
dismissed  upon  the  following  grounds,  viz  : 

"  1.  The  order  of  27th  September,  1858,  for  the  substitution 
of  L.  B.  Hotchkiss  as  executor,  &c.  of  Lucretia  Hotchkiss, 
deceased,  and  Tbaddeus  0.  Hotchkiss  and  others,  infants,  by 
L.  B.  Hotchkiss,  their  guardian  ad  litem,  as  parties  plaintiffs, 
in  the  place  of  Lucretia  Hotchkiss,  deceased,  is  absolutely 
void,  having  been  applied  for  and  made  after  the  expiration 
of  one  year  from  the  death  of  Lucretia  Hotchkiss.  The  action 
could  only  have  been  continued  at  the  date  of  the  order  and 
of  the  application  for  same  by  supplemental  complaint.  If 
the  order  of  substitution  is  void,  the  children  and  devisees 
of  Lucretia  Hotchkiss  are  not  parties  to  the  action,  and  L. 
B.  Hotchkiss  cannot  recover  any  thing  under  the  original 
complaint,  neither  the  premises,  nor  rents  and  profits,  or 
damages. 

2.  The  original  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  either  in  favor  of  L.  B.  Hotch- 
kiss, in  his  own  right,  or  as  executor,  &c.,  or  guardian,  or  in 
favor  of  the  infant  children  of  Lucretia  Hotchkiss,  named  in 
said  order ;  nor  does  such  complaint,  upon  the  assumption 
that  such  order  of  substitution  is  a  valid  order,  contain  facts 
sufficient  to  constitute  a  cause  of  action  in  favor  of  either  of 
the  said  parties. 

3.  If  the  parties  named  in  such  order  are  to  be  deemed  as 
substituted  as  plaintiffs  as  aforesaid,  the  complaint  is  void  for 
a  misjoinder  of  parties,  and  of  causes  of  action,  viz.  in  uni- 
ting in  the  complaint  L.  B.  Hotchkiss,  as  executor,  &c.  as  a 
party  plaintiff  with  the  other  parties  as  plaintiffs  in  their  own 
right ;  and  in  uniting  a  claim  for  injuries  to  the  premises  in 
question  committed  by  the  defendant  while  in  possession,  and 
the  plaintiffs,  or  Lucretia  Hotchkiss,  not  having  regained 
possession  when  the  action  was  commenced,  with  a  claim  for 
the  recovery  of  the  said  premises  from  defendant,  the  de^ 
fendant  being  in  possession  when  the  action  was  instituted ; 
and  also  in  uniting  in  the  complaint  a  claim  in  the  favor  of 
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L.  B.  Hotchkiss  as  executor,  &c.  with  a  claim  of  his  to  real 
estate  in  his  own  right,  and  also  with  a  claim  of  his  children, 
to  real  estate.  The  defendant  having  had  no  opportunity  to 
demur  or  answer  the  complaint  since  the  order  of  substitution 
was  made,  the  objection  for  misjoinder  can  now  be  taken. 

4.  There  is  no  issue  of  fact  or  law  existing  between  the 
plaintiffs  and  the  defendant.  The  original  complaint  has 
been  abandoned/  and  no  answer  or  demurrer  has  been  inter- 
posed to  the  complaint  since  the  substitution  ;  the  defendant 
has  not  been  allowed  an  opportunity  to  put  in  either ;  no 
supplemental  or  amended  complaint  has  been  served  on  the 
defendant. 

5.  Neither  L.  B.  Hotchkiss  in  his  own  right,  or  his  children, 
have  shown  any  present  title  or  present  right  of  possession  to 
the  premises  in  question.  The  evidence  does  not  show  that 
L.  B.  Hotchkiss  has  any  title  as  tenant  by  curtesy,  but  shows 
the  contrary ;  and  if  he  had  shown  this,  ho  such  claim  or 
cause  of  action  is  stated  in  the  complaint. 

6.  Under  the  complaint,  L.  B.  Hotchkiss  cannot  recover 
the  premises  as  guardian  of  such  children,  no  such  title  is  set 
forth  in  the  complaint ;  and  the  complaint  cannot  be  amend- 
ed by  inserting  therein  such  cause  of  action  if  it  exists ;  it  be- 
ing an  entirely  different  cause  of  action  from  those  stated  in 
the  complaint. 

The  causes  of  action  set  forth  in  the  complaint  if  any,  are 
wholly  unproved. 

The  complaint  cannot  be  amended  by  inserting  a  new  cause 
of  action. 

7.  The  plaintiffs  should  have  been  compelled  to  elect  for 
which  cause  of  action  they  or  either  of  them  will  proceed, 
either  the  claim  for  injuries  to  the  premises  by  the  defend- 
ant, or  the  claim  for  the  recovery  of  these  premises ;  these 
two  claims  are  inconsistent  with  each  other,  and  the  plain- 
tiffs should  also  have  been  compelled  to  elect  whether  they 
or  either  of  them  will  proceed  for  any  claim  of  L.  B.  Hotch- 
kiss as  executor,  &c.,  or  for  the  recovery  of  the  real  estate. 
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The  plaintiffs  not  having  elected,  have  no  right  to  recover 
at  all. 

8.  Neither  the  plaintiffs  nor  either  of  them,  if  entitled  to 
recover,  can  recover  in  this  action  any  damages  except  for 
the  rents  and  profits  which  may  have  been  withheld  by  the 
defendant,  and  only  rents  and  profits  for  six  years  in  all,  and 
no  rents  and  profits,  or  damages  prior  to  the  death  of  Lucre- 
tia  Hotchkiss. 

9.  The  defendant  has  made  out  a  perfect  title  to  the  prem- 
ises under  the  proceedings  of  appraisement  put  in  evidence ; 
such  proceedings  are  in  all  respects  regular  and  valid,  and 
have  been  established  by  competent  evidence. 

10.  The  jurisdictional  facts  necessary  to  give  the  county 
judge  jurisdiction,  have  been  proven  by  competent  evidence. 

11.  The  plaintiffs  have  shown  no  title  to  the  premises  in 
question,  nor  have  any  of  them  shown  any  title  thereto." 

The  court  denied  the  motion  to  dismiss  the  complaint,  and 
the  defendant's  counsel  then  excepted. 

The  counsel  for  the  plaintiffs  presented  the  following 
points : 

"  1.  It  does  not  appear  that  the  directors  caused  such  ex- 
aminations and  surveys  to  be  made  as  might  be  necessary  to 
the  selection  by  them  of  the  most  advantageous  route  for 
their  road. 

2.  It  is  not  proved  that  a  petition  complying  with  the  re- 
quirements of  the  statute  was  presented  to  the  judge;  and 
that  was  the  first  step,  after  making  surveys  and  fiUng  certi- 
ficates of  location,  to  be  taken  by  the  defendant  for  the  pur- 
pose of  acquiring  titles  to  the  premises  ;  also  it  is  not  proved 
that  an  order  or  appointment  was  thereupon  made  in  respect 
to  the  drawing  of  the  jury  and  the  services  of  notices  as  pre- 
scribed by  the  statute. 

3.  It  is  not  proved  that  notice  of  the  drawing  of  the  jury 
appraisers  was  served  personally  on  Mrs.  Hotchkiss :  the  con- 
trary appears. 

4.  It  appears  that  Mrs.  Hotchkiss,  during  the  proceed- 
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ings  to  acquire  titles,  resided  in  Albany,  and  serrice  of  no- 
tice, by  leaving  it  at  her  former  residence  in  Phelps,  could 
not  avail. 

Services  by  posting  could  only  be  made  after  proof  on  oath, 
to  the  satisfaction  of  the  judge,  that  she  had  no. residence  in 
the  county  of  Ontario,  and  no  such  proof  was  given ;  at 
least  such  proof  was  required  to  render  services  by  posting 
sufficient. 

The  notice,  which  it  is  claimed  by  the  defendant  was  served, 
was  invalid  in  not  having  been  signed  by  the  directors  in  their 
names  or  by  their  authority,  and  in  not  having  been  author- 
ized by  them. 

5.  It  does  not  appear  that  due  proof  of  the  service  of  the 
notice  upon  Mrs.  Hotchkiss  of  the  drawing  of  the  jury  was 
made  before  the  drawing  thereof,  as  required  by  the  act. 

The  recital  in  the  order  of  the  judge  is  not  proof,  not  be- 
ing made  so  by  law ;  nor  is  the  certificate  of  the  appraisers, 
which  embraces  the  substance  of  the  order,  evidence  of  the 
service.  It  is  made  evidence  of  their  appointment  and  sub- 
sequent proceedings,  not  of  any  thing  previous  to  their  ap- 
pointment. 

6.  It  does  not  appear  that  due  proof  was  made  to  the  ap- 
praisers of  the  service  of  the  notice  of  their  first  meeting. 

The  affidavit  should  have  stated  where  the  service  was  made. 
Due  proof  could  not  be  made  by  affidavit. 

7.  It  does  not  appear  that  Thomas  Smith,  the  person 
appointed  to  appear  for  Mrs.  Hotchkiss  to  represent  her  in- 
terests before  the  appraiser,  appeared  before  the  jury  of  ap- 
praisers ;  but  the  contraiy  is  shown.  Also,  it  is  not  proved 
that  notice  of  the  meeting  of  the  jury  of  appraisers  was  served 
on  Mr.  Smith. 

8.  The  damages  of  Mrs.  Hotchkiss  were  not  separately 
specified,  and  paid  or  deposited  in  bank  to  her  credit. 

9.  It  was  irregular  and  improper  to  assess  any  proportion 
of  the  damages  to  Mr.  and  Mrs.  Cost,  or  deposit  the  damages 
to  their  credit  in  connection  with  Mrs.  Hotchkiss  and  her 
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brother.  Besides,  the  damages  of  Mr.  and  Mrs.  Cost  had 
been  released. 

10.  It  is  not  proved  that  the  appraisers  assessed  the  value 
of  the  land  proposed  to  be  taken.  The  value  should  have 
been  stated  in  the  certificate  of  the  appraisers.'' 

The  jury,  under  the  direction  of  the  court,  rendered  a  ver- 
dict in  favor  of  the  plaintifis  for  an  equal  undivided  half  of 
the  premises  described  in  the  complaint,  assessing  the  dam- 
ages of  the  plaintiffs  for  withholding  thereof  at  $900,  and  the 
defendant  excepted  to  the  decision.  The  court  thereupon 
granted  an  order  allowing  the  defendant  sixty  days  to  pre- 
pare and  serve  a  case  and  exceptions,  and  allowing  the  plain- 
tifis the  same  time  to  prepare  and  serve  amendments,  and 
that  the  same  be  heard  in  the  first  instance  at  the  general 
term,  and  that  all  proceedings  be  stayed  until  the  hearing 
and  decision  of  the  same  at  general  term. 

T.  B,  Stronffy  for  the  plaintiffs. 

A.  G.  PaigCy  for  the  defendant 

By  the  Courts  E.  Darwin  Smith,  J.  The  exceptions  which 
should,  properly,  be  first  considered,  in  the  examination  of 
this  case,  relate  to  the  parties  prosecuting  the  action,  and 
their  right  to  maintain  the  same.  The  objection  is  that  the 
order  of  the  27th  of  September,  1858,  substituting  the  present 
plaintiff  in  the  place  and  stead  of  Lucretia  Hotchkiss,  de- 
ceased, and  the  Order  of  the  date  of  September  12,  1860,  re- 
fusing to  set  aside  said  order,  were  improperly  admitted  in 
evidence.  These  exceptions  cannot  be  sustained.  These  or- 
ders were  not  the  proper  matters  of  evidence  or  exception. 
They  belonged  to  the  pleadings  in  the  cause,  and  should  have 
been  annexed  to  the  complaint,  and  became  virtually  a  part 
thereof;  and  it  was  no  more  exceptionable  to  read  them  on 
the  trial  than  it  would  have  been  to  read  the  complaint  in 
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the  action.  The  objection  that  the  first  order  was  not  ap- 
plied for  within  one  year  from  the  death  of  Lucretia  Hotch- 
kisSy  may  have  been  expressly  waived  when  the  said  order  was 
granted.  And  this  may  have  been  the  precise  ground  upon 
which  the  court  refused  to  set  it  aside  on  motion  made  for 
that  purpose.  If  that  were  not  so^  and  the  motion  to  set 
aside  the  first  order  for  any  reason  was  improperly  denied, 
the  party  had  a  complete  remedy  by  appeal.  Such  ques- 
tions of  practice  cannot  properly  be  raised  or  considered  on 
the  trial  of  the  issue,  at  the  circuit.  The  substitution  of  the 
present  plaintiff  in  the  place  of  Lucretia  Hotchkiss  does  not 
change  the  rights  of  the  parties,  and  the  action  must  obvi- 
ously be  continued,  to  enforce  the  same  rights  set  up  in  the 
original  complaint,  and  cannot  be  prosecuted  to  enforce  any 
new  rights  depending  upon  her  death,  except  as  such  death, 
by  descent  or  imder  her  will,  cast  such  rights  upon  the  pres- 
ent plaintiffs. 

The  action  is  ejectment,  to  recover  the  undivided  half  of 
3  A)  acres  of  land  taken  by  the  defendant,  in  1841,  and  since 
used  by  it  for  rail  road  purposes ;  and  unites,  as  is  allowed 
by  the  code,  a  count  for  use  and  profits  of  the  land.  The 
title  of  Lucretia  Hotchkiss  in  her  lifetime,  to  the  premises  in 
question,  and  the  right  of  recovery  for  the  same  by  the  pres- 
ent plaintiff,  is  unquestionable,  unless  such  title  was  divested 
by  the  proceedings  of  the  defendant  to  acquire  such  title,  un- 
der the  acts  of  1836  and  1838,  incorporating  the  defendant 
and  prescribing  the  manner  in  which  it  might  acquire  title 
for  the  use  of  such  corporation,  independently  of  the  ques- 
tions which  arise  upon  the  ante-nuptial  agreement  between 
said  Lucretia  and  the  plaintiff,  Leman  B.  Hotchkiss,  and 
other  questions  which  arise  upon  the  defense.  The  proceed- 
ings instituted  by  the  defendant  before  the  Hon.  Anson 
Jones,  county  judge  of  Ontario  county,  for  the  appointment 
of  a  jury  of  appraisers  to  assess  the  value  of  the  land  required 
for  the  construction  of  the  defendant's  rail  road  in  and  through 
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the  county  of  Ontario^  having  been  admitted  in  evidence  by 
the  circuit  judge,  present  no  question  of  exception  on  the 
part  of  the  defendant,  except  so  far  as  such  proceedings  are 
held  invalid.  Such  proceedings  as  presented  in  the  evidence, 
disregarding  all  other  objections  made  by  the  plaintiffs  thereto, 
do  present  one  ground  of  defect  in  the  defendant's  title  to 
said  premises,  which  I  think  entirely  unanswerable.  Lucre- 
tia  Hotchkiss  was,  at  the  time  of  instituting  such  proceedings, 
a  minor,  and  was  at  the  time  absent  from  her  proper  home 
and  domicil— her  mothei^s  house  in  Phelps— attending 
school  in  Albany.  Conceding  that  the  service  of  the  several 
notices  of  said  proceedings  was  properly  made  upon  her,  ac- 
cording to  the  provisions  of  the  defendant's  charter  as  amend- 
ed in  1858,  still,  as  she  was  an  infant,  it  was  indispensable 
that  some  proper  person  should  be  appointed  by  the  county 
judge  conducting  such  proceedings,  to  appear  for  her  before 
the  jury  of  appraisers,  to  represent  her,  and  attend  to  her 
interests  on  the  appraisement. 

The  appointment  of  Thomas  Smith  to  appear  before  said 
jury  and  attend  to  her  interests  on  such  appraisement,  was 
sufficient  in  form,  but  the  non-attendance  of  said  Smith  be- 
fore the  jury,  and  his  entire  neglect  in  any  way  to  appear  for 
or  represent  her  interests  before  the  jury,  renders  such  ap- 
pointment entirely  nugatory.  The  statute  was  not  complied 
with  simply  by  the  making  of  an  appointment  of  an  attorney 
for  her,  by  the  judge,  sufficient  in  form.  It  was  the  duty  of 
the  defendant  to  see  to  it  that  some  reliable  person  was  ap- 
pointed, living  in  the  vicinity,  who  should  in  fact  personally 
appear  before  the  jury  and  attend  to  and  protect  her  interests, 
upon  such  proceedings.  Until  such  appointment  and  appear- 
ance the  jury  had  no  jurisdiction  of  her  person,  to  entitle 
them  to  proceed  to  appraise  the  land,  or  the  damages  of  the 
said  Lucretia,  for  the  taking  of  such  land  by  the  defendant. 
The  statute  was  designed  to  secure  the  actual  attendance  of 
some  fit  person,  before  the  jury,  as  guardian  or  attorney,  to 
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attend  personally  to  the  interests  of  the  infant  upon  such  ap- 
praisement. And  without  such  appearance,  all  the  doings 
of  the  jury,  in  the  proceeding,  are  entirely  unauthorized  and 
void.  The  title  of  the  defendant  to  the  property,  therefore, 
£uls. 

The  deed  in  trust  of  Lucretia  Oaks  to  Willard  Wells  I  do 
not  think  divested  her  of  title  to  said  land.  The  defendant 
was  then  in  actual  possession  of  the  knd,  using  the  same  and 
claiming  title  thereto  adversely  to  all  the  world.  Whatever 
might  otherwise  have  been  the  effect  of  that  deed,  I  think  it 
did  not  divest  her  of  title,  against  the  defendant  The  ac- 
tion to  recover  the  land  could  not  have  been  brought  by  the 
said  Willard  Wells  in  his  own  name,  but  must  necessarily 
have  been  brought  in  the  name  of  the  said  Lucretia,  in  her 
lifetime.  The  defendant  entered  into  possession  of  the  lands 
in  question  in  the  spring  of  1841,  and  the  deed  of  Lucretia 
to  Willard  Wells  was  dated  April  29,  1844.  She  had  not 
been  in  possession  for  more  than  three  years  before  the  exe- 
cution of  said  deed,  and  it  was  clearly  void  as  against  the 
defendant.  The  plaintiff  was  therefore  clearly  entitled  to  re- 
cover the  land  described  in  the  complaint 

The  remaining  points  for  consideration  relate  to  the  ques- 
tions of  damages  for  the  occupation  and  deterioration  of  such 
premises,  and  of  injury  thereto,  and  of  the  use  and  profits 
thereof.  This  action  was  commenced  May  17, 1849,  and  Lu- 
cretia Hotchkiss  died  July  31,  1855,  leaving  five  children, 
who  are  the  plaintifib,  with  their  father,  who  is  the  executor 
under  the  will  of  their  mother,  and  guardian  of  his  children, 
who  are  all  infants.  On  the  decease  of  Mrs.  Hotchkiss,  un- 
der her  will  the  title  to  all  her  real  estate  vested  in  her  chil- 
dren. In  the  prosecution  of  this  action  they  were  entitled, 
at  the  trial,  to  recover  the  land,  and  the  use  thereof  as  inci- 
dent thereto  firom  the  time  of  her  decease.  All  claim  to  dam- 
ages done  to  the  estate,  and  for  the  use  and  profits  thereof  at 
the  time  of  her  decease,  went  to  her  executor,  and  belonged 
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to  the  persoDal  estate.  The  plaintifb  were  only  entitled  to 
recover  the  land  claimed,  with  damages  for  withholding  the 
same,  and  the  rents  and  profits  thereof  from  the  time  their 
title  to  such  rents  and  profits  accrued.  The  rents  and  profits 
before  the  death  of  Mrs.  Hotchkiss,  which  occurred  July  31, 
1855,  belonged  to  Mr.  Hotchkiss,  either  in  his  own  right,  un- 
der the  trust  deed,  or  as  executor,  under  the  will.  In  either 
view  they  could  not  be  recovered  in  this  suit.  The  court  di- 
rected a  verdict  for  the  plaintifis  for  the  recovery  of  the  prem- 
ises and  damages  to  the  land,  and  for  the  net  profits  thereof 
for  twenty  years,  according  to  the  chum  made  by  the  plain- 
tiffs. This,  I  think,  was  error.  The  damage  to  the  prem- 
ises by  reason  of  the  excavation  and  embankment  and  ditches 
dug  thereon,  and  the  removal  of  buildings  therefrom,  belonged 
to,  and  could  only  be  recovered  by,  the  executor.  (2  JS.  S. 
4ih  ed.  114.)  And  besides,  they  could  not  be  sued  for  and 
recovered  until  after  the  plaintiffs  had  recovered  possession 
of  the  land.  A  claim  for  such  injuries  cannot  be  united  with 
a  claim  to  recover  the  land.  (18  Barb,  496.)  A  disseisee 
of  land  cannot  maintain  trespass  qtiare  clausum /regit  for  an 
injury  done  thereto,  until  he  regains  possession.  (19  id.  560. 
12  John.  183.  1  id.  511.  4  Obwen,  529.  8  Wend.  58.  19 
id.  507.)  The  code  (§  67)  allows  a  plaintiff  to  unite  a  claim 
to  recover  real  property  with  a  claim  for  damages  for  with- 
holding the  same,  and  the  rents,  issues  and  profits  thereof. 
Under  this  section  the  plaintiffs  were  entitled  to  insert  with 
the  claim  for  the  land  the  count  for  damages  for  withholding 
the  same,  and  for  the  rents  and  profits.  But  this  provision 
gives  no  new  rights  of  action.  ^  (19  Barb.  560.)  The  plain- 
tiffs were  not  therefore  bound  to  elect,  as  between  these  causes 
of  action,  which  they  would  go  for.  They  could  properly  re- 
cover for  both  the  land  and  the  use  thereof  after  the  death 
of  Mrs.  Hotchkiss,  but  not  for  any  damages  which  belonged 
exclusively  to  the  executor,  or  which  were  only  recoverable 
after  a  re-entry.    As  the  damages  were  recovered  in  gross^ 
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and  embrace  some  amounts  not  recoverable  in  this  action,  in 
any  event,  even  if  it  were  prosecuted  by  Mr.  Hotchkiss  solely 
as  executor,  I  think  there  should  be  a  new  trial. 

New  trial  granted* 

[MoraoB  Gbvbbal  Tbbm,  March  S,  1862.     WeUes,  Jokn$<m  and  Smi^ 
Justices.] 


Seals  vs.  The  Home  iNStTRANOE  Company. 

Where  a  policy  of  insurance  declares  expressly,  in  the  body  thereof,  that  the 
same  is  made  and  accepted  in  reference  to  the  terms  and  conditions  there- 
unto annexed,  one  of  which  conditions  is  that  in  case  of  any  loss  on  or 
damage  to  the  property  insured,  it  shall  be  optional  with  the  insurers, 
to  rebuild  or  repair  the  buildings  within  a  reasonable  time,  on  giring 
notice  of  their  intention  to  do  so,  within  thirty  days  after  receiring  the 
preliminary  proofs  of  loss ;  and  within  the  specified  time  after  proof  of 
loss,  the  insurers  serve  upon  the  insured  written  notice  of  their  intention 
to  rebuild  the  building  destroyed,  no  action  will  lie,  upon  the  policy,  to  re- 
cover the  amount  of  the  loss,  until  the  neglect  of  the  insurers  to  comply 
with  their  offer  to  rebuild,  within  a  reasonable  time. 

The  insured  having  elected  to  pay  the  loss  by  restoring  the  building  burned, 
they  cannot  be  required  to  pay  in  any  other  way. 

No  action  will  lie,  upon  the  policy,  after  the  insured  has  reflised  to  allow  the 
insurer  to  enter  upon  the  premises,  to  rebuild,  and  has  himself  proceeded  to 
rebuild,  without  waiting  for  the  expiration  of  the  thirty  days  within  which 
the  insurers  were  entitled  to  make  the  election  to  rebuild. 

A  clause  in  a  condition,  giving  the  insurers  thirty  days  within  which  they  shall 
have  the  option  to  rebuild,  is  not  repugnant  to  another  part  of  such  condi- 
tion, in  which  it  is  stipulated  that  the  company  will  pay  the  loss  "  within 
sixty  days." 

ACTION  upon  a  policy  of  insurance  against  fire,  to  recover 
the  amount  of  a  loss  of  the  insured  property.  The  pol- 
icy expresses  Aat  it  is  on  the  "brick  Franklin  House  block " 
of  the  plaintiff,  "  occupied  for  stores  and  hotel  purposes,  and 
situate  on  the  comer  of  Main  and  Coach  streets,  in  the  village 
of  Canandaigua,  N.  Y.''  The  complaint  describes  the  sub- 
ject of  insurance  as  the  "  brick  Franklin  House  block,''  and 
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alleges  a  loss  by  fire  of  that  property.  The  answer  admits 
the  issuing  by  the  defendants  of  "  a  policy  of  insurance  for  four 
thousand  dollars  upon  the  brick  Franklin  House  block  situ- 
ate on  the  corner  of  Main  and  Coach  streets  in  the  viUage  of 
Canandaigua,  N.  Y,"  but  alleges  that  the  policy  is  in  the 
words  and  figures  stated  in  the  answer^  setting  forth  a  copy 
thereof.  The  plaintiff  offered  to  show  that  he  signed  the 
application  upon  the  assurance  of  Mr.  Salisbury^  the  agent 
at  Canandaigua  through  whom  the  policy  in  question  was 
obtained,  that  it  was  correct.  This  offer  was  objected  to  and 
the  proof  was  excluded.  It  is  provided  in  the  body  of  the 
policy,  that  if  the  ^^  assured  shall  hereafter  make  any  other  in- 
surances on  the  same  property,  and  shall  not,  with  all  reason- 
able diligence,  give  notice  thereof  to  this  corporation,  and 
have  the  same  indorsed  on  this  instrument  or  otherwise 
acknowledged  by  them  in  writing,  this  policy  shall  cease  and 
be  of  no  further  effect.''  There  was  also  a  like  clause  in  the 
conditions  annexed  to  the  policy.  The  policy  mentions  among 
other  additional  insurances  on  the  property,  $1000  in  the 
Ontario  and  Livingston  Mutual.  It  was  proved  at  the  trial 
that,  subsequent  to  the  issuing  of  the  policy  in  question,  the 
plaintiff  obtained  a  policy  of  insurance  upon  the  same  prop- 
erty from  the  Lamar  Insurance  Company  for  $1000,  in  place 
of  the  policy  of  the  Ontario  and  Livingston  Mutual,  which 
was  in  force  by  renewal  at  the  time  of  the  fire,  and  which 
had  not  been  entered  upon  the  policy  in  suit,  or  otherwise 
acknowledged  by  the  defendants  in  writing.  The  policy  fur- 
ther provides,  "that  this  policy  is  made  and  accepted  in  ref- 
erence to  the  terms  and  conditions  hereto  annexed,  which  are 
to  be  used  and  resorted  to,  in  order  to  explain  the  rights  and 
obligations  of  the  parties  hereto,  in  aU  cases  not  herein  other- 
wise specially  provided  for."  Among  the  conditions  annexed 
to  the  policy  is  one  as  follows :  "  10.  In  case  of  any  loss  on  or 
damage  to  the  property  insured,  it  shall  be  optional  with  the 
company  to  replace  the  articles  lost  or  damaged,  with  others  of 
the  same  kind  and  quality^  and  to  rebuild  or  repair  the  build- 
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ing  or  buildings  within  a  reasonable  time,  gi^i^g  notice  of 
their  intention  so  to  do,  within  thirty  days  after  having  re- 
ceived the  preliminary  proofs  of  loss  required  by  the  ninth 
article  of  these  conditions/' 

At  the  time  of  the  loss  of  the  brick  Franklin  House  block 
there  were  insurances  thereon  as  follows : 

In  the  Norwich  Insurance  Company,  Connecticut,  $5,000 

Albany  Mutual  Insurance  Company,  N.  Y.,    .    .  4,000 

Lamar  Insurance  Company,  N.  T., 1,000 

Home  Insurance  Company,  N.  T.,  (the  defendant,)  4,000 

#14,000 

In  each  of  the  policies  is  a  condition  in  respect  to  rebuild- 
ing, similar  to  the  one  above  recited  in  the  policy  of  the  de- 
fendant. Within  the  time  provided  in  the  condition  for  that 
purpose,  each  of  the  four  several  companies  gave  notice  to  the 
plaintiff  of  their  intention  to  rebuild  the  Franklin  House 
block,  and  made  preparations,  and  solicited  permission  to  do 
so,  but  the  plaintiff  refused  to  allow  them  or  either  of  them 
to  rebuild.  On  the  same  day  of  the  fire,  which  was  Satur- 
day, February  1 1,  1860,  the  plaintiff  made  arrangements  to 
build  on  the  site  of  the  block  a  building  of  a  different  de- 
scription, and  on  Monday  following  commenced  the  removal 
of  the  rubbish,  and  pressed  forward  the  work  of  preparing 
the  ground  and  putting  up  a  building,  so  that  early  in  March 
the  walls  of  the  first  story  were  about  completed.  Much 
evidence  was  given  at  the  trial  as  to  the  value  of  the  Frank* 
lin  House  block,  the  cost  of  rebuilding,  &c.,  and  numerous 
exceptions  to  decisions  on  questions  of  evidence  on  those  sub- 
jects were  taken,  all  of  which  is  immateral,  the  plaintiff 
having,  as  decided  by  the  court,  failed  to  establish  a  cause 
of  action. 

When  the  plaintiff  first  rested  the  case,  the  defendant  moved 
for  a  nonsuit  on  several  grounds,  which  motion  was  denied. 
The  motion  was  renewed  after  all  the  proofs  in  the  case  had 
been  given,  on  the  following  grounds : 
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"1st.  That  inasmucli  as  the  policy  expresses  that  it  is  on 
the  brick  Franklin  House  block,  and  the  dining  room  spoken 
of  by  the  witnesses  formed  part  of  the  block  in  question,  and 
was  built  of  wooden  material,  the  policy  was  not  binding 
on  the  property. 

2d.  That  the  statements  in  the  application  and  policy  that 
the  block  therein  mentioned  was  brick,  constituted  a  warranty 
that  the  block  was  brick ;  and  the  fact  that  the  dining  room 
formed  part  of  the  block  and  was  of  wood,  was  a  breach  of 
the  warranty,  and  the  plaintiff  cannot  recover. 

3d.  That  the  obtaining  a  policy  in  the  Lamar  Fire  Insur- 
ance Company,  without  giving  notice  thereof  to  the  defendant 
and  having  the  same  indorsed  on  the  policy  or  acknowledged 
by  it  in  writing,  avoided  the  policy  in  suit. 

4th.  That  the  acts  of  the  plaintiff  in  proceeding  to  erect 
another  building  immediately  after  the  fire,  and  pressing  it 
forward  towarda  completion  without  any  suspension,  in  view 
of  the  election  of  the  defendant  to  rebuild,  and  the  notice 
given  by  it  to  the  plaintiff  to  that  effect,  and  the  measures 
taken  by  it  for  rebuilding,  preclude  a  recovery  in  the  action. 

5th.  That  it  is  proved  the  defendant  and  the  other  in« 
surers  of  the  property,  according  to  their  contracts  of  insur* 
ance,  and  within  the  time  provided  for  by  their  contracts^ 
gave  notice  to  the  plaintiff,  in  writing,  of  their  intention  to 
rebuild,  and  the  plaintiff  refused  to  and  would  not  permit  the 
defendant  or  the  other  insurers  to  do  so.  The  refusal  of  the 
plaintiff  was  in  express  words,  and  also  by  himself,  within 
the  period  allowed  by  the  contract  for  the  defendant  to  give 
notice,  proceeding  to  erect  a  building,  and  pressing  it  forward 
towards  completion  without  any  suspension.'' 

The  court  granted  the  motion  and  ordered  judgment  of 
nonsuit,  to  which  direction  the  counsel  for  the  plaintiff  ex- 
cepted ;  and  on  motion  of  the  plaintiff  it  was  ordered  that 
the  case  be  heard  in  the  first  instance  at  the  general  term, 
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before  the  entry  of  judgment^  and  that  all  proceedings  be 
stayed  until  the  hearing  and  decision  at  said  term. 
The  plaintiff  appealed. 

Smith  &  Lapham^  for  the  appellant 

T,  B.  Strong  J  for  the  defendant. 

By  the  Court,  E.  Darwin  Smith,  J.  The  motion  for  a 
nonsuit  in  this  action  was  based  upon  several  grounds  then 
specified.  It  is  sufficient  if  it  was  properly  granted  upon  any 
or  either  of  such  grounds.  The  chief  point  discussed  here, 
and  upon  which  the  case  doubtless  turned  at  the  circuit,  was 
whether  the  plaintiff  was  entitled  to  maintain  the  action  for 
the  loss  sustained  by  the  fire,  the  defendant  having  claimed  the 
right  to  rebuild  under  the  policy,  and  having  elected  so  to  do. 
I  think  I  should  find  no  difficulty  in  sustaining  the  right  of 
the  plaintiff  to  recover  upon  all  the  other  points  made  by  the 
defendant  on  the  trial.  But  as  I  do  not  see  any  way  to  avoid 
the  objection  that  the  defendant  had  the  election  to  rebuild, 
I  think  it  unnecessary  to  discuss  any  other  question.  The 
policy  upon  which  the  action  is  brought  declares,  expressly, 
in  the  body  thereof,  that  the  same  is  made  and  accepted  in 
reference  to  the  terms  and  conditions  thereunto  annexed,  which 
are  to  be  used  and  resorted  to  in  order  to  explain  the  rights 
and  obligations  of  the  parties  thereto  in  all  cases  not  therein 
otherwise  expressly  provided  for.  Among  other  of  the  con- 
ditions annexed  to  said  policy,  in  the  10th  condition  it  is  de- 
clared that,  in  case  of  any  loss  on  or  damage  to  the  property 
insured,  it  shall  be  optional  with  the  company  to  replace  the 
article  lost  or  damaged  with  others  of  the  same  kind  and 
quality,  and  to  rebuild  or  repair  the  building  or  buildings 
within  a  reasonable  time,  giving  notice  of  their  intention  so 
to  do,  within  thirty  days  after  having  received  the  preliminary 
proofs  of  loss  required  by  the  ninth  article  of  the  said  conditions. 
Payment  of  losses  shall  be  made  in  sixty  days  after  the  loss 
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shall  have  been  ascertained  and  proved.  The  fire  occurred 
on  the  11th  of  February,  1860.  The  proof  of  loss  was  served 
on  the  17th  of  February  on  the  defendant.  On  the  8th  day 
of  March  thereafter  the  defendant  served  written  notice  upon 
the  plaintiff,  signed  by  its  vice  president,  stating  that  the 
Home  Insurance  Company  would  avail  itself  of  the  condition 
of  its  policy  which  reserves  the  right  to  rebuild  the  Franklin 
House  block,  (the  buildings  in  question,)  insured  to  him  un- 
der policy  117  of  Canandaigua  agency,  that  being  the  policy 
on  which  this  suit  is  brought.  I  cannot  see  why  this  is  not 
a  sufficient  and  complete  notice  of  the  election  of  the  defend- 
ant to  restore  the  building  destroyed  by  the  fire,  under  the 
10th  condition  annexed  to  the  policy.  It  was  given  vrithin 
the  thirty  days  after  service  of  the  proof  of  loss.  Condition 
10,  annexed  to  the  policy,  provided  that  it  should  be  optional 
with  the  defendant  to  "  rebuild  or  repair,"  &c.  within  a  rea^ 
sonable  time,  giving  notice  of  its  intention  to  do  so  within 
thirty  days  after  receiving  proof  of  the  loss.  This  notice  was 
explicit,  and  determined  the  option  of  the  defendant.  It  was 
bound  afterwards  within  a  reasonable  time  to  rebuild.  This  it 
assumed  to  do,  and  no  action  would  lie  to  recover  the  amount 
of  the  loss  sustained  by  the  plaintiff  from  such  fire,  until  the 
neglect  of  the  defendant  to  comply  with  its  offer  and  elec- 
tion to  rebuild  within  such  reasonable  time.  There  is  no 
basis  made  in  their  complaint,  or  in  the  evidence,  for  a  re- 
covery on  this  ground.  On  the  contrary,  it  appears  that  the 
plaintiff  refused  to  allow  the  defendant,  with  the  other  insur- 
ance companies  interested  in  the  subject,  to  enter  upon  the 
premises  to  rebuild ;  and  it  appears,  besides,  that  the  plain- 
tiff had  himself  proceeded  to  rebuild,  without  waiting  for 
the  expiration  of  the  thirty  days  within  which  the  defendant 
was  entitled  to  make  such  election. 

The  objection  that  the  clause  of  condition  10,  giving  the 
defendant  thirty  days  vrithin  which  it  should  have  the  op- 
tion to  rebuild,  is  repugnant  to  the  other  part  of  said  con- 
dition, in  which  it  is  stipulated  that  the  company  will  pay 
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the  loss  ^'  within  sixty  days/'  &c.  and  the  same  is  therefore 
void,  is  not  well  taken.  The  thirty  days  within  which  the 
defendant  may  elect  to  rebuild  is  included  within  the  sixty 
days,  and  is  simply  an  election  to  pay  the  loss  in  a  particular 
way,  i.  e.  in  rebuilding,  and  is  thus  a  provision  for  payment 
by  rebuilding  the  premises,  provided  the  defendant  elects  so 
to  do  within  thirty  days.  If  the  company  does  not  elect  to 
repair  or  rebuild  within  thirty  days,  it  loses  the  right  to  do 
so,  and  must  pay  absolutely  in  cash,  and  the  insurance  money 
is  then  due  in  sixty  days  from  the  time  the  loss  is  proved  or 
ascertained. 

The  objection  that  there  is  no  proof  that  Mr.  Willmarth 
was  authorized  to  give  the  notice  in  question,  I  think  not 
well  taken.  He  assumed  to  act  as  vice  president  of  the  de- 
fendant's company ;  and  it  was  proved  by  Mr.  Salisbury  that 
he  was  such  officer,  and  he  was  acting  for  and  in  behalf  of 
the  corporation,  and  his  acts  were  not  disavowed,  but  affirmed 
by  subsequent  acts  of  the  corporation  and  in  the  defense  of 
this  suit. 

The  objection  that  the  defendant  could  not  alone,  within 
the  limit  of  the  amount  of  the  plaintiff's  policy,  rebuild  the 
buildings  destroyed,  is  not  tenable.  The  company  assumed 
to  do  so,  and  was  bound  to  see  such  building  repaired  or 
restored,  to  absolve  it  from  its  liability  to  pay  the  $4000  on 
its  policy.  It  was  its  business  to  secure  the  co-operation,  if 
need  be,  of  the  other  insurance  companies  interested  in  the 
question,  in  the  work  of  the  reconstruction  of  the  building  in 
question.  But  it  appears  that  all  such  companies  met  at 
Canandaigua,  by  representatives,  and  there  determined  to 
join  in  rebuilding,  and  so  apprised  the  plaintiff,  and  served 
upon  him  a  proposition  by  builders  to  rebuild  the  house  con- 
sumed by  the  fire ;  and  it  was  then  represented  to  him  that 
all  of  said  insurance  companies  had  contracted  with  the  par- 
ties Kelsey  &  Wells,  builders  in  Canandaigua  of  conceded 
responsibility,  to  rebuild  the  block  destroyed  by  the  fire. 
This  was  stated  to  him  at  the  time,  and  in  the  presence  and 
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in  behalf  of  representatives  from  all  the  insurance  companies 
liable  for  losses  sustained  b j  such  fire ;  and  subsequently,  on 
the  27th  of  March  thereafter,  a  written  notice  to  the  same 
eflfect  was  served  on  the  plaintiff  by  Mr.  Salisbury  as  attorney 
for  all  of  such  insurance  companies.  I  cannot  see,  therefore, 
why  the  election  by  the  defendant  to  rebuild,  &c.  was  not 
absolutely  made,  in  proper  time ;  and  if  this  be  so,  the  plain- 
tiff cert-ainly  cannot  maintain  this  action.  The  defendant 
having  elected  to  pay  his  loss  by  restoring  the  building  burn- 
ed, they  cannot  be  required  to  pay  in  any  other  way.  This 
is  the  contract  between  the  parties. 

The  case  presents  several  exceptions  in  respect  to  the  ad- 
mission or  rejection  of  evidence,  but  I  do  not  see  that  any 
evidence  was  rejected  that  would  have  changed  the  plaintiff's 
case,  or  any  admitted  improperly,  to  his  injury.  The  essen- 
tial facts  upon  which  the  case  turned  at  the  circuit  were  clear 
and  undisputed.  The  judge  was  not  asked  to  submit  any 
particular  question  to  the  jury,  and  I  do  not  see  how  a  new 
trial,  if  granted  for  the  reception  or  rejection  of  evidence  upon 
any  ground  specified  in  any  of  the  exceptions  could  benefit 
the  plaintiff.  The  fact  is  clear  and  palpable,  upon  the  evi- 
dence, that  the  plaintiff,  immediately  after  the  fire,  com- 
menced the  work  of  rebuilding,  without  waiting  for  the  lapse 
of  the  thirty  days  within  which  the  defendant  had  the  op- 
tion to  rebuild ;  that  it  made  the  election  to  rebuild  within 
the  thirty  days,  and  was  prevented  by  the  plaintiff  from 
doing  so.  I  cannot  see,  upon  these  facts,  how  the  plaintiff 
could  have  had  a  verdict  at  the  circuit  that  could  have  been 
sustained.  The  contract  of  insurance  is  one  of  strict  law. 
Each  party  stands  upon  his  strict  legal  rights  as  declared  in 
the  contract.  The  conditions  annexed  to  the  policy  of  insur- 
ance were  part  of  the  contract,  and  bound  both  parties  alike. 
I  think  the  nonsuit  was  properly  granted.  The  nonsuit 
would  not  have  been  proper  if  there  was  evidence  which 
ought  to  have  been  submitted  to  the  jury.  A  judgment  of 
nonsuit  assumes  that  there  is  no  such  evidence,  or  not  suffi- 
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cient  to  warrant  a  verdict  upon  any  material  issue  in  favor 
of  the  plaintiff.  In  granting  a  nonsuit  the  circuit  judge 
necessarily,  as  a  general  rule,  adjudges  and  decides  that  there 
is  no  such  evidence;  and  when  a  nonsuit  is  granted,  the 
plaintiff,  if  he  has  duly  excepted  to  such  decisions,  is  en- 
titled to  urge,  upon  the  motion  for  a  new  trial,  that  the 
cause  should  have  been  submitted  to  the  jury  upon  the  whole 
case,  unless  the  attention  of  the  judge  was  called  to  some 
particular  question  of  law,  and  the  decision  was  expressly 
put  upon  some  special  ground,  with  the  tacit  consent  of  the 
counsel  for  the  parties  that  such  point  was  the  controlling 
one  in  the  case.  In  such  event  both  parties  would  be  deemed 
to  have  rested  their  case  upon  such  questions,  and  it  would 
be  unfair  to  allow  them  to  take  other  ground  on  the  motion 
for  a  new  trial.  But  that  is  not  this  case.  The  general  ex- 
ception taken  here  is  sufficient  to  raise  the  question  that  the 
case,  upon  the  whole  evidence,  should  have  been  submitted 
to  the  jury.     I  think  that  a  new  trial  must  be  denied. 

[MovROB  GsiTBBAL  Tbbx,  Marcb  8,  1862.     WeUeSj  JbhnMim  and  Smiih, 
Justices.] 


McClelland  vs.  Bemsen,  Sheriff,  &c. 

There  is  an  obvious  distinction,  in  principle,  between  an  assignment  hj  a 
debtor  of  his  property  to  trustees,  upon  trust  for  the  payment  of  particn- 
lar  and  specific  debts,  reserving  the  surplus  to  the  debtor,  and  an  assign- 
ment by  a  debtor  of  his  property  and  effects  to  his  creditor,  upon  the  trust 
to  sell  and  pay  his  own  debt,  reserving  the  surplus  to  the  assignor. 

The  latter  is  in  effect  a  mortgage,  and  when  the  debt  which  it  is  designed  to 
secure  is  paid,  the  property  reverts  to  the  original  owner. 

When  property  is  assigned  and  transfen-ed  to  a  creditor,  to  secure  the  pay- 
ment of  a  debt,  the  surplus,  without  any  special  reservation  in  the  deed, 
would  revert  to  the  assignor,  the  moment  the  debt  was  paid  and  the  pur- 
pose of  the  conveyance  accomplished.  A  special  reservation  can  do  no 
more,  and  is  not  evidence  of  a  fraudulent  intent. 

Assignments  of  property  upon  trust  to  pay  debts,  giving  preferences,  have 
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never  been  favored  by  the  courts,  and  will  only  be  upheld  when  they  fhlflll 
the  conditions  which  the  law  finds  it  necessary  to  prescribe  for  the  preven- 
tion of  fhiud. 

Among  these  are,  tliat  the  debtor  shall  devote  all  his  property  to  the  satis- 
faction of  his  debts,  without  condition  or  qualification ;  and  that  he  shall 
reserve  nothing  ft'om  the  assigned  property,  to  himself,  until  all  his  cred- 
itors are  paid. 

He  may  prescribe  the  order  in  which  payments  shall  be  made,  giving  prefer- 
ences to  favored  creditors ;  but  if  he  reserves  any  part  of  the  estate  to  his 
own  use,  or  for  the  benefit  of  himself,  in  any  way,  until  the  debts  of  all  his 
creditors  are  satisfied,  the  assignment  will  be  adjudged  fraudulent  jmt  $e, 
and  absolutely  void. 

Whether  one  partner  can,  without  the  assent  of  the  other,  make  a  general 
assignment  of  the  copartnership  efiects  to  a  trustee,  for  the  payment  of 
debts,  giving  preferences  1     Qwere. 

The  authority  of  one  copartner  to  sell  the  copartnership  property  to  a  partic- 
ular creditor  or  creditors  in  payment  of  their  debts  has  been  Judicially  de- 
termined, and  is  now  the  settled  law. 

The  power  of  a  partner  to  dispose  of  the  property  of  the  firm  extends  to 
assignments  of  it  as  security  for  antecedent  debts,  as  well  as  for  all  debts 
to  be  thereafter  contracted  on  account  of  the  firm. 

And  where  a  partner  has  assigned  partnership  property  to  a  creditor  of  the 
firm,  by  an  instrument  in  the  nature  of  a  mortgage,  to  secure  an  antece- 
dent debt,  the  assignee  will  hold  the  property,  as  against  a  sheriff  who 
levies  on  the  same  by  virtue  of  an  execution  issued  upon  a  Judgment  sub- 
sequently confessed  by  the  other  partner  in  the  name  of  the  firm. 

THIS  action  was  brought  against  the  defendant,  as  sheriff 
of  the  county  of  Kings,  to  recover  the  value  of  certain 
goods,  which  had  been  seized  by  him  upon  execution.  On 
the  trial  a  motion  was  made  for  a  nonsuit,  which  was  denied ; 
and  the  jury,  under  the  direction  of  the  court,  rendered  a  ver- 
dict for  the  plaintiff,  assessing  the  damages  at  $39455.  Cer- 
tain exceptions  were  taken,  on  the  trial,  which  were  ordered 
to  be  heard  in  the  first  instance  at  a  general  term  of  the 
court. 


James  Troy,  for  the  plaintiff. 
N.  F.  Waring,  for  the  defendant. 
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By  the  Courty  Brown,  J.  William  McClelland  and  one 
Elizabeth  Hasluck,  the  wife  of Hasluck,  were  copart- 
ners in  the  business  of  selling  wines  and  liquors  of  various 
descriptions  at  the  corner  of  Myrtle  avenue  and  Pearl  street, 
in  the  city  of  Brooklyn,  under  the  name  and  firm  of  WiU- 
iam  McClelland  &  Co.  The  plaintiff,  John  McClelland,  was 
a  creditor  of  the  fiiiii,  his  debt  being  $357,  for  goods  sold 
and  delivered.  Ou  the  2d  of  June,  1860,  an  instrument  in 
writing  was  executed  and  delivered  to  the  plaintiff,  bearing 
date  on  that  day,  and  purporting  to  be  made  between  Will- 
iam McClelland  and  Elizabeth  Hasluck,  copartners  under  the 
name  and  firm  of  William  McClelland  &  Co.  of  the  first 
part,  and  John  McClelland  of  the  second  part.  It  recited 
the  existence  of  the  debt  for  $357  to  John  McClelland,  their 
inability  to  pay  it,  and  their  willingness  to  assign  the  copart- 
nership property  for  the  benefit  of  the  creditor.  It  then  pro- 
ceeds to  assign  over  the  goods,  merchandise,  accounts,  choses 
in  action  and  effects  of  the  firm,  to  the  plaintiff.  Upon  the 
trust  to  sell  and  convert  into  money,  either  at  public  or  pri- 
vate sale,  and  to  collect  the  debts  and  choses  in  action,  pay 
all  reasonable  expenses  and  costs  of  executing  the  assign- 
ment, and  with  the  residue  pay  the  debt  due  to  the  plaintiff, 
of  $357,  with  the  interest,  and  then  to  pay  whatever  may 
remain  of  such  moneys,  if  any,  to  the  parties  of  the  first 
part  to  the  said  instrument.  This  paper  was  executed  under 
seal  by  William  McCleUand,  in  the  name  of  William  Mc- 
Clelland &  Co.,  but  there  was  no  evidence  that  Elizabeth 
Hasluck,  the  other  partner,  assented  to  it,  or  was  made 
aware  of  its  execution  at  the  time.  The  plaintiff  took  the 
actual  possession  of  the  assigned  property  within  a  few  days 
of  the  dat6  of  the  instruoient,  and  had  such  possession  at 
the  time  the  defendant  or  his  ofiicer  made  the  levy  hereinaf- 
ter referred  to.  On  the  20th  of  June,  1860,  Elizabeth  Has- 
luck confessed  a  judgment  in  this  court  to  one  William  F. 
Howe,  for  the  sum  of  $605,  which  was  duly  docketed  on 
the  same  day,  and  two  days  thereafter,  an  execution  upon 
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the  same  was  put  into  the  hands  of  the  defendant,  George 
Bemsen,  sheriff  of  Kings  county,  who  seized  and  sold  the 
goods  in  question,  realizing-  therefrom,  after  deducting  his 
fees,  $289.90.  The  plaintiff  thereupon  brought  this  action 
to  recover  the  value  of  the  goods,  which  was  tried  before  Mr. 
Justice  LoTT,  at  the  Kings  circuit,  and  where  the  foregoing 
facts  appeared  from  the  evidence.  A  motion  was  made  upon 
the  trial  for  a  nonsuit,  which  was  denied.  The  judge  then 
directed  the  jury  to  find  a  verdict  for  the  plaintiff.  To  which 
direction  the  counsel  for  the  defendant  excepted.  The  jury 
found  a  verdict  accordingly  for  the  sum  of  $304.55,  the 
amount  of  the  indebtedness  of  William  McClelland  &  Co.*  to 
the  plaintiff,  with  the  interest.  The  exception  was  ordered 
to  be  heard  in  the  first  instance  at  the  general  term. 

The  existence  of  the  debt  from  the  firm  of  William  Mc- 
Clelland &  Co.  to  the  plaintiff  was  not  disputed  upon  the 
trial.  So  that  the  relation  of  debtor  and  creditor  between 
the  parties  to  the  deed  of  assignment  was  fully  established. 
The  cases  distinguish — and  there  is  an  obvious  distinction  in 
principle — between  an  assignment  by  a  debtor  of  his  prop- 
erty to  trustees,  upon  tnist  for  the  payment  of  particular 
and  specific  debts,  reserving  the  surplus  to  the  debtor,  and 
an  assignment  by  a  debtor  of  his  property  and  effects  to  his 
creditor,  upon  the  trust  to  sell  and  pay  his  own  debt,  reserv- 
ing the  surplus  to  the  debtor  or  assignor.  The  latter  is  in 
effect  a  mortgage,  and  when  the  debt  which  it  is  designed  to 
secure  is  paid,  the  property  reverts  to  the  original  owner. 
The  surplus  is  always  within  the  reach  of  the  other  creditors, 
and  can,  by  a  creditor's  bill  or  proceedings  supplementary  to 
the  execution,  be  attached  and  appropriated  to  the  payment 
and  satisfaction  of  their  debts.  Such  a  disposition  of  a  debtor's 
estate  is  therefore  free  from  the  weightiest  objections  against 
assignments  upon  trust  to  third  persons  for  the  payment  of 
debts.  There  is  no  trustee  interposed  between  the  creditors 
and  the  property  of  their  debtor.  The  assignee  does  not 
acquire  the  entire  legal  interest  in  the  property  conveyed 
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subject  to  the  trust,  but  a  specific  lien  upon  it ;  and  the 
property  is  still  subject  to  the  process  of  the  courts,  and  may, 
subject  to  the  mortgage  creditor,  be  devoted  to  the  satisfac- 
tion of  the  other  creditors'  debts.  When  property  is  assigned 
and  transferred  to  a  creditor  to  secure  the  payment  of  a  debt, 
the  surplus,  without  any  special  reservation  in  the  deed, 
would  revert  to  the  assignor  the  moment  the  debt  was  paid 
and  the  purpose  of  the  conveyance  accomplished.  A  special 
reservation  can  do  no  more,  and  is  not  evidence  of  a  fraudu- 
lent intent.  The  law  regards  mortgages  and  grants  and  con- 
veyances in  the  nature  of  mortgages  to  secure  antecedent 
debts,  with  no  disfavor,  and  under  proper  limitations  as  to 
possession  and  notoriety,  they  are  constantly  upheld.  As- 
signments of  property  upon  trust  to  pay  debts,  giving  pref- 
erences, have  never  been  favored  by  the  courts,  and  will  only 
be  upheld  when  they  fulfill  the  conditions  which  the  law 
finds  it  necessary  to  prescribe  for  the  prevention  of  firaud. 
Among  these  are,  that  the  debtor  shall  devote  all  his  prop- 
erty to  the  satisfaction  of  his  debts,  without  condition  or 
qualification,  and  that  he  shall  reserve  nothing  from  the 
assigned  property  to  himself  until  all  his  creditors  are  paid. 
He  may  prescribe  the  order  in  which  payments  shall  be  made, 
giving  preferences  to  favored  creditors ;  but  if  he  reserves 
any  part  of  the  estate  to  his  own  use,  or  for  the  benefit  of 
himself  in  any  way,  until  the  debts  of  all  his  creditors  are 
satisfied,  the  assignment  will  be  adjudged  fraudulent  per  «c, 
and  absolutely  void.  For  authority  as  to  one  class  of  these 
cases,  see  Goodrich  v.  Dotons,  (6  Hill,  438;)  Barney  v. 
Griffin,  (2  Comst,  365.)  And  for  authority  as  to  the  other 
class,  see  Leitch  v.  Hollisterj  (4  Comst,  211.)  In  the  lat- 
ter case  the  court,  in  speaking  of  assignments  made  to  cred- 
itors themselves  for  the  purpose  of  securing  their  own  debts, 
say :  "  The  conveyance,  whatever  may  be  its  form,  is  in  ef- 
fect a  mortgage  of  the  property  transferred.  A  trust  as  to 
the  surplus,  results  from  the  nature  of  the  security,  and  is 
not  the  object,  or  one  of  the  objects,  of  the  assignment 
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Whether  expressed  in  the  instrument  or  left  to  implication 
is  immaterial."  In  view  of  these  authorities,  there  is  noth- 
ing vicious  or  illegal  in  the  form  of  the  instrument  under 
which  the  plaintiff  claims  to  recover  the  value  of  the  property. 
The  remaining  question  in  the  case  arises  upon  the  power 
of  one  partner  to  assign  over  and  transfer  to  a  creditor  the 
partnership  effects  in  payment  of,  or  as  security  for,  the  pay- 
ment of  his  debt.  Elizabeth  Hasluck  did  not  unite  in,  or 
assent  to,  the  executing  of  the  deed  of  assignment,  but  it 
was  the  act  of  William  McClelland,  solely.  It  cannot  es- 
cape notice,  in  this  connection,  that  while  the  plaintiff  claims 
the  property  under  an  instrument  made  in  the  name  of  the 
firm,  by  one  copartner,  the  defendant  claims  to  hold  it  under 
an  execution  issued  upon  a  judgment  confessed  by  the  other 
copartner.  Still  the  legal  problem  remains  to  be  solved  by 
the  aid  of  principle  or  authority.  The  right  of  one  partner 
to  make  a  general  assignment  of  the  copartnership  effects  to 
a  trustee,  for  the  payment  of  debts,  giving  preferences,  has 
been  denied  by  very  competent  and  respectable  authority, 
and  probably  does  not  exist.  It  may  still  be  regarded  as  an 
*  open  question,  not  having  yet  passed  the  ordeal  of  the  court 
of  last  resort  in  this  state.  But  the  authority  of  one  co- 
partner to  sell  the  copartnership  property  to  a  particular 
creditor  or  creditors  in  payment  of  their  debts,  has  been  ju- 
dicially determined,  and  is  now  the  settled  law.  The  power 
of  a  partner  to  dispose  of  the  property  of  the  firm  extends 
to  assignments  of  it  as  security  for  antecedent  debts,  as  well 
as  for  debts  thereafter  to  be  contracted  on  account  of  the 
firm.  Lord  Mansfield,  in  a  celebrated  case,  {Fox  v.  Han- 
bury,  Cowp.  445,)  decided  that  even  after  an  act  of  bank- 
ruptcy committed  by  one  partner,  an  assignment  bona  fide 
of  partnership  effects  by  the  solvent  partner  to  a  creditor  of 
the  firm,  in  payment  of  his  debt,  was  binding  on  the  firm. 
{Colly er  on  Partnership,  395.)  Mabbett  v.  White  (2  Kern. 
442)  decides  that  one  copartner  has  authority  to  sell  and 
transfer  all  the  copartnership  effects  directly  to  a  creditor  of 
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the  firm  in  payment  of  a  debt,  without  the  knowledge  or 
consent  of  his  copartner,  although  the  latter  is  at  the  place 
of  business  and  might  be  consulted.  Nor  is  the  validity  of 
the  sale  affected  by  the  insolvency  of  the  firm  at  the  time 
and  the  preference  which  the  purchasing  creditor  will  thus  ac- 
quire over  the  others.  If  I  am  right  in  thinking  the  instru- 
ment of  assignment  made  by  William  McClelland  in  the 
name  of  the  firm,  to  the  plaintiff,  a  mortgage,  or  an  instru- 
ment in  the  nature  of  a  mortgage,  then  it  is  within  the 
principle  of  the  decisions  referred  to,  and  is  effectual  to  pass 
the  title  to  the  goods,  for  all  the  purposes  of  this  action,  to 
the  plaintiff. 

Judgment  should  be  entered  upon  the  verdict  for  the 
plaintiff. 

[Ddtchbss  Qenebal  Term,  May  12, 1862.    Bmotif  Brovm^  Scrugham  and 
Lottf  Justices.] 
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Sakds,  Eeceiver,  &c.,  vs,  St.  John,  impleaded  with  Birdsall. 

Under  the  code  of  procedure,  the  objection  that  the  action,  whether  it  be 
equitable  or  legal,  was  not  commenced  within  the  time  limited  by  statute, 
can  only  be  taken  by  answer.  The  defendant  cannot  demur,  on  that  «rround, 
even  where  it  appears  on  the  face  of  the  complaint,  that  the  cause  of  action 
is  barred  by  the  statute  of  limitations. 

Hence  it  is  unnecessary  for  the  plaintiff  to  allege,  in  his  complaint,  any  facts 
or  circumstances  to  anticipate  or  avoid  the  defense  of  the  statute  of  lim- 
itations. 

It  is  only  every  maieridl  allegation  of  the  complaint,  not  controverted  by  the 
answer,  that  is  to  be  taken  as  true.  Accordingly,  where,  in  an  action  by 
the  receiver  of  a  mutual  insurance  company,  on  a  stock  note,  it  was  alleged, 
in  the  complaint,  that  the  company  and  the  receiver  were  restrained  by  in- 
junction, for  about  five  years,  from  bringing  any  action  on  the  noie  in  suit, 
it  was  held  that  the  allegation,  being  immaterial,  could  not  be  taken  as  trne 
by  reason  of  the  omission  of  the  defendant  to  deny  it ;  and  that  it  was 
therefore  unnecessary  for  the  defendant  to  accompany  the  defense  of  the 
statute  of  limitations  with  a  denial  of  the  allegation. 

Where  a  promissory  note,  on  its  face,  is  payable  at  such  time  or  times  as  the 
directors  of  a  mutual  insurance  company  may,  agreeably  to  their  charts 
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and  by-laws,  require,  the  presumption  is  that  it  was  given  and  taken  as  and 
for  a  premium  or  deposit  note ;  and  no  recovery  can  be  had  on  such  a  notCi 
unless  it  has  been  duly  assessed. 

But  the  plaintiff  may  allege  and  prove  that  the  note,  notwithstanding  its  form, 
was  given  and  taken  as  and  for  a  capital  stock  note,  and  used  as  such  in 
organizing  the  insurance  company,  and  recover  the  whole  amount  thereof^ 
without  showing  that  it  has  been  assessed ;  such  notes  being  payable  ab- 
solutely, at  maturity. 

Actions  on  capital  stock  notes  must  be  brought  within  six  years  next  after  the 
causes  of  action  accrue  thereon. 

An  action  may  be  commenced  on  such  a  note,  without  any  actual  request,  or 
demand  of  payment,  at  the  expiration  of  twelve  mopths,  or  twelve  months 
and  three  days,  from  its  date ;  and  the  statute  of  limitations  will  then  com- 
mence running,  on  the  same. 

THIS  case  came  before  the  court  on  an  appeal  from  an  or- 
der made  at  the  Delaware  special  term,  held  by  Justice 
Balcom,  in  May,  1861,  overruling  the  plaintiff's  demurrer 
to  the  fourth  defense  set  up  in  the  defendant's  answer.  The 
action  was  brought  by  the  plaintiff,  as  receiver  of  the  -3Etna 
Insurance  Company  of  Utica.  There  were  two  counts  or 
claims  in  the  complaint.  But  each  was  based  upon  a  prom- 
issory note,  in  the  following  words  and  figures,  viz  : 

"  $420.  For  value  received  in  policy  No.  239,  dated  the 
28th  of  March,  1851,  issued  by  the  -3Etna  Insurance  Compa- 
ny of  Utica,  we  promise  to  pay  the  .said  company,  or  their 
treasurer  for  the  time  being,  the  sum  of  four  hundred  and 
twenty  dollars,  in  such  portions,  and  at  such  time  or  times, 
as  the  directors  of  said  company  may,  agreeably  to  their  char- 
ter and  by-laws,  require." 

(Signed)  St.  John  &  Birdsall." 

The  complaint  showed  that  the  insurance  company  became 
insolvent,  and  that  the  plaintiff  had  been  appointed  receiver 
of  its  property  and  effects. 

The  allegations  in  one  count  or  claim  in  the  complaint 
showed  the  note  was  a  capital  stock  note,  and  that  it  was 
given  for,  and  received  and  used  as  such,  in  organizing  the 
insurance  company.  The  allegations  in  the  other  claim  or 
count  in  the  complaint  showed  that  the  note  was  a  premium 
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or  deposit  note,  and  that  it  had  been  assessed  as  such  for 
losses  sustained  by  the  insurance  company  by  reason  of  fires. 

The  defense,  to  which  the  plaintiff  demurred,  was  as  fol- 
lows :  "  Fourth.  And  for  a  further  and  separate  answer  to 
said  complaint,  this  defendant  alleges  that  neither  of  the 
causes  of  action  set  forth  in  said  complaint  accrued  within 
six  years  next  preceding  the  time  of  the  commencement  of 
this  action,  and  that  said  action  was  not  commenced  within 
six  years  next  after  the  said  causes  of  action  and  each  of  them 
accrued,  and  that  the  plaintiff  is  therefore  barred  by  the  stat- 
utes of  this  state  concerning  the  time  of  commencing  civil 
actions,  from  having  or  maintaining  this  action  against  this 
defendant ;  and  this  defendant,  in  his  answer,  sets  up  the 
said  statute  in  bar  of  a  recovery  against  him  in  said  aodon, 
on  account  of  the  causes  of  action  set  forth  in  said  complaint, 
or  either  of  them.  Wherefore  this  defendant  prays  for  judg- 
ment against  the  plaintiff  for  his  costs  and  disbursements  in 
this  action." 

The  complaint  contained  allegations  showing  that  the  plain- 
tiff was  restrained  by  injunction  from  bringing  any  action  on 
the  note  for  about  five  years,  and  other  allegations  to  meet 
or  avoid  the  defense  of  the  statute  of  limitations,  if  it  should 
be  set  up  in  the  answer. 

The  plaintiff  demurred  to  said  fourth  defense,  being  the 
defense  of  the  statute  of  limitations,  on  the  following  grounds, 
to  wit :  "  1.  That  the  same  does  not  constitute  a  defense 
to  said  action.  2.  That  the  same  is  no  answer,  and  not  ap- 
plicable to  the  action.  3.  That  the  defendant's  note  is  capital 
stock,  and  is  not  yet  subject  to  the  statute  of  limitations." 

The  conclusions  of  law  found  by  Justice  Balcom,  at  the 
special  term,  were  as  follows,  viz  :  "I  find  and  hold  that 
the  fourth  defense  set  up  in  the  answer  contains  new  matter, 
which,  upon  its  face,  constitutes  a  defense  to  this  action ; 
and  that  the  plaintiff's  demurrer  to  said  defense  is  not  well 
taken,  and  it  is  overruled  with  costs ;  but  the  plaintiff  may 
withdraw  said  demurrer  within  twenty  days  after  service  of  a 
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copy  of  this  decision  on  his  attorney,  on  payment  of  the  costs 
occasioned  by  said  demurrer." 
The  appeal  was  argued  by 

Henry  B,  Mygatt,  for  the  plaintiff. 

J,  W.  Oottj  for  the  defendant. 

Balgom,  p.  J.  The  defense  of  the  statute  of  limitations 
m  this  case  is  set  up  in  nearly  the  same  form  that  such  de- 
fense  was  interposed  in  actions  at  law  under  our  former  sys- 
tem  of  pleading.  {See  2  Chit  PL  450 ;  Bell  v.  YateSj  33 
Barb.  627.)  But  that  system  was  abolished  in  1848,  when 
the  code  of  procedure  was  enacted.  (Laws  of  1848,  p.  497.) 
The  system  of  pleading  prescribed  by  the  code  is  sui  generis, 
though  more  like  that  which  formerly  prevailed  in  courts  of 
equity  than  any  other. 

Under  the  old  system  the  plaintiff  had  no  right,  in  an  ac-» 
tion  at  law,  to  allege  facts  in  his  declaration  to  head  off  or 
avoid  an  anticipated  defense,  such  as  the  statute  of  limita- 
tions ;  and  if  he  did  so,  such  facts  were  treated  as  surplusage, 
in  case  they  did  not  subject  the  declaration  to  the  charge  of 
duplicity.  {See  1  Chit  PL  228  to  235.)  Under  that  sys- 
tem, in  an  action  at  law  arising  on  contract,  to  which  prima 
facie  the  statute  of  limitations  was  a  defense,  and  the  plain- 
tiff relied  on  a  new  promise  of  the  defendant  within  the  time 
limited,  to  avoid  such  defense,  he  declared  upon  the  original 
contract  without  noticing  the  new  promise.  {See  5  Wend. 
257 ;  9  id.  293 ;  6  Barb.  583.)  And  under  the  code  the  ac- 
tion is  founded  on  the  original  obligation ;  and  if  the  statute 
of  limitations  is  set  up  in  the  answer,  as  a  defense,  any  mat- 
ter in  avoidance  of  it  may  be  proved  without  being  alleged 
in  the  complaint.  {Esselstyn  v.  Weeks^  2  Kern.  635.  WaX- 
termire  v.  WestaVerj  4  id,  20,  21.)  This  cotirt  is  not  at  lib- 
erty to  hold  (whatever  may  be  the  opinion  of  its  members) 
that  the  new  promise  is  the  substantive  cause  of  action,  and 
that  the  original  contract  is  only  to  be  looked  to  for  the  con- 
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flideration  to  sustain  such  promise.  The  decision  of  the 
superior  court  in  2  Buer^  609  and  626,  (section  110  of  the 
code,)  the  remarks  of  Van  Santford  in  the  second  volume  of 
his  Treatise  on  Pleadings^  {2d  ed,  pp.  268,  269,)  and  the 
reasoning  of  Judge  Bronson  in  Van  Keuren  v.  Parmelee^ 
(2  Comst,  523,)  would  not  justify  this  court  in  disregarding 
the  decisions  of  the  court  of  appeals,  above  cited  from  2d  and 
4ith  Kemans  Rep.  We  are  therefore  compelled  by  authority 
to  declare  the  law  to  be,  that  where  there  is  a  new  promise  to 
pay  a  debt  barred  by  the  statute  of  limitations,  it  is  not  neces- 
sary to  count  upon  this  as  a  new  contract ;  but  the  action  may 
be  brought  upon  the  original  obligation.  {See  4  Kern.  21.) 
Before  the  code,  when  the  action  was  cognizable  only  by  a 
court  of  equity,  and  was  apparently  barred  by  the  statute  of 
limitations,  the  complainant  was  not  only  required  to  set  out 
in  his  bill  the  original  cause  of  action,  but  was  obliged  to 
allege  facts  or  circumstances  therein  sufficient  to  avoid  the 
effect  of  the  statute,  and  show  that  it  was  not  a  defense  to 
the  action,  or  the  bill  could  be  demurred  to  for  the  want  of 
equity.  {See  Story's  Eq.  PI  §  751 ;  24  Wend.  587 ;  3  Barh. 
Gh.  ATI ;  Van  Hook  v.  Whitlock,  7  Paige,  373.)  And  it 
was  then  well  settled  that  a  plea  in  bar,  of  the  statute  of 
limitations,  to  a  bill  in  equity,  was  bad,  unless  it  contained 
a  general  denial  of  the  facts  and  circumstances  charged  in 
the  bill,  which  would  avoid  the  statute,  and  was  accompanied 
by  an  answer  supporting  it,  by  a  particular  denial  of  all  such 
facts  and  circumstances.  {See  Goodrich  v.  Pendleton,  3 
John.  Gh.  384 ;  Kane  v.  Bloodgood,  7  id.  134 ;  Bogardus 
V.  Trinity  GhurcJi,  4  Paige,  195 ;  1  Barb.  Gh.  Pr.  128, 129 ; 
Ghapin  v,  Goleman,  11  Pick.  331 ;  Stearns  v.  Page,  1  Story's 
B.  204 ;  Story's  Eq.  PL  §  754 ;  Glayton  v.  Winchelsea,  3 
Younge  &  GoUyer's  B.  683 ;  Foley  v.  ffill,  d^Myl  d  Grains 
B.  475.)  The  rea«on  for  requiring  the  defendant  to  deny  in 
his  plea  and  by  his  answer  the  facts  and  circumstances 
charged  in  the  bill,  which  would  avoid  the  statute,  was^  that 
the  court  would  intend  that  the  matters  so  charged  against 
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the  defendant  were  true,  unless  they  were  fully  and  clearly 
denied,  {see  3  John.  Ch,  li.  391;  1  Barb.  Ch.  Pr.  129;) 
and  when  such  matters  were  not  thus  denied,  it  was  held 
that  the  biU  furnished  a  perfect  answer  to  the  plea. 

I  have  no  doubt  that,  by  the  code,  the  objection  that  the 
action,  whether  it  be  equitable  or  legal,  was  not  commenced 
within  the  time  limited,  can  only  be  taken  by  answer ;  for 
such  is  the  plain  and  obvious  import  of  section  74.  (^S^ee 
Lefferta  v.  Hollister,  10  How.  Pr.  li.  383 ;  Bvtler  v.  Ma- 
aouj  16  id.  546.)  The  decision  in  Genet  v.  Tallmadge,  (1 
Code  B.y  N.  S.  346,)  that,  in  an  equitable  action,  where  it 
appears  on  the  face  of  the  complaint  that  the  cause  of  action 
is  barred  by  the  statute  of  limitations,  the  defendant  may 
demur  to  the  complaint,  was  virtually  overruled  in  Butler  v. 
MasoTiy  (supra.)  I  think  the  decision  in  Oenet  v.  Tall- 
madge  is  contrary  to  the  plain  reading  of  §  74  of  the  code, 
and  that  it  should  not  be  followed.  The  views  of  Van  Sant- 
fordf  founded  upon  this  decision,  must  be  discarded  with  it. 

It  follows,  from  the  foregoing  conclusions,  that  it  was  un- 
necessary for  the  plaintiff  to  allege  any  facts  or  circumstances, 
in  his  complaint,  to  head  off  or  avoid  the  defense  of  the  stat- 
ute of  limitations.  Besides,  subdivision  2  of  section  142  of 
the  code  declares  that  the  complaint  shall  contain  ^'a  plain 
and  concise  statement  of  the  facts  constituting  a  cause  of 
action,  without  unnecessary  repetition.''  And  I  take  it  to 
be  clear  that  unnecessary  allegations  in  a  complaint  are  im- 
material, and  may  be  stricken  out  on  motion  as  irrelevant  or 
redundant.  .  (Code,  §  160.)  Justice  Glerke  held,  in  Bt^- 
ler  V.  Mason,  (supra,)  that  it  is  irrelevant  to  insert  an  alle- 
gation in  a  complaint  that  the  defendants  have  not  resided  at 
any  time  in  the  state  within  six  years  before  the  commence- 
ment of  the  action,  for  the  purpose  of  anticipating  the  de- 
fense of  the  statute  of  limitations ;  although  the  complaint 
would  show  on  its  face,  without  such  allegation,  that  the 
claim  was  barred  by  the  statute.  I  think  that  decision  is  in 
harmony  with  the  spirit  as  well  as  the  letter  of  the  code,  and 
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that  we  should  follow  it.  That  decision  is  plainly  in  conflict 
with  the  one  made  by  Justice  Smith,  in  Bracket  v.  WUkin- 
8on8y  (13  How,  Pr,  R,  102 ;)  and  I  think  the  latter  should 
be  overruled.  {See  8  How,  Pr,  R,  470.)  It  will  hardly  do 
to  hold  that  unnecessary  allegations  in  a  pleading  are  not 
irrelevant  or  redundant,  as  we  must  if  we  follow  the  decision 
in  Bracket  v.  Wilkinsons, 

Now,  as  the  allegations  connected  with  the  second  claim 
or  cause  of  action  set  out  in  the  complaint,  showing  that  the 
insurance  company  and  the  receiver,  Eames,  were  restrained 
by  injunction,  about  five  years,  from  bringing  any  action  on 
the  note  in  suit,  were  immaterial,  they  cannot  be  taken  as 
true,  for  the  omission  of  the  defendant  to  deny  them  by  force 
of  section  168  of  the  code.  It  is  only  every  material  allega- 
tion of  the  complaint,  not  controverted  by  the  answer,  that 
is  to  be  taken  as  true.  It  was  therefore  unnecessary  for  the 
defendant  to  accompany  the  defense  of  the  statute  of  limita- 
tions with  a  denial  of  the  above  mentioned  allegations,  to 
prevent  the  court  taking  them  as  true. 

This  claim  or  cause  of  action  shows  the  note  therein  men- 
tioned is  a  premium  or  deposit  note.  Hence  the  defendant 
would  have  the  right  to  prove  it  was  given  for  a  policy  which 
ran  only  one  year,  and  that  it  was  duly  assessed  by  the 
directors  of  the  company  in  1852  or  1853,  for  a  portion  of  all 
the  losses  and  expenses  for  which  the  plaintiff  had  assessed 
it,  and  that  in  one  of  those  years,  or  at  least  more  than  six 
years  prior  to  the  time  the  action  was  commenced,  payment 
of  the  assessment  made  in  1852  or  1853  was  duly  demanded 
of  the  defendant,  and  refused.  These  facts  would  render  the 
defense  of  the  statute  of  limitations  applicable  to  such  claim 
or  cause  of  action,  and  would  compel  the  plaintiff  to  give 
evidence  to  avoid  it. 

I  think  no  one  can  doubt  that  an  action  to  recover  an 
assessment  upon  a  premium  or  deposit  note  must  be  brought 
within  six  years  next  after  the  assessment  is  made,  and  pay- 
ment thereof  demanded,  unless  facts  exist  to  prevent  the 
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running  of  the  statute  of  limitations^  or  to  avoid  its  efTect. 
(Code,  §  91.) 

The  foregoing  reasons  lead  to  the  conclusion  that  the  de- 
fense that  the  several  causes  of  action  in  the  complaint  did 
not  accrue  within  six  years  next  preceding  the  time  the  action 
was  commenced,  is  well  pleaded  as  a  bar  to  the  second  claim 
or  cause  of  action  therein  set  out,  without  being  accompanied 
by  a  denial  of  the  allegations  inserted  in  the  complaint  to 
avoid  or  head  off  such  defense. 

The  allegations  in  the  first  claim  or  cause  of  action  set  out 
in  the  complaint,  that  the  note  therein  described  is  a  capital 
stock  note,  and  was  used  as  such  in  effecting  the  organiza- 
tion of  the  ^tna  Insurance  Company,  are  material  and 
necessary,  for  the  reason  that  there  is  no  averment  therein 
that  the  note  has  been  assessed  as  a  premium  or  deposit  note, 
and  it  is  in  the  form  of  such  notes.  The  note,  on  its  face,  is  pay- 
able at  such  time  or  times  as  the  directors  of  the  ^tna  Insur- 
ance Company  might,  agreeably  to  their  charter  and  by-laws 
require,  and  the  presumption,  without  any  allegation  or  proof 
to  the  contrary,  would  be,  that  it  was  given  and  taken  as  and 
for  a  premium  or  deposit  note,  (Dana  v.  Munson,  23  N,  Y. 
JRep,  564 ;)  and  no  recovery  can  be  had  on  such  a  note  unless  it 
has  been  duly  assessed.  (19  N,  Y,  Hep,  32.)  But  the  plain- 
tiff may  allege  and  prove  that  the  note,  notwithstanding  its 
form,  was  given  and  taken  as  and  for  a  capital  stock  note, 
and  used  as  such  in  organizing  the  insurance  company,  and 
recover  the  entire  amount  thereof,  without  showing  that  it 
has  been  assessed ;  because  such  notes  are  payable  absolutely, 
at  maturity.     (  White,  rec'r,  v.  Haight,  16  N,  Y,  Rep,  310.) 

There  is  nothing  on  the  face  of  the  note,  as  it  is  described  in 
this  claim  or  cause  of  action,  or  on  the  face  of  a  capital  stock 
note  made  in  the  very  words  of  the  statute,  to  show  that  ac- 
tions thereon  need  not  be  brought  within  six  years  next  after 
the  causes  of  action  accrue.  On  the  contrary,  it  seems  to  me 
to  be  plain,  that  by  section  91  of  the  code,  actions  on  such 
notes  must  be  brought  within  six^  years  next  after  the  causes 
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of  action  accrue  thereon ;  and  I  do  not  think  anj  statate 
concerning  insurance  companies,  in  which  such  notes  are 
mentioned,  extends  the  time  for  commencing  actions  on  them. 

Now,  as  all  capital  stock  notes  of  mutual  insurance  com- 
panies must  be  made  payable,  or  be  deemed  payable,  "at 
the  end  of  or  within  twelve  months  from  date  thereof," 
(Laws  of  1849,  p.  442,  §  6,)  I  think  they  become  due  abso- 
lutely, (saying  nothing  about  days  of  grace  thereon,)  at  the 
expiration  of  twelve  months  from  their  dates,  without  any 
requirement  of  payment  by  the  directors. 

If  the  language  of  the  note  in  suit  had  been,  that  the  de- 
fendant promised  to  pay  the  directors  of  the  -^tna  Insurance 
Company  the  money  therein  mentioned,  "at  the  end  of  or 
within  twelve  months  from  the  date  thereof,"  I  should  say 
there  could  be  no  doubt  that  it  became  due  and  payable  at  the 
expiration  of  that  period,  and  that  the  statute  of  limitations 
then  began  to  run  on  it.  And  if  the  defendant  gave  the  note 
as  and  for  a  capital  stock  note,  the  law  presumes  he  had 
knowledge  of  the  statute,  pursuant  to  which  he  gave  it ;  and 
he  should  be  deemed  to  have  known  that  the  directors  of  the 
company  could  require  him  to  pay  a  portion  or  all  of  it  within 
twelve  months  from  its  date ;  but  if  they  did  not  require  hJm 
to  pay  the  same  within  that  period,  it  became  due  and  pay- 
able absolutely,  by  force  of  the  statute,  at  the  expiration  of 
such  period.  I  therefore  think,  if  the  note  is  a  capital  stock 
note,  it  became  due  and  payable  absolutely,  (saying  nothing 
of  days  of  grace  thereon,)  at  the  expiration  of  twelve  months 
from  its  date,  precisely  as  it  would  have  done  if  the  time  of 
payment  had  been  stated  therein  in  the  very  words  of  the 
statute. 

If  these  views  are  correct,  an  action  could  have  been  com- 
menced on  the  note  without  any  actual  request  or  demand  of 
payment,  at  the  expiration  of  twelve  months,  or  twelve 
months  and  three  days  from  its  date,  (8  Cotven,  271 ;  3  Wend. 
13 ;  9  John,  217 ;  16  N,  T.  Sep,  451 ;)  and  the  statute  of 
limitations  then  commenced  running  on  the  same. 
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But  if  the  note  could  be  deemed  payable  on  demand,  or 
when  payment  thereof  should  be  required  after  the  expira- 
tion of  twelve  months  from  its  date,  it  was  due  and  payable 
when  given,  or  as  soon  as  the  twelve  months  elapsed,  and  the 
statute  of  limitations  began  to  run  on  it  when  it  became  due 
and  payable ;  for  an  action  could  then  have  been  commenced 
on  it  by  the  holder  without  first  actually  demanding  payment 
of  it  of  the  defendant ;  the  bringing  of  the  action  would  have 
been  a  sufficient  demand.  (2  Parsons  on  Con.  2d  ed.  370 
to  374 ;  13  Wend,  267 ;  3  Denio,  12.)  The  authorities  which 
sustain  this  conclusion  were  not  overruled  or  repudiated  in 
Merritt  v.  Todd^  (23  N,  Y.  Rep,  28,)  but  are  entirely  con- 
sistent with  that  case.  And  I  do  not  doubt  that  the  law 
now  is,  as  it  always  has  been,  that  the  statute  of  limitations 
begins  to  run  on  a  note,  payable  on  demand,  as  s^on  as  it  is 
made.     {See  2  Parsons  on  Cont.  2d  ed.  372.) 

I  will  not  further  discuss  this  branch  of  the  case ;  but  wiU 
remark  that  my  views  of  it  harmonize  with  the  opinion  of 
the  general  term  of  this  court,  delivered  in  the  fourth  district, 
in  Bell  v.  Yates,  (33  Barb.  627,)  and  substantially  agree 
with  those  expressed  by  Justice  Allen  in  a  dissenting  opin- 
ion in  Rowland  v.  Edmonds,  {Id.  433.) 

I  might  add,  that  it  seems  to  me  prudence  and  sound  pol- 
icy require  that  the  capital  stock  notes  of  mutual  insurance 
companies  should  be  paid  or  collected  within  less  than  seven 
years  from  their  dates,  and  *^  invested  in  more  safe  and  per- 
manent securities,  according  to  the  provisions  of  the  8th  sec- 
tion of  the  act  of  1849."  (^ee  16  N.  Y.  Rep.  322 ;  Laws  of 
1849,  p.  444,  §  8.) 

I  think  I  have  shown  that  the  six  years  statute  of  limita- 
tions is  applicable  to  capital  stock  notes  of  mutual  insur- 
ance companies ;  and  if  so,  it  is  properly  pleaded  as  a  defense 
to  the  first  claim  or  cause  of  action  set  out  in  the  complaint. 

I  can  see  no  objection  to  the  defendant  proving,  in  sup- 
port of  the  defense  of  the  statute  of  limitations,  if  necessary, 
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that  tne  insurance  company  requested  him  to  pay  his  note 
as  part  of  the  capital  stock  of  the  company^  and  that  he 
refused  to  do  so,  more  than  six  years  prior  to  the  time  the 
action  was  commenced ;  and  if  such  a  state  of  facts  should 
he  established,  the  six  years  statute  would  be  a  bar  to  the 
first  claim  or  cause  of  action  in  the  complaint,  unless  my 
brethren  shall  hold  that  no  statute  of  limitations  runs  on  the 
capital  stock  notes  of  a  mutual  insurance  company  during 
the  existence  of  its  charter  or  the  time  it  does  business ;  which 
I  do  not  think  can  be  done  without  putting  an  unwarrant- 
able construction  upon  the  statutes  concerning  such  notes 
and  companies. 

I  will  also  remark,  that  the  plaintiff  can  only  demur  to 
an  answer  containing  new  matter,  where,  upon  its  facey  it 
does  not  constitute  a  counter-claim  or  defense,  (Oodcy  §  153,) 
and  that  a  demurrer  admits  the  allegations  in  the  pleading 
demun-ed  to  are  true;  and  that  the  demurrer  in  this  case 
admits  that  neither  claim  or  cause  of  action  set  out  in  the 
complaint  accrued  at  any  time  within  six  years  next  before 
the  time  the  action  was  commenced. 

For  the  foregoing  reasons,  I  am  of  the  opinion  the  decision 
of  the  special  term,  overruling  the  demurrer  to  the  fourth 
defense  contained  in  the  answer,  should  be  affirmed,  with 
costs. 

Since  writing  the  foregoing  opinion,  I  have  learned  that 
the  court  of  appeals  in  April  last  decided,  in  Howland  v. 
UdmondSf  that  notes  in  the  form  of  premium  notes,  given 
and  taken  as  and  for  capital  stock  notes,  and  used  as  such 
in  organizing  a  mutual  insurance  company,  are  payable  on 
demand,  and  that  the  statute  of  limitations  begins  to  run 
thereon  from  their  dates. 

Parker,  J.  It  has  been  recently  decided  by  the  court  of 
appeals,  in  the  case  of  Howland^  receiver,  dec,  v.  Edmonds^ 
that  the  statute  of  limitations  may  be  set  up  as  a  defense  to 
an  original  stock  note,  like  the  one  in  question. 
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The  plaintiff's  counsel,  however,  insists  that  the  allega- 
tions in  the  complaint,  showing  that  the  receiver  was 
restrained  from  collecting  the  notes  of  the  company  by 
injunction,  bring  this^  case  within  the  following  provision  of 
the  statute,  (Code,  §  105  :)  "  When  the  commencement  of 
an  action  shall  be  stayed  by  injunction  or  statutory  pro- 
hibition, the  time  of  the  continuance  of  the  injunction  or 
prohibition  shall  not  be  part  of  the  time  limited  for  the  com- 
mcQcement  of  the  action ;"  and  that  those  allegations  form- 
ing part  of  the  plaintiff's  case,  the  answer  that  the  cause  of 
action  did  not  accrue  within  six  years,  does  not  go  far 
enough  to  constitute  a  defense,  inasmuch  as  the  complaint 
shows  that,  notwithstanding  such  fact,  the  plaintiff  is  still 
entitled  to  recover,  and  therefore  that  the  demurrer  to  the 
answer  is  well  taken. 

I  am  of  the  opinion  that  the  commencement  of  an  action 
upon  the  note  in  question  was  stayed  by  injunction,  within 
the  meaning  of  the  statutory  provision  above  quoted,  as 
shown  by  the  facts  set  forth  in  the  complaint.  The  receiver 
was  as  effectually  restrained  from  bringing  an  action  upon 
the  note,  as  though  the  injunction  had  been  obtained  in  an 
action  brought  by  this  defendant  against  him.  Being  the 
officer  of  the  court,  he  could  be  restrained  by  its  order  made 
in  the  suit  in  that  behalf  mentioned,  from  collecting  any  of 
the  notes  of  the  company.  The  injunction  set  forth  in  the 
complaint  being  operative,  therefore,  as  to  this  note,  the  case 
is  brought  within  the  letter  of  the  statute,  and  I  think  clearly 
also  within  its  intent. 

But  the  chief  question  upon  this  point  is,  whether  the  set- 
ting up  of  the  injunction  in  the  complaint  made  it  necessary  for 
the  defendant,  in  his  answer  of  the  statute  of  limitations,  to 
deny  the  allegations  showing  the  injunction,  or  to  confess  and 
avoid  them.  If  the  allegations  respecting  the  injunction  are 
properly  in  the  complaint,  then  it  is  evidence  that  the  answer 
is  defective.     The  142d  section  of  the  code  prescribes,  so  far 
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as  facts  are  concerned,  that  the  complaint  shall  contain  "  a 
plain  and  concise  statement  of  the  facts  constituting  a  cause 
of  action,  without  unnecessary  repetition ;"  and  section  160 
provides  that  if  ^^  redundant  matter  be  inserted  in  a  pleading,  it 
may  be  stricken  out  on  motion  of  the  party  aggrieved  thereby." 
It  would  seem  that  the  rule  of  pleading,  under  the  code,  re- 
stricts the  plaintiff  to  a  statement  of  the  facts  necessary  to 
constitute  a  cause  of  action,  and  that  whatever  is  stated  more 
than  this  is  to  be  stricken  out  as  redundant. 

It  was  not  necessary  for  the  plaintiff  to  set  up  that  the 
commencement  of  an  action  on  the  note  had  been  stayed  by 
an  injunction,  to  make  out  his  cause  of  action,  (2  Kern, 
635 ;)  and  hence  it  seems  to  me  that  those  allegations  are 
redundant,  and  would  be  stricken  out.  I  know  that  Mr. 
Justice  Smith,  in  an  analogous  case,  held,  at  special  term, 
that  a  plaintiff  may  in  his  complaint  anticipate  the  defense, 
and  allege  matters  in  answer  thereto;  remarking  that  ^'a 
plaintiff  must  be  allowed  some  latitude  in  stating  his  case  in 
his  complaint,  which  is  to  follow  the  form  of  pleading  in 
practice  in  equity,  rather  than  dt  law."  (13  Soto.  102.) 
Mr.  Justice  Harris,  on  the  contrary,  held  in  an  equity  case, 
that  such  pleading  is  not  allowable  under  the  code;  and 
when  the  plaintiff  set  up  matter  intended  to  meet  and  avoid 
an  anticipated  defense,  "  as  a  kind  of  replication  in  advance," 
he  struck  it  out  as  redundant,  and  held  that  "  the  plaintiff 
is  to  state  the  facts  which  constitute  his  cause  of  action,  and 
nothing  more."  (8  How.  470.)  This  seems  to  me  better  to 
consist  with  the  requirements  of  the  code  than  the  case  in 
13  Howard;  and  I  conclude  that  the  allegations  in  question 
are  not  properly  in  the  complaint ;  and  being  immaterial  as 
a  portion  of  the  complaint,  it  was  not  incumbent  on  the 
defendant  either  to  deny  or  avoid  them  in  his  answer,  and 
they  do  not  stand  admitted  by  his  omission  to  do  so.  (Code, 
§  168.) 

It  follows  that  an  answer  is  not  defective  in  omitting  to 
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notice  those  allegations,  and  does,  notwithstanding  them^ 
constitute  a  defense  to  the  action. 

The  order  overruling  the  demurrer  was  right,  and  should 
be  affirmed. 

Campbell,  J.  concurred. 

Order  affirmed,  with  costs. 

[Brookb  GxiTBBAL  Tbrk,  May  18,  1862.    Bcdeom,  CamjMl  and  Parker, 
Justices.] 


•  •  • 


Fbeeb  and  Hubd,  Executors,  &c.  of  Freer,  and  John  T. 

DUBKEE,  V8.  StOTENBUB. 

A  tenant  for  life,  or  for  years,  or  for  a  single  year,  has  the  right  to  work  a 
mine  or  quarry  that  has  heen  worked  and  is  open  at  the  commencement  of 
his  tenancy ;  for  it  has  become  the  mere  annual  profit  of  the  land. 

A  lease,  in  general  terms,  of  the  land  in  which  an  open  mine  exists,  carries 
the  right  to  the  lessee  to  work  the  same. 

And  the  right  of  action  for  quarrying  and  taking  away  the  stone  from  an  open 
quarry  is  vested  in  the  lessee  named  in  the  lease  of  such  quarry,  or  whoever 
has  his  interest  in  it. 

rpHIS  action  was  brought  to  recover  the  value  of  a  quantity 
X  of  stone,  that  the  defendant  quarried  and  took  from  a 
piece  of  land,  situated  within  the  corporate  boundaries  of  the 
village  of  Havana,  in  the  county  of  Schuyler.  The  action 
was  tried  before  a  referee,  who  decided  that  the  plaintiffs  were 
entitled  to  recover  the  sum  of  $629.06  as  damages.  Judg- 
ment was  entered  upon  the  decision,  in  favor  of  the  plaintiffs ; 
and  the  defendant  appealed  therefrom  to  the  general  term  of 
the  court.  The  other  facts,  necessary  to  a  correct  under- 
standing of  the  points  decided  by  this  court,  are  contained  in 
the  following  opinion. 
Vol.  XXXVI.  41 
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E.  H.  Benn,  for  the  plaintiffs. 

George  Sidney  Campj  for  the  defendant. 

By  the  Courts  Balcom,  P.  J.  The  plaintiffs  claimed  title 
to  the  land,  from  which  the  stone  in  question  was  quarried, 
under  Samuel  Watkins,  deceased,  who  leased  it  to  John  T. 
Durkee  and  Asher  S.  Durkee,  for  the  term  of  twenty  years, 
from  the  first  day  of  April,  1839,  by  an  instrument  in  writing 
under  seal,  bearing  date  the  30th  day  of  January  in  that  year. 
The  lease  had  not  expired,  and  was  in  full  force,  when  this 
action  was  commenced.  But  the  plaintiffs  did  not  claim  to 
recover  under  or  by  virtue  of  any  right  granted  by  the  lease, 
although  one  of  them  was  one  of  the  lessees  named  in  it,  and 
the  assignee  of  the  interest  therein  of  his  co-lessee.  That 
plaintiff,  as  such  lessee  and  assignee,  had  sued  the  defendant 
for  taking  and  carrying  away  the  stone,  but  recovered  only 
nominal  damages  in  such  suit.  The  quarry,  from  which  the 
stone  was  taken,  had  been  worked  and  was  open  when  the 
lease  was  made,  and  also  when  it  took  effect. 

The  defendant  made  the  point,  at  the  trial,  that  the  lease 
transfen-ed  the  right  to  the  lessees  to  work  the  quarry  and 
dispose  of  the  stone  taken  therefrom,  although  one  hundred 
and  twenty-five  acres  of  land  was  demised  by  the  lease,  and 
the  quarry  was  not  mentioned  in  it ;  and  he  also  insisted  that 
no  person,  except  the  lessees,  or  some  one  claiming  through 
or  under  them  in  virtue  of  the  lease,  could  maintain  an  ac- 
tion against  the  defendant  for  quarrying  and  carrying  away 
the  stone. 

I  am  of  the  opinion  these  points  were  well  taken.  A  ten- 
ant for  life,  or  for  years,  or  for  a  single  year,  has  the  right  to 
work  a  mine  or  quarry  that  has  been  worked  and  is  open  at 
the  commencement  of  his  tenancy;  for  it  has  become  the 
mere  annual  profit  of  the  land.  (^See  5  Coke's  B.12;  1  Cowen^ 
468,  474 ;  Taylor's  Landlord  and  Tenant,  165 ;  1  Piatt  on 
Leases,  21 ;    WoodfalVs  Landlord  and  Tenant^  hy  Harri- 
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aofiy  463 ;  Willard's  Eq.  Jur.  373.)  If  the  mine  or  quarry  be 
not  open,  the  tenant  cannot  work  it,  unless  the  right  to  do 
BO  is  expressly  granted  by  the  owner  of  the  reversion.  But 
when  it  is  open,  a  lease  of  the  land,  in  which  it  exists,  in  gen- 
eral terms,  carries  the  right  to  the  lessee  to  work  the  same. 

Neither  of  the  plaintiffs  was  in  possession  of  any  portion 
of  the  125  acres  of  land,  except  Durkee,  at  the  time  the  stone 
was  quarried  and  taken  therefrom  by  the  defendant ;  and  I 
think  the  evidence  shows  that  Durkee  did  not  then  have  pos- 
session of  the  quarry ;  but  that  the  defendant  was  then  in 
the  actual  possession  thereof  under  a  person  who  claimed 
title  thereto  adverse  to  the  plaintiffs.  If  I  am  right  in  this 
conclusion  of  fact,  there  is  authority  for  saying  that  the  plain- 
tiffs were  not  entitled  to  recover.  {See  MS.  opinion  o/Jua^ 
tice  Gray  in  this  cause,  when  it  was  before  the  general  term 
the  first  time ;  also  see  19  Barb.  560.) 

But  I  shall  not  place  the  decision  on  that  ground.  I  shall 
hold  that  the  plaintiffs  were  not  entitled  to  recover,  for  the 
reason  that  the  right  of  action  for  quarrying  and  taking  away 
the  stone  was  vested  in  the  lessees  named  in  the  lease,  or  who- 
ever had  their  interest  in  it. 

It  follows,  that  the  judgment  in  the  action  should  be  re- 
versed and  a  new  trial  granted,  costs  to  abide  the  event. 

Decision  accordingly. 

[Brooms  Qekeral  Tbbx,  May  18,  1862.    Balcom,  Ca/mpbeU,  Parker  ftod 
ifa«o»y  Justices.] 
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In  an  action  to  recover  damages  for  the  destruction  by  fire,  of  fmit  trees, 
through  the  negligence  of  the  defendant,  it  is  proper  for  the  judge  to  in- 
struct the  Jury  that  the  plaintiff  is  entitled  to  recover  the  value  of  the  trees, 
as  they  stood  upon  his  land  at  the  time  of  the  Are,  if  he  is  entitled  to  re- 
cover at  all ;  and  to  refuse  to  charge  that  the  plaintiff  can  only  recover  the 
diminished  value  of  the  land  since  the  destruction  of  the  trees. 

The  true  rule  of  damages  is,  that  if  the  thing  destroyed,  although  it  is  part 
of  the  realty,  has  a  value  which  can  be  accurately  measured  and  ascer- 
tained, without  reference  to  the  value  of  the  soil  on  which  it  stands,  or  out 
of  which  it  grows,  the  recovery  must  be  for  the  value  of  the  thing  thus  de- 
stroyed, and  not  for  the  difference  in  the  value  of  the  land  before,  and  af- 
ter, such  destruction. 

It  makes  no  difference,  in  this  respect,  whether  the  action  is  brought  to  re- 
cover for  the  destruction  of  a  single  tree,  or  all  the  trees  in  an  orchard. 

There  is  no  intrinsic  difficulty  in  estimating  the  value  of  a  fruit  tree,  growing 
upon  land,  although  it  has,  strictly,  no  market  or  commercial  value,  as  a 
tree,  independent  of  the  land  which  sustains  it. 

Such  value  can  be  determined  by  the  opinions  of  competent  witnesses,  as 
well  as  in  the  case  of  trees  which  are  usually  converted  into  timber,  or 
fire  wood. 

To  authorize  a  witness  to  give  his  opinion  as  to  the  value  of  fruit  trees,  it  is 
not  necessary  that  he  should  actually  have  seen,  or  been  familiarly  acquaint- 
ed with,  the  trees  in  question.  It  is  enough  that  he  is  acquainted  with 
the  fruit  business  in  that  neighborhood,  and  the  value  of  similar  property 
there. 

After  hearing  from  other  witnesses  what  kind  of  trees  they  were,  and  the 
quality  and  amount  of  fruit  yielded  by  them,  generally,  he  is  competent  to 
express  an  opinion  in  respect  to  the  value  of  the  trees. 

APPEAL  from  a  judgment  entered  at  a  special  term,  after 
a  trial  at  the  circuit.  The  action  was  brought  to  recover 
the  damages  sustained  by  the  plaintiif  by  reason  of  the  burn- 
ing of  his  clover  field  and  destroying  his  apple  trees,  in  con- 
sequence of  the  carelessness  and  negligence  of  the  defendant. 
It  was  proved  that  the  fire  originated  at  the  track  of  the  de- 
fendant's rail  road  in  Pittsford,  and  was  caused  by  the  drop- 
ping of  coals  from  the  locomotive,  upon  the  dry  grass  on  the 
track.  The  plaintiff  was  examined  as  a  witness,  on  his  own 
behalf^  and  testified  to  the  number  and  character  of  the  fruit 
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trees  destroyed,  and  the  quantity  and  value  of  the  fruit  pro- 
duced by  them  the  previous  year,  &c.  After  which,  William 
H.  Cook  was  sworn  as  a  witness  on  the  part  of  the  plaintiff, 
and  testified  as  follows :  "  I  reside  at  Pittsford ;  I  am  a  nur- 
seryman ;  I  am  acquainted  with  the  fruit  business  generally 
in  this  vicinity ;  I  heard  the  testimony  of  the  first  witness  in 
relation  to  the  kind  and  quality  of  his  apple  trees  hurt  by 
this  fire."  Question.  "  What  is  the  value  of  the  trees  ?" 
Objected  to  by  the  counsel  for  the  defendant,  on  the  ground 
that  the  trees  were  part  of  the  real  estate,  and  because  the 
witness  had  no  personal  knowledge  of  the  trees.  The  objec- 
tion was  sustained  and  the  plaintiff's  counsel  excepted.  Sub- 
sequently this  witness,  on  being  recalled,  testified  as  follows : 
"  I  presume  I  saw  the  orchard  during  its  existence,  but  I 
have  no  recollection  of  it ;  I  am  acquainted  with  the  land 
and  the  location ;  I  think  I  am  also  acquainted  with  the  val- 
ue of  land  in  that  vicinity." 

Question.  Tell  us  what,  in  your  opinion,  these  trees  were 
worth  upon  that  land  ?  Objected  to  by  the  defendant's  coun- 
sel. Question.  What  would  be  the  value  of  these  trees,  set 
as  early  as  1838,  grafted  to  the  ordinary  varieties  of  fruit,  in 
that  locality  ?  Objected  to  by  the  defendant's  counsel,  on 
the  ground  that  the  trees  were  part  of  the  real  estate,  and 
the  true  measure  of  damages,  so  far  as  the  destruction  of  the 
trees  was  concerned,  was  the  difference  in  value  of  the  lot,  as 
a  whole,  in  which  the  trees  grew,  before  and  after  the  fire ; 
and  also  because  the  witness  had  no  knowledge  in  regard  to 
these  particular  trees.  The  court  overruled  the  objection,  and 
the  defendant's  counsel  excepted. 

Answer.  '^  It  depends  upon  the  kind ;  I  should  think  about 
$20  per  tree  ;  the  way  I  estimate  property,  generally,  is,  what 
per  centage  it  will  pay  over  and  above  expenses ;  and  trees 
of  the  age  described,  with  six  years'  heads  upon  them,  wotdd 
pay  from  year  to  year  the  interest  of  more  than  $20  a  year ; 
the  fruit  would  be  worth  about  75  cents  per  barrel." 

When  the  plaintiff  tested,  the  defendant  moved  for  a  non- 
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suit,  on  the  ground  that  no  negligence  on  the  part  of  the  de- 
fendant had  been  shown.  The  motion  was  denied,  and  the 
defendant's  counsel  excepted. 

The  judge  charged  the  jury,  among  other  things,  that  in 
arriving  at  the  value  of  the  damage,  they  were  to  use  their 
own  judgment  upon  all  the  evidence,  and  assess  the  value  of 
the  property  destroyed.  The  counsel  for  the  defendant  re- 
quested the  court  to  charge  as  follows :  That,  as  to  the 
question  of  damages  in  regard  to  the  trees,  the  true  rule  of 
damage  is,  how  much  less  was  that  orchard  lot  worth  after  than 
before  the  fire.  The  court  refused  so  to  charge,  and  the 
counsel  for  the  defendant  excepted.  The  judge  told  the  jury 
if  the  plaintiff  was  entitled  to  recover  for  the  trees,  he  was 
entitled  to  their  value,  on  that  land,  at  the  time  they  were 
destroyed,  together  with  interest  on  such  value  from  the  time 
they  were  destroyed.  To  this  the  defendant's  counsel  ex- 
cepted. The  jury  returned  a  verdict  for  the  plaintiff  for  the 
sum  of  $650. 

The  defendant  appealed. 

H.  jB.  Seldeny  for  the  appellant. 

W.  C,  Rowley y  for  the  respondent 

By  the  Courtj  Johnson,  J.  The  only  question  in  this 
case,  of  any  importance,  is  in  respect  to  the  damages  which 
the  plaintiff  was  entitled  to  recover  for  the  fruit  trees  de- 
'  stroyed  by  the  fire.  I  am  of  the  opinion  that  the  judge  at 
the  circuit  was  clearly  right  in  instructing  the  jury  that  the 
plaintiff  was  entitled  to  recover  the  value  of  the  trees,  as 
they  stood  upon  his  land,  at  the  time  of  the  fire,  if  he  was 
entitled  to  recover  at  all.  The  object  of  an  action  of  this 
kind  is  to  obtain  compensation  for  an  actual  loss ;  and  this 
end  is  perfectly  attained  when  the  value  of  the  tiling  de- 
stroyed is  recovered  by  the  owner.  The  defendant's  counsel 
requested  the  judge  to  instruct  the  jury,  that  the  plaintiff 
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could  only  recover  the  diminished  value  of  the  orchard  lot, 
by  reason  of  the  destruction  of  the  trees.  This  the  judge 
refused,  and  I  think  rightly.  It  is  true  that  the  trees  in 
question  were  real  estate,  and  in  one  sense  part  and  parcel 
of  the  land  iteelf.  But  so  are  buildings,  and  fences,  and 
grass,  and  trees  of  all  kinds  while  growing  upon  the  land. 
The  true  rule  I  conceive  to  be  this :  that  if  the  thing  de- 
stroyed, although  it  is  part  of  the  realty,  has  a  value  which 
can  be  accurately  measured  and  ascertained^  without  refer- 
ence to  the  value  of  the  soil  in  which  it  stands,  or  out  of 
which  it  grows,  the  recovery  must  be  for  the  value  of  the 
thing  thus  destroyed,  and  not  for  the  difference  in  the  value 
of  the  land  before  and  after  such  destruction.  And  it  can 
make  no  difference,  in  this  respect,  whether  the  action  is 
brought  to  recover-for  the  destruction  of  a  single  tree,  or  aU 
the  trees  in  an  .orchard.  There  is  no  intrinsic  difficulty,  as  I 
conceive,  in  estimating  the  value  of  a  fruit  tree  growing 
upon  land,  although  it  has  strictly  no  market  ot  commercial 
value,  as  a  tree,  independent  of  the  land  which  sustains  it. 
In  this  respect,  however,  it  does  not  differ  materially  from 
buildings  and  other  fixtures.  But  it  does  differ  from  trees 
which  are  usually  converted  into  timber,  or  fire  wood,  and 
which  are  frequently  sold  as  they  stand,  for  that  purpose,  or 
nursery  trees  which  are  grown  for  market.  The  difference  is 
this :  In  the  one  case  the  value  consists  chiefly  in  the  thing 
itself,  as  a  convertible  and  marketable  commodity,  while  in 
the  other,  the  value  consists  chiefly  in  the  quality  and  quan- 
tity of  its  average  annual  products,  and  it  is  capable  of  be- 
ing leased,  as  much  as  a  field  or  a  dwelling.  The  calculation 
by  which  the  Value  would  be  determined  in  the  two  cases 
would  be  somewhat  different,  but,  for  aught  I  can  see,  it 
could  be  determined  by  the  opinion  of  competent  witnesses 
in  the  one  case  as  well  as  the  other. 

The  objectioh  to  proving  the  value  of  the  trees  in  ques- 
tion by  the  opinion  of  the  witness  Cook,  was  not,  I  think, 
weU  taken,  if  the  witness  was  competent  to  give  an  opinion 
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npon  the  subject.  It  was  objected,  by  the  defendant's  coun- 
sel, that  the  witness  had  no  knowledge  of  these  particular 
trees,  and  was  therefore  incompetent,  even  if  opinion  was 
competent  evidence  by  which  to  establish  value. 

The  witness  was  shown,  I  think,  to  be  qualified  to  express 
an  opinion  on  the  subject.  He  lived  in  the  same  town,  was 
a  nurseryman,  and  well  acquainted  with  the  fruit  business, 
and  had  heard  the  plaintiff  testify  in  relation  to  the  kind, 
quality  and  product  of  the  trees,  but  had  no  particular  rec- 
ollection of  the  orchard,  although  he  thought  he  had  seen  it 
It  was  not  necessary  that  he  should  actually  have  seen,  or 
been  familiarly  acquainted  with,  the  trees  in  question.  It 
was  enough  that  he  was  acquainted  with  the  fruit  business 
in  that  neighborhood,  and  the  value  of  similar  property  there. 
He  was,  I  think,  as  competent  to  express  an  opinion  in  re- 
spect to  the  value  of  the  trees,  after  learning  from  other  wit- 
nesses what  kind  of  trees  they  were,  and  the  quality  and 
amount  of  fruit  yielded  by  them  generally,  as  he  would  have 
been  to  express  an  opinion  as  to  the  value  of  the  fruit  per 
barrel  after  ascertaining  its  condition  and  quality.  The  opin- 
ion, perhaps,  would  not  be  as  satisfactory  in  the  one  case 
as  the  other,  but  if  it  was  competent  as  evidence,  that  is 
enough. 

I  am  of  the  opinion  that  there  was  no  error  either  in  the 
charge,  or  in  the  refusal  to  charge,  as  requested,  or  in  the 
rulings  upon  the  trial,  and  that  the  judgment  should  be  af- 
firmed. 

[MoFBOB  Gbitbsal  Tbbm,  June  2,  1862.  Johnson,  Welles  and  OampbeU, 
Jnaticefl.] 
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I  86   619 
An  agreement  by  a  borrower,  to  pay  a  sabsisting  debt  of  his  own,  in  consid-       I  '^^  ^"^^ 

oration  of  a  new  credit,  or  a  farther  loan,  is  not  usurious,  if  the  promise  is 

to  pay  only  the  amoant  actually  due  on  the  old  debt,  and  the  amomit  of 

the  loan  with  lawful  interest. 

A  statement  made  to  an  attorney  is  no  more  privileged  than  one  made  to  any 
other  person,  unless  it  is  made  for  the  purpose  of  obtaining  professional  ad- 
vice on  the  subject  of  such  statement. 

If  it  is  a  statement  which  has  no  reference  to  the  professional  employment,  it 
falls  within  the  exception  to  the  rule  of  exclusion,  although  made  while  the 
relation  of  attorney  and  client  exists. 

Accordingly  held  that  a  statement  made  by  a  client,  to  an  attorney,  about  two 
years  and  a  half  after  the  latter  had  obtained  a  judgment  in  favor  of  the 
former,  against  D.,  and  several  months  after  the  judgment  had  been  assigned 
by  the  plaintiff  therein  to  another  person,  as  to  the  payment  of  that  judgment, 
was  not  a  privileged  communication  between  attorney  and  client ;  the  rela- 
tion of  attorney  and  client,  in  respect  to  the  action  in  which  the  judgment 
was  obtained,  being  then  at  an  end. 

Jffeld,  also,  that  it  was  a  matter  of  no  moment,  so  far  as  related  to  that  ques- 
tion, that  the  person  to  whom  the  statement  was  made  was,  at  the  time,  the 
attorney  of  the  party  making  it,  in  another  matter,  and  that  they  had  just 

-  before  been  in  consultation  in  respect  to  such  other  matter. 

APPEAL  from  a  judgment  on  a  verdict.  The  action  was 
brought  on  a  promissory  note  for  one  thousand  dollars, 
dated  July  2,  1859,  made  by  the  defendant  Howe,  payable 
three  months  after  date,  to  the  order  of  the  defendant  Duck- 
infield,  and  indorsed  by  him.  Defense,  usury.  The  answer 
alleged,  in  substance,  that  the  note  in  suit  was  given  in  re- 
newal of  the  balance  of  a  previous  note  for  the  same  amount, 
made  and  indorsed  by  same  parties,  and  given  for  one  thou- 
sand dollars  loaned  by  the  plaintifiT  to  Howe ;  and  that  by 
the  terms  of  the  agreement,  and  as  a  condition  of  the  loan, 
Howe  agreed  to  purchase,  and  did  purchase,  of  the  plaintiff 
a  worthless  judgi;nent  held  by  him  against  Enoch  8.  Duckin- 
field,  who  was  insolvent,  for  the  sum  of  one  hundred  and  eighty- 
one  dollars  and  fifty-two  cents,  and  paid  that  sum  therefor. 

On  the  part  of  the  plaintiff,  it  appeared  that  Enoch  8. 
Duckinfield  had  carried  on  the  business  of  malting,  at  Phelps, 
several  years  next  prior  to  the  6th  of  October,  1858 ;  that  a 
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short  time  before  that  date,  he  applied  to  the  plaintifiF,  who 
was  a  farmer,  to  sell  him  the  plaintiflF's  crop  of  barley,  and 
to  lend  him  money ;  that  the  plaintiff  then  had  a  demand 
against  him  of  about  one  hundred  and  eighty  dollars,  which 
was  in  judgment ;  that  it  was  proposed  that  the  plaintiff 
should  sell  him  the  barley,  and  lend  him  money  enough,  with 
the  price  of  the  barley  and  the  amount  of  the  judgment,  to 
make  one  thousand  dollars,  and  give  a  credit  of  four  months, 
provided  Duckinfield  would  give  security ;  that  Duckinfield 
proposed  Howe  as  surety,  and  the  plaintiff  consented  to  take 
him,  and  thereupon  it  was  agreed  to  meet  on  the  7th  of 
October  and  consummate  the  arrangement ;  that  all  the  par- 
ties met  on  that  day  at  the  malt-house,  and  Howe,  after  say- 
ing that  Enoch  had  spoken  to  him  about  an  arrangement  for 
some  money,  took  the  plaintiff  aside,  and  stated  to  him  that 
he  and  Enoch  had  made  a  contract  to  go  into  the  malting 
business  together,  and  divide  profits  equally ;  that  he  would 
give  his  note  for  the  one  thousand  dollars,  and  George  Duck- 
infield, the  father  of  Enoch,  would  indorse  it ;  that  it  would 
not  do  for  Enoch  to  be  known,  as  he  was  involved ;  that  all 
the  business  was  to  pass  through  Howe's  hands,  and  there 
was  an  agreement  between  him  and  Enoch  that  he  was  to 
take  the  amount  of  the  judgment  out  of  Enoch's  share  of  the 
profits ;  he  also  said  there  was  a  quantity  of  barley  at  the 
malt-house  that  would  pass  through  his  hands.  The  plain- 
tiff and  Howe  then  joined  the  Duckinfields,  and  the  trans- 
action was  consummated  in  the  mode  proposed  by  Howe. 
After  these  facts  were  testified  to  by  the  plaintiff,  Howe  was 
examined  in  his  own  behalf,  and  although  his  attention  was 
called  to  them,  he  did  not  deny  them,  but  admitted  them  in 
part,  and  as  to  some  points  disclaimed  recollection.  It  also 
appeared  that  in  1858  Enoch  Duckinfield  commenced  carry- 
ing on  the  malting  business  in  the  name  of  his  father,  and 
that  on  the  6  th  of  October  in  that  year  his  father  and  Howe 
agreed,  in  writing,  to  carry  on  the  business  as  partners,  and 
that  Enoch  should  be  employed,  at  his  father's  expense^  as 
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clerk  and  agent,  to  superintend  the  business  in  all  its  parts, 
subject  to  the  direction  of  Howe  in  the  purchase  and  sale  of 
barley,  rye  and  malt.  The  partnership  term  provided  for  by 
this  agreement  expired  on  the  first  day  of  June,  1859,  and  at 
that  time  it  was  arranged  that  Howe  might  run  the  estab- 
lishment the  next  year,  to  make  up  the  last  year's  loss ;  and 
Howe  testified  that  it  was  arranged  that  Enoch  should  have 
his  living  out  of  it ;  but  it  was  proved  that  Howe  stated,  in 
the  fall  of  that  year,  that  Enoch  was  to  have  half  of  the 
profits,  after  paying  the  men's  board.  This  arrangement  was 
in  force  when  the  renewal  not  in  suit  was  given.  At  the 
expiration  of  that  arrangement,  Howe  rented  the  establish- 
ment of  Greorge  Duckinfield,  and  arranged  with  Enoch  to  take 
charge  of  it,  and  to  apply  one  half  of  the  net  profits  towards 
paying  Enoch's  indebtedness  to  Howe. 

The  defendant  proved  the  note  of  $1000,  which  was  re- 
newed by  the  note  in  suit,  and  the  alleged  assignment  of  the 
judgment,  and  the  note  given  for  the  same,  which  were  aU 
made  on  the  7th  day  of  October,  1858.  He  then  called 
Charles  E.  Hobbie,  Esq.,  who  testified  that  he  had  a  conver- 
sation with  the  plaintiflF  in  March  or  April,  1860,  in  which 
the  latter,  after  having  finished  a  consultation  with  the  wit- 
ness about  a  matter  between  himself  and  Austin  Salisbury, 
said,  "I  have  succeeded  in  getting  my  pay,  or  collecting  the 
Duckinfield  judgment."  The  defendant's  counsel  then  asked 
the  witness  this  question :  "  How  did  he  say  he  got  his  pay  ?" 
The  plaintiff's  counsel,  to  lay  the  foundation  for  an  objection 
to  the  question,  cross-examined  the  witness,  who  testified 
that  he  was  at  the  time  of  the  conversation,  and  then  was, 
an  attorney  and  counsellor  of  this  court,  and  that  he  was  the 
plaintiff's  attorney  in  the  suit  against  Duckinfield,  and  as 
such  sued  the  demand  for  him,  and  got  it  into  judgment. 
The  witness  had  before  testified,  on  the  direct  examination, 
that  this  conversation  came  up  incidentally  after  the  other 
case  had  closed,  and  that  in  it  he  was  not  acting  as  the 
plaintiff's  counsel  or  attorney.     The  plaintiff's  counsel  then 
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objected  to  the  question^  on  the  ground  that  the  communica- 
tion called  for  by  it  was  a  privileged  one,  as  between  attorney 
and  client,  and  the  objection  was  sustained  by  the  court,  and 
the  defendant's  counsel  excepted. 

The  testimony  was  conflicting  as  to  whether  the  loan  was 
made  to  Howe  or  to  Enoch  S.  Duckinfield.  The  judge 
charged  the  jury,  in  substance,  as  follows :  That  if  they  be- 
lieved from  the  evidence  that  the  loan  for  which  the  first 
thousand  dollar  note  was  given  was  made  to  the  defendant 
Howe  alone,  or  to  the  defendant  and  Enoch  S.  Duckinfield 
as  copartners,  and  the  plaintiff  imposed  as  a  condition  of 
the  loan  that  Howe,  or  Howe  and  Duckinfield,  should  pur- 
chase the  judgment  against  Enoch  S.  Duckinfield  at  the  price 
of  |;181.52,  and  that  Enoch  S.  Duckinfield  was  wholly  in- 
solvent at  the  time  of  such  loan,  and  had  no  means  of  paying 
any  part  of  such  judgment,  and  that  the  plaintiff  knew  it; 
and  that  the  note  in  suit  was  taken  in  renewal  of  the  first 
thousand  dollar  note,  then  the  whole  transaction  was  usuri- 
ous and  the  note  in  suit  void,  and  in  that  case  they  should 
find  for  the  defendant.  But  if  they  believed  from  the  evi- 
dence that  such  loan  was  made  to  Enoch  S.  Duckinfield 
alone,  the  note  in  suit  was  valid,  and  they  should  find  for  the 
plaintiff  the  amount  of  the  note,  with  interest. 

The  jury  rendered  a  verdict  for  the  plaintiff  for  ten  hun- 
dred and  ninety-four  dollars  and  fourteen  cents,  and  the  de- 
fendant appealed  from  the  judgment  entered  thereon. 

D,  Herron^  for  the  appellant. 

Smith  &  Laphaniy  for  the  respondeat^ 

By  the  Court,  Johnson,  J.  The  charge  to  the  jury  that 
if  they  believed,  from  the  evidence,  that  the  loan  was  made 
to  Duckinfield  alone,  the  note  was  valid,  was  unquestionably 
correct.  If  such  was  the  fact,  it  was  simply  an  agreement 
on  the  part  of  the  borrower  to  pay  a  subsisting  debt  of  his 
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own^  in  consideration  of  a  new  credit^  or  a  further  loan. 
There  can  be  no  usury  in  such  an  agreement  if  the  promise 
is  to  pay  only  the  amount  actually  due  on  the  old  debt,  and 
the  amount  of  the  loan  with  lawful  interest.  I  think  there 
was  sufficient  evidence  upon  the  subject,  to  authorize  the 
submission  of  that  question  to  the  jury. 

But  the  exclusion  of  the  evidence  proposed  to  be  given  on 
the  part  of  the  defendant  by  the  witness  Hobbie  was,  I  think, 
clearly  erroneous.  It  was  certainly  material,  in  view  of  the 
questions  tried  and  submitted  to  the  jury.  Indeed,  there  is 
no  pretense  on  the  part  of  the  plaintiflF  that  it  was  not  ma- 
terial to  the  issue.  It  was  objected  to  and  excluded  on 
grounds  which  assumed  its  materiality,  and  it  is  impossible 
for  the  court  here  to  see  how  its  admission  would  have 
aflFected  the  minds  of  the  jury.  It  was  objected  to  and  ex- 
cluded upon  the  ground  that  it  was  a  confidential  communi- 
cation from  a  party  to  his  attorney,  and  therefore  privileged. 
It  will  be  seen,  however,  upon  looking  with  a  little  care  at 
the  evidence  on  the  subject,  that  the  communication  sought 
to  be  proved,  did  not  partake  at  all  of  the  character  of  a 
privileged  communication.  The  witness  had  been  the  attor* 
ney  of  the  plaintiff,  in  the  action  in  which  the  judgment  was 
obtained.  But  the  communication  was  made  about  two  years 
and  a  half  after  the  judgment  was  obtained,  and  several 
months  after  the  plaintiff  had  assigned  it  to  the  defendant 
in  this  action,  and  had  ceased  to  have  any  interest  in  it,  or 
connection  with  it.  The  relation,  therefore,  had  entirely 
ceased  between  them,  in  respect  to  that  demand  or  its  en-r 
forcement.  The  witness  expressly  testified  that  the  conver- 
sation came  up  incidentally  between  himself  and  the  plaintiff, 
and  that  he  was  not  acting  as  the  plaintiff's  attorney  in  re- 
spect to  the  subject  of  it.  It  was,  plainly,  a  mere  casual 
statement  as  to  the  manner  in  which  a  matter  had  been  a 
long  time  before  disposed  of,  and  about  which  the  plaintiff, 
so  far  as  appears,  neither  desired  nor  sought  any  advice  or 
counsel.     It  does  not,  therefore,  come  at  all  within  the  class 
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of  privileged  communications  between  attorney  and  cUent. 
It  is  a  matter  of  no  moment  whatever,  as  regards  this  ques- 
tion, that  the  witness  was  at  the  time  the  attorney  of  the 
plaintiff  in  another  matter,  and  that  they  had  just  before 
been  in  consultation  in  respect  to  such  other  matter.  That 
gave  the  plaintiff  no  privilege  whatever  in  respect  to  state- 
ments made  upon  other  subjects  wholly  foreign  to  the  one  on 
which  the  advice  and  counsel  had  been  just  previously  sought. 
A  statement  made  to  an  attorney  is  no  more  privileged  than 
one  made  to  any  other  person,  unless  it  is  made  for  the  pur- 
pose of  obtaining  professional  advice  on  the  subject  of  such 
statement.  If  it  is  a  statement  which  has  no  reference  to 
the  professional  employment,  it  falls  within  the  exception  to 
the  rule  of  exclusion,  although  made  while  the  relation  of 
attorney  and  client  exists.  (1  Greenl,  Ev.  §  244.  1  Phil. 
Ev.  145.  2  StarUe'8  Ev.  230,  231.)  This  is  the  rule  in  aU 
the  standard  works  upon  evidence,  and  no  case  can  be  found 
to  the  contrary.  If  the  statement  had  been  made  with  a 
view  of  obtaining  professional  advice  from  the  witness,  in 
regard  to  the  validity  of  the  transaction,  of  which  the  assign- 
ment was  a  part,  it  would  have  been  privileged.  But  the 
evidence  expressly  negatives  this,  and  shows  that  it  was  made 
merely  for  the  purpose  of  conveying  a  piece  of  information. 
I  have  assumed,  from  the  facts  disclosed  by  the  evidence, 
that  the  relation  of  attorney  and  client  was  at  an  end,  as 
regards  the  action  in  which  the  judgment  assigned  was 
obtained.  I  think  it  needs  no  argument  to  fortify  this 
assumption.  A  bare  statement  of  the  facts  will  show  most 
conclusively  that  the  relation  growing  out  of  that  employ- 
ment was  no  longer  subsisting  when  the  statement  in  ques- 
tion was  made.  Not  only  was  the  action  at  an  end,  but  the 
plaintiff  had,  long  before,  ceased  to  have  any  interest  in,  or 
connection  with,  the  fruits  of  the  litigation.  The  founda^ 
tion  of  the  relation  was  gone,  as  much  as  though  the  judg- 
ment had  been  paid  in  money.  The  witness  was  not  even 
the  attorney  of  the  assignee  of  the  judgment.     The  case  of 
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Williams  v.  Fitch,  (18  N,  Y.  Rep.  546,)  relied  upon  by  the 
plaintiff's  counsel,  is  in  no  respect  adverse  to  the  foregoing 
views,  but  is  entirely  in  accordance  with  them.  In  that  case 
the  statement  was  upon  the  very  subject  of  the  professional 
employment. 

The  judgment  must  therefore  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

[MoKROB  General  Teem,  June  2, 1862.    Johnson^  Welles  and  Smithf  Jus- 
tices.] 


Fellows  vs.  The  Commissioners  for  loaning  certain  moneys 
of  the  United  States  of  the  county  of  Oneida,  and  Bliss. 

The  rule  that  when  an  agent,  while  strictly  pursuing  his  authority,  commits  a 
wrong,  he  thereby  binds  the  principa],  does  not  apply  to  a  case  where  the 
agent  departing  from  the  line  of  his  duty  is  bargaining  on  his  own  account, 
and  securing  a  benefit  for  his  own  private  advantage,  exclusively. 

When  an  agent  does  not  pretend,  nor  assume,  to  be  acting  for  another,  but 
purely  and  strictly  on  his  own  behalf,  and  for  his  own  benefit,  a  subsequent 
ratification  will  not  bind  the  principal. 

The  payment  of  a  bonus,  by  a  borrower,  to  the  agent  through  whom  a  loan 
is  made,  without  the  knowledge  or  assent  of  the  principal,  does  not  con- 
stitute usury,  so  as  to  invalidate  the  security  taken  on  the  loan. 

B.  and  P.,  who  were  commissioners  for  loaning  certain  moneys  of  the  United 
States,  within  a  certain  district,  appointed  by  the  state,  and  acting  under  a 
special  and  limited  authority  defined  by  law,  and  having  no  power  to  act  for 
their  principal,  the  state,  except  that  contained  in  the  statute,  made  a  loan  to 
F.  of  $500,  of  the  public  moneys,  taking  from  him  a  mortgage  to  secure  the 
payment  thereof,  and  exacting  and  receiving  from  him  $16,  by  way  of  bonus 
to  themselves.    Held  that  this  did  not  render  the  mortgage  void  for  usury. 

It  seems  that  if  a  borrower  of  any  portion  of  the  United  States  deposit  fund  omits 

to  pay  the  interest  due  in  October  and  for  23  days  thereafter,  the  mortgage 

-becomes  ^pso  facto  foreclosed,  and  the  commissioners  are  seised,  at  once, 

of  an  absolute  and  indefeasible  estate  in  fee  of  the  lands;  after  which  there 

remains  only  a  right  of  redeipption,  as  specified  in  the  act. 

rpHIS  action  was  commenced  originally  by  the  plaintiff  above 

A   named,  against  "  The  Commissioners  for  loaning  certain 

moneys  of  the  United  States  of  the  county  of  Oneida/'  on 
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the  29th  day  of  January,  1861.  The  object  of  the  action 
was  to  set  aside  and  cancel  a  mortgage  executed  by  the  plain- 
tiff and  one  William  K.  Fellows,  to  said  commissioners,  for 
$500,  bearing  date  the  2d  day  of  November,  1855,  on  the 
ground  of  usury.  The  premises  had  been  conveyed  by  Will- 
iam K.  Fellows  to  the  plaintiff.  The  interest  had  been  paid 
on  the  mortgage  until  1860.  And  on  account  of  the  non- 
payment that  year,  the  premises  were  advertised  to  be  sold 
under  the  mortgage,  on  the  5th  day  of  February,  1861.  At 
the  commencement  of  the  action,  an  injunction  order  re- 
straining the  defendants  from  selling  was  obtained  and  served 
with  the  summons  and  complaint.  That  order  was  vacated 
by  the  justice  who  granted  it,  of  which  neither  the  plaintiff 
nor  his  attorney  had  notice  until  after  the  sale  of  the  prem- 
ises. The  defendant  Jonathan  Bliss  became  the  purchaser 
at  the  sale,  at  the  request  of  the  commissioners,  with  full 
knowledge  of  the  interest  and  equities  of  the  plaintiff,  and 
paid  no  part  of  the  purchase  money.  The  plaintiff  then  by 
leave  of  the  court  served  a  supplemental  complaint,  and 
amended  the  summons  by  making  Bliss  a  party  defendant, 
and  the  relief  prayed  for  in  the^complaint  was  as  follows : 
That  the  mortgage  be  declared  void,  and  that  the  defendant 
be  adjudged  to  execute  a  release  and  discharge  of  the  same ; 
or  in  case  said  mortgage  should  not  be  held  to  be  absolutely 
and  entirely  void  for  usury,  that  the  plaintiff  might  be  re- 
lieved from  paying  thereon  more  than  the  money  actually 

.  loaned,  with  the  interest.  And  further,  by  way  of  supple- 
mental complaint  and  as  against  all  the  defendants,  that  the 
said  Bliss  be  required  to  surrender  up  and  cancel  any  and 
all  evidence  of  title  that  may  have  been  given  to  him  by  the 
said  commissioners  upon  the  aforesaid  sale  or  by  reason 
thereof;  and  that  said  sale  be  declared  void,  so  far  as  the 
rights  of  the  plaintiff  are  concerned.  And  in  case  the  said 
mortgage  should  not  be  adjudged  void,  or  any  part  thereof, 

'  by  reason  of  any  thing  in  said  complaint  contained,  then  that 
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the  plaintiff  be  allowed  to  redeem  said  premises  the  same  in 
all  respects  as  if  said  sale  had  not  been  made. 

The  cause  was  brought  to  trial  at  a  special  term  of  this 
court,  on  the  20th  day  of  November,  1861,  before  his  honor 
Judge  Bacon.  And  on  the  opening  by  the  plaintiff's  coun- 
sel, the  counsel  for  the  defendant  moved  for  judgment  on  the 
complaint  and  opening  of  counsel,  upon  these  grounds: 
First.  That  the  complaint  stated  that  the  interest  on  the 
mortgage  was  not  paid,  and  the  proceeding  to  sell  was  in 
pursuance  of  the  statute.  Second.  The  plaintiff  asks  to  be 
relieved  from  the  non-payment  of  the  interest  and  the  abso- 
lute transfer  of  the  title  of  the  mortgaged  premises,  by 
virtue  of  the  1  B.  S.  698,  §  32,  5th  ed,  to  be  relieved  from 
the  sale  of  the  mortgaged  premises  and  its  effect.  To  obtain 
this  relief,  they  must  bring  into  court  and  offer  to  pay  the 
money  actually  loaned.  Third.  This  is  not  a  case  of  usury ; 
the  commissioners,  Messrs.  Kouse  and  Potter,  were  agents  of 
the  lender — acting  under  a  special  and  public  authority. 
The  authority  w^as  by  virtue  of  a  general  statute,  and  every 
one  is  deemed  to  know  it.  There  is  no  pretense  or  allega- 
tion that  the  lender,  which  is  the  state,  received  any  bonus, 
or  authorized,  or  had  knowledge  of,  or  assented  to,  any. 
That  could  only  be  done  by  act  of  the  legislature.  The 
payment  of  a  bonus  to  an  agent,  through  whom  a  loan  is 
made,  without  the  knowledge  or  assent  of  the  principal,  does 
not  invalidate  the  security.  The  bonus  must  be  for  the  lend- 
er, the  principal.  In  this  case,  it  is  admitted  the  alleged 
usury  was  not  in  fact  received  for  the  principal's  benefit. 
Fourth.  The  plaintiff  is  not  entitled  to  have  the  sale  opened 
by  reason  of  the  injunction,  or  any  thing  pertaining  to  it, 
as  he  has  not  made  a  case  which  entitles  him  to  have  the 
sale  opened.  He  has  not  shown  that  he  desired  to  bid  at  the 
sale,  or  to  redeem  the  premises. 

The  court  granted  the  motion,  to  which  ruling  and  decis- 
ion the  plaintiff  excepted.  The  plaintiff's  counsel  then  of- 
feit^d  to  prove  all  the  facts  and  allegations  set  out  in  the 
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complaint,  to  which  the  defendants'  counsel  objected,  on  the 
grounds  that  the  facts  stated  in  the  complaint^  coupled  with 
the  admission  that  the  money  alleged  to  have  been  paid  or 
allowed  for  usury,  was  not  taken  for  or  paid  over  to  the  state, 
did  not  entitle  the  plaintiff  to  the  relief  demanded.  The 
court  sustained  the  objection,  to  which  the  plaintiff's  coun- 
sel excepted.  The  court  then,  on  motion  of  the  defendants' 
counsel,  dismissed  the  complaint,  and  the  plaintiff  appealed 
from  the  judgment. 

X.  J.  Sanders,  for  the  plaintiff. 

(7.  H.  Doolittle,  for  the  defendants. 

By  the  Courty  Bacon,  J.  This  case  was  decided  mainly 
upon  the  authority  of  Condit  v.  Baldwin^  (21  N.  T,  Bep, 
219,)  with  which  it  is  nearly  identical  in  its  facts,  and  from 
which  it  seems  to  me  impossible  to  distinguish  it,  in  princi- 
ple. In  that  case  the  money  loaned  ($400)  was  the  money 
of  the  plaintiff,  intrusted  to  one  Williams  as  her  agent  to 
loan.  The  defendants  negotiated  a  loan  for  that  amount, 
from  Williams,  and  the  promissory  note  of  the  defendants 
for  the  amount  of  the  $400  was  received  by  Williams  for  the 
plaintiff,  and  the  sum  of  $25  was  paid  by  them  to  Williams 
as  a  bonus,  for  his  own  use  and  benefit.  The  suit  was  upon 
the  note,  in  the  name  of  the  lender  of  the  money,  and  the 
defense  of  usury  was  pleaded,  and  it  was  adjudged  in  the 
supreme  court  and  on  appeal  by  the  court  of  appeals,  that 
where  an  agent  thus  intrusted  with  money  to  invest  at  legal 
interest  exacted  a  bonus  for  himself  as  a  condition  of  mak- 
ing the  loan,  without  the  knowledge  of  his  principal,  this  did 
not  constitute  usury  in  the  principal,  nor  affect  the  security 
in  his  hands. 

The  doctrine  of  the  court  in  that  case  is  in  substance  that, 
to  constitute  usury,  there  must  be  an  unlawful  intent  on  the 
lender  to  take  illegal  interest,  and  the  intention  to  secure  the 
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illegal  interest  must  have  been  in  the  full  contemplation  of 
both  the  real  parties  to  the  transaction.  In  contracting  for, 
and  receiving,  the  bonus,  the  agent  was  not  acting  in  the 
business  and  in  behalf  of  his  principal,  but  departed  from 
his  instructions,  and  violated  the  law.  The  rule,  therefore, 
that  when  an  agent  while  strictly  pursuing  his  authority 
commits  a  wrong,  he  thereby  binds  the  principal,  does  not 
apply  to  a  case  where  the  agent,  departing  from  the  line  of 
his  duty,  is  bargaining  on  his  own  account,  and  securing  a 
benefit  for  his  own  private  advantage  exclusively. 

In  answer  to  the  argument  that  by  accepting  the  note  and 
commencing  a  suit  upon  it  claiming  the  full  amount,  the 
plaintiff  had  ratified  all  the  acts  of  the  agent  connected  with 
the  loan,  it  was  said  that  the  plaintiff  only  ratified  the  loan 
at  the  rate  of  interest  expressed  in  the  note,  and  that  having 
had  no  knowledge  of  the  alleged  usury,  the  principal  could 
not  be  held  to  have  ratified  the  payment  made  to  the  agent 
on  his  own  behalf.  As  to  the  plaintiff,  the  whole  transaction 
of  the  exaction  and  receipt  of  the  bonus  was  ^^  inter  alios 
acta"  When  an  agent  does  not  pretend,  nor  assume,  to  be 
acting  for  another,  but  purely  and  strictly  on  his  own  behalf 
and  for  his  own  benefit,  a  subsequent  nitificatiou  does  not 
bind  the  principal. 

These  views  and  principles  were,  I  am  aware,  strongly  con- 
troverted by  an  able  dissenting  opinion  of  Judge  Comstock, 
but  they  were  concurred  in  by  a  majority  of  the  court,  and 
the  decision  is  the  decision  of  the  court,  and,  whatever  pri- 
vate view  we  may  entertain,  is  to  be  followed  and  respected 
as  the  law  of  the  land. 

All  the  essential  facts  of  that  cp-se  in  the  court  of  appeals 
exist  in  the  present  case.  The  money  for  the  loan  of  which 
the  mortgage  of  Fellows,  which  is  sought  to  be  avoided  for 
usury,  was  taken,  formed  originally  a  part  of  the  United 
States  surplus  moneys  deposited  with  the  state,  and  which 
the  state  received  upon  trust  for  its  repayment  whenever 
called  for  by  the  government  of  the  union.     This  money  was 
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apportioned  among  the  several  counties  in  the  state,  to  be 
loaned  for  the  purpose  of  providing  a  fund  for  educational 
objects,  and  commissioners  were  appointed  in  each  county, 
who  were,  by  the  act  creating  them,  to  loan  the  money  on  ad- 
equate mortgage  security,  at  seven  per  cent  interest.  The 
mortgage  in  this  case  was  given  to  the  "commissioners  for 
loaning  certain  moneys  of  the  United  States  of  the  county 
of  Oneida/'  Rouse  and  Potter  were  the  individuals  then 
in  ojfice,  and  were  the  agents  of  the  lender,  which  was  the 
state,  acting  under  a  special  and  limited  authority  defined 
by  law,  and  had  ma^  power  to  act  for  th«^  lender,  except  that 
contained  in  the  statute. 

Of  course  the  state  knew  nothing  of  the  alleged  transac- 
tion between  Kouse  and  Potter  and  the  mortgagor,  which  is 
claimed  to  have  been  usurious,  and  it  is  admitted  that  the 
bonus,  if  any  was  paid,  was  not  received  by  the  state.  Such 
being  the  conceded  facts,  the  case  is  brought  precisely  within 
the  principle  established  in  Condit  v.  Baldwin j  that  the  pay- 
ment of  a  bonus  to  the  agent  through  whom  a  loan  is  made, 
without  the  knowledge  or  assent  of  the  principal,  does  not 
constitute  usury  so  as  to  invalidate  the  security  taken  on 
the  loan. 

It  is  said  that  these  parties  were  something  more  than 
agents ;  that  they  were  the  lenders  of  the  money,  having  no 
principal  to  consult,  and  no  one  behind  to  assent  to,  or  dis- 
sent from,  their  proceedings.  Precisely  the  same  thing  might 
have  been  said,  and  the  same  facts  existed  in  the  case  of 
Condit  V.  Baldwin,  Williams  had  his  general  authority  to 
loan  the  money  for  his  principal,  at  seven  per  cent ;  the  same 
authority  the  statute  gave  tlie  commissioners  in  this  case. 
The  lender  knew  nothing  of  the  negotiation,  nothing  of  the 
security,  and  each  received  and  held  the  obligation  to  pay  the 
money  that  each  had  advanced,  ignorant  of,  and  unaffected 
by,  an  outside  arrangement  wholly  beyond  the  authority,  and 
for  the  exclusive  private  benefit  and  advantage  of  the  agent. 
The  plaintiff'  having  failed  to  show  that  the  mortgage  was 
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void  for  usury,  which  was  the  entire  gravamen  of  his  com- 
plaint, was  properly  nonsuited,  and  the  complaint  dismissed. 

There  was  no  application  upon  the  trial  for  leave  to  re- 
deem the  premises  from  the  mortgage  sale,  by  paying  the 
mortgage  and  the  interest,  although  there  is  such  a  prayer 
in  the  complaint.  The  case  was  decided  entirely  upon  the 
allegations  of  fact  in  the  complaint  coupled  with  the  real  ad- 
missions made  on  the  trial,  and  the  other  point,  now  sug- 
gested for  the  first  time,  did  not  arise. 

I  am  strongly  inclined  to  think  that  there  is  another  fatal 
objection  to  the  remedy  sought  here,  to  wit,  that  the  appli- 
cation comes  too  late.  By  the  statute  (1  B.  S.  698,  §  32, 
5th  ed.)  it  is  provided  that  if  the  borrower  omits  to  pay  in- 
terest due  in  October  and  for  twenty-three  days  thereafter, 
the  mortgage  becomes  ipso  facto  foreclosed,  and  the  com- 
missioners are  seised  at  once  of  an  absolute  and  indefeasible 
estate  in  fee  of  the  lands,  ''any  law,  usage  or  practice  of  the 
courts  of  equity  to  the  contrary  notwithstanding."  After 
this  there  remains  only  a  right  of  redemption,  as  specified  by 
the  act.  The  interest  on  this  mortgage  was  not  then  paid^ 
and  by  the  act  the  title  became  absolutely  vested  in  the  com- 
missioners beyond  the  reach  of  a  court  of  equity.  If  the 
plaintiff  desired  to  be  relieved  from  this  mortgage  upon  the 
grounds  he  has  alleged,  it  seems  to  me  he  should  have  moved 
before  the  forfeiture,  and  the  absolute  alienation  which  the 
statute  makes,  and  that  neither  relief  nor  redemption  are  now 
within  his  power. 

But  however  this  may  be,  I  think  that  on  the  other  ground 
the  relief  was  properly  denied,  and  the  judgment  dismissing 
the  complaint  should  be  affirmed. 

[OswBGO  Qbkebal  Tebm,  July  8, 1862.  MuUin,  Morgan  and  Bacon,  Ju- 
Uces.] 
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The  People,  ex  reh  Whillis,  vs.  Brotherson. 

Ad  attachment  will  not  be  granted  against  an  attorney,  for  the  non-payment 

of  money  collected  by  him  for  a  client,  after  the  remedy  by  action  is  barred 

by  the  statute  of  limitations. 
The  proceeding  by  attachment,  to  compel  the  payment  of  money,  is  a  ciTil 

remedy,  and  unless  a  legal  right  be  established,  the  application  for  an 

attachment  is  without  foundation. 
The  court  will  not  compel  payment,  in  any  form  of  proceeding,  when  it  is 

made  to  appear  that  there  is  nothing  due  according  to  the  law  of  the  land. 

MOTION  for  an  attachment  to  compel  the  pajmaent  of 
money  collected  by  the  defendant  as  an  attorney. 

BoCEES,  J.  This  is  an  application  by  Mr.  Whillis  against 
Mr.  Brotherson,  an  attorney  and  counsellor  of  this  court,  for 
an  attachment  for  the  non-payment  of  money  collected  and 
received  by  him  in  an  action  in  which  Whillis  was  plaintiff 
and  John  Gilchrist  was  defendant. 

The  motion  for  the  attachment  against  Brotherson  was 
noticed  for  the  15th  of  January,  1861,  the  papers  for  the 
motion  having  been  served  probably  about  the  first  of  that 
month,  as  the  notice  bears  date  on  that  day.  It  appears  that 
the  motion  was  actually  made  on  the  21st  January,  1861, 
when,  the  papers  presented  being  in  conflict  and  leaving  the 
material  facts  in  an  unsatisfactory  state,  an  order  was  direct- 
ed, referring  it  to  "  W.  L.  F.  Warren,  Esq.,  as  referee  to 
take  the  evidence  upon  the  question  presented  by  the  affi- 
davits which  were  controverted,  and  report  the  evidence  to 
the  court,  with  his  conclusions  of  fact  thereon.''  The  referee 
heard  the  matter  pursuant  to  the  order,  and  filed  his  report, 
with  the  evidence  taken  before  him.  The  motion  is  now 
renewed  on  the  original  papers  and  the  said  report  and 
evidence. 

A  very  great  proportion  of  the  matters  stated  in  the  affi- 
davits and  in  the  proof  taken  by  the  referee  are  of  no  value 
on  this  motion,  and  might  well  be  expunged.  The  material 
facts  on  which  the  motion  must  be  determined,  now  stand, 
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in  my  judgment,  indisputable^  and  are  these ;  On  the  8th 
March,  1845,  Whillis  recovered  a  judgment  against  Gilchrist, 
in  a  justice's  court,  for  $93.32  damages  and  costs.  An  appeal 
was  taken  by  Gilchrist  to  the  Saratoga  common  pleas,  where 
the  cause  was  tried  in  September,  1845,  and  judgment  was 
rendered  against  Whillis  for  costs  of  suit.  Whillis  then  took 
an  appeal  to  the  supreme  court,  and  obtained  a  reversal  of  the 
judgment,  with  an  order  for  a  new  trial.  The  action  was 
thereafter  tried  three  times  in  the  common  pleas  without  ob- 
taining a  verdict ;  the  jury  at  each  trial  being  unable  to  agree. 
The  cause  then  came  into  the  supreme  court,  under  the  new 
constitution  of  the  state,  and  pursuant  to  the  judiciary  act 
of  1847.  A  fourth  trial — or  rather  a  fifth,  counting  that 
before  the  justice  as  one — was  commenced  at  the  circuit,  and 
it  appearing  that  the  case  was  referable,  the  judge  ordered  a 
reference  to  Judge  Doe,  as  sole  referee,  to  hear  and  determ- 
ine the  case.  It  was  heard  before  the  referee,  who  on  the 
13th  October,  1848,  reported  in  favor  of  Whillis  for  the  sum 
of  $157.97.  Judgment  was  entered  on  this  report  on  the 
23d  December,  1848,  for  that  sum,  with  $343.27  costs,  in 
all  $501.24.  A  case  was  made  and  settled,  and  an  applica* 
tion  was  made  to  the  supreme  court,  at  general  term,  for  a 
new  trial,  which  was  denied  without  costs  to  either  party. 
But  the  damages  to  be  recovered  were  reduced  to  $100.  I 
infer  this  application  for  a  new  trial  was  on  appeal  from  the 
judgment  entered  on  the  report  of  the  referee,  and  it  seems 
that  the  denial  of  a  new  trial  was  early  in  1850. 

Mr.  Brotherson  was  attorney  of  record  and  counsel  for 
Whillis  from  the  commencement  of  the  action,  and  as  such 
attorney  collected  and  received  the  amount  of  the  judgment, 
and  on  the  25th  June,  1850,  acknowledged  satisfaction  and 
discharged  it  of  record.  Immediately  thereafter,  and  in  the 
following  month,  July,  1850,  Whillis  demanded  or  claimed 
of  Brotherson  such  portion  of*  the  judgment  as  belonged  to 
him.  But  Brotherson  did  not  pay  him  any  part  of  it,  but 
still  retains  the  whole  amount  so  collected  and  received,  claim- 
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ing  that  what  he  holds  is  no  more  than  a  fair  remuneration 
for  his  services  in  the  €U2tion. 

As  regards  the  facts  above  detailed,  there  is  no  contro- 
versy— no  dispute.  Both  parties  admit  them  to  exist.  Sup- 
pose these  facts  to  constitute  the  whole  case — and  this  is 
putting  it  in  the  most  favorable  light  for  the  relator — is  he 
entitled  to  his  motion  for  an  attachment  ?  The  defendant, 
Brotherson,  insists  that  this  extraordinary  remedy  is  resorted 
to  for  the  purpose  of  enforcing  a  stale  demand — a  claim  ad- 
mittedly barred  by  the  statute  of  limitations.  It  is  entirely 
clear  that  the  demand  could  not  be  enforced  by  an  ordinary 
action,  against  a  plea  of  the  statute  of  limitations.  The 
money  was  collected  on  or  prior  to  the  25th  June,  1850, 
nearly  ten  years  before  this  proceeding  for  an  attachment  was 
taken.  It  was  held  in  Stafford  v.  Richardson,  (15  Wend. 
302,)  that  an  action  against  an  attorney  for  moneys  collected 
by  him  must  be  brought  within  six  years  after  the  money  is 
received  by  him,  or  the  plaintiff  will  be  barred  by  the  statute 
of  limitations.  In  this  case  Judge  Savage  remarks,  {p.  306,} 
that  the  plaintiff  should  have  brought  his  suit  within  six 
years  from  the  time  of  receiving  the  money  ;  and  it  is  no  ex- 
cuse for  him  that  he  had  made  no  demand.  It  was  his  own 
fault  that  he  had  not  put  himself  in  a  condition  to  sue,  and 
he  can  never  take  advantage  of  his  own  laches.  But  if  it  be 
assumed  that  no  action  can  be  maintained  against  an  attor- 
ney, for  money  collected  by  him,  until  demand,  as  is  undoubt- 
edly the  rule,  {Taylor  v.  Bates,  5  Cowen,  376;  Bathbun 
V.  IngaU,  7  Wend,  320,)  then  Whillis'  right  of  action  was 
perfect  as  early  as  July,  1850.  This  is  clearly  established 
by  the  proof  on  both  sides.  Indeed  the  attorney  and  counsel 
for  the  relator  on  this  application  swears  that  he  knew  this 
claim  was  outlawed  as  an  ordinary  action  when  he  advised 
WhiUis  to  take  this  proceeding. 

The  question  then  is  this :  Can  the  relator  have  a  remedy 
by  attachment  when  he  is  shown  to  have  none  by  an  ordinary 
action  ?    I  am  well  satisfied  he  cannot.     The  statute  of  lim- 
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itations  is  a  statute  of  peace,  and  may  be  urged  as  a  protec- 
tion against  a  stale  demand,  in  whatever  form  the  claim  may 
be  presented  in  court.  It  has  been  well  said  that  the  statute 
is  founded  in  a  wise  policy,  and  is  not  to  be  subjected  to 
judicial  exceptions  arising  from  supposed  equity.  It  fur- 
nishes a  general  rule  for  the  observance  of  the  court  in  cases 
that  are  analogous  in  character.  So  it  was  held  in  Faff  v. 
Kinney^  (1  Brad/.  1,)  that  although  the  statute  was  not  in 
terms  applicable  to  proceedings  in  the  surrogate's  court,  still 
there  was  no  reason  why  an  action  barred  by  the  statute  in 
all  other  courts  should  be  sustained  in  the  surrogate's  court. 
This  principle  was  somewhat  elaborated  by  the  chancellor  in 
McCartee  v.  Camel,  (1  Barb.  Oh.  B.  455.)  He  says,  "  the 
statute  of  limitations  does  not  in  terms  specify  the  time  within 
which  a  creditor,  legatee  or  distributee  shall  institute  a  suit 
before  the  surrogate,  against  executors  or  administrators,  to 
obtain  payment  of  his  debt  or  legacy,  or  his  distributive 
share  of  the  estate  of  the  decedent.  But  the  legislature  never 
could  have  intended  to  give  to  a  party  the  right  to  institute 
such  suit  before  a  surrogate,  after  his  remedy  was  barred  by 
the  statute  of  limitations  in  all  other  courts.  Such  suits, 
therefore,  by  analogy  to  the  statute  of  limitations,  should  be 
instituted  before  the  surrogate  before  the  time  in  which  suits 
of  the  same  character  are  required  to  be  commenced  in  a 
court  of  common  law  or  of  equity."  It  has  also  been  often 
held  that  when  the  courts  of  law  and  equity  have  concurrent 
jurisdiction  over  the  cause  of  action,  equity  will  act  in  obe- 
dience to  the  statute  of  limitations,  and  such  defense  will 
prevail  if  available  in  the  law  courts.  In  such  cases  of  con- 
current jurisdiction,  equity  must  be  governed  by  legal  rules. 
This  principle  was  applied  in  The  People  v.  Everest ,  (4  HiUj 
71,)  which  was,  like  this,  an  application  for  an  attachment. 
I  regard  the  case  cited  as  directly  in  point.  The  motion  was 
for  an  attachment  against  the  sheriff,  for  not  returning  an 
execution.  The  excuse  was  that  the  statute  of  limitations 
had  run  against  an  action  for  not  returning  the  writ«    The 
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court  held  that  this  was  no  excuse  why  the  officer  should  not 
make  return,  inasmuch  as  that  was  essential  to  warrant  (ur- 
ther  proceedings  by  the  plaintiff  on  the  judgment.  But  it 
was  further  held,  that  although  the  statute  of  limitations 
was  not  propria  vigore  a  bar  to  the  application  as  a  civil 
remedy,  still  the  action  at  law  being  barred  by  the  statute, 
damages  ought  not  to  be  summarily  awarded.  Judge  Cowen 
remarks,  the  action  being  barred,  the  party  by  asking  for  a 
fine  seeks  by  indirection  what  the  statute  has  denied  him 
directly.  He  adds :  "  the  general  statute  of  limitations  has 
no  application  eo  nomine  to  a  bill  in  equity,  even  when  that 
is  concurrent  with  the  remedy  at  law.  Yet  the  court  of 
chancery  always  allows  it  in  such  case  to  be  pleaded,  for  the 
reason  that  the  party  should  not  be  allowed  to  evade  its 
effect  by  resorting  to  another  forum.  The  principle  applies 
here.  Being  barred  of  a  remedy  by  action,  he  should  not  be 
permitted  to  hide  his  laches  under  the  form  of  a  proceeding 
for  contempt."  The  decision  in  Van  Tassel  v.  Van  Tassel 
(31  Barh.  439)  is  to  the  same  effect,  and  is,  as  I  conceive, 
directly  in  point.  In  the  case  under  examination  the  right 
of  the  relator,  Whillis,  to  proceed  by  action  at  law  and  by 
summary  application  were  concurrent.  This  ground  of  ac- 
tion, as  well  as  his  right  to  summary  relief,  rested  alike  on 
the  validity  of  his  legal  claim.  The  proceeding  by  attach- 
ment to  compel  the  payment  of  money  is  a  civil  remedy,  and 
unless  a  legal  right  be  established,  the  application  for  the 
attachment  is  without  foundation.  The  court  will  not  com- 
pel payment  in  any  form  of  proceeding  when  it  is  made  to 
appear  that  there  is  nothing  due  according  to  the  law  of  the 
land. 

There  are  other  grounds  of  objection  to  the  application 
urged,  but  it  is  unnecessary  to  examine  them.  The  motion 
for  an  attachment  must  be  denied,  for  the  reason  above 
stated. 

The  original  notice  of  motion  stated  that  an  order  would 
also  be  asked  for,  requiring  Brotherson  to  show  cause  at  the 
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general  term  why  he  should  not  be  stricken  from  the  roll  as 
an  attorney  of  this  court.  This  branch  of  the  motion  was 
not  urged  before  me.  I  understand  the  motion  now  before 
me  to  be  for  an  order,  merely,  that  Brotherson  pay  $420.54, 
interest  and  costs,  or  that  an  attachment  issue  against  him. 
It  seems,  however,  that  the  English  courts  will  not  strike 
an  attorney  from  the  roll  for  the  non-payment  of  money  col- 
lected by  him  simply,  and,  in  the  absence  of  fraud,  trickery 
and  evil  practice.  (24  Eng,  Law  &  Eq.  392,^3.  89  Eng. 
Com.  Law,  409.)  In  the  former  case  cited,  Jervis,  C.  J. 
remarks,  there  must  be  very  special  circumstances  to  justify 
such  a  course;  mere  non-payment  of  money  will  not  do. 
(But  see  2  GoweUy  588 ;  5  Paige,  311.)  It  is  suggested  in 
one  case,  that  after  the  issuing  of  an  attachment,  and  in  case 
that  should  not  be  efficacious  in  producing  the  money,  then 
the  attorney  might  be  suspended  from  practice  until  he 
should  pay  as  directed  by  the  order.  The  suspension  and 
removal  of  attorneys  is  to  a  considerable  extent  regulated  by 
statute.  (1  R.  S,  p,  109,  §§  23,  24.)  I  do  not  deem  this 
question  before  me  on  this  motion. 

Motion  for  attachment  denied. 

[Sabatoqa  Spboial  Tsbk,  Angust  6, 1862.    Bockes,  Jostioe.] 
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ACCOUNT. 
See  Bekaxd. 

ACTION. 

An  action  will  not  lie  by  one  judjzment 
creditor,  against  another,  for  the 
purpose  of  determining  the  question 
as  to  the  priority  of  their  respective 
Hens  upon  the  equitable  property 
of  the  judgmeut  debtor  in  the  hands 
of  a  receiver.    Myrick  v.  Selden^  16 

Cause  of.    See  Assionmbnt. 
Right  of.    See  Tenant  for  Lifb,  8. 
On  gtoch  notes.     See   Insitrance, 
(Fire,)  18  to  16. 

Ses  DBXANn,  1. 
Fraud,  4,  6. 

Principal  and  Agent,  1. 
Religious  Societies,  1,  2. 

ADVERSE  POSSESSION. 

1.  A  grantee,  by  accepting  a  deed  con- 
taining an  exception  of  certain  lands 
previously  sold  and  conveyed  to  an- 
other, and  then  enteringr  into  the 
possession  of  the  lands  thus  except- 
ed, will  be  deemed  in  law  to  have 
entered  in  subserviency  to  the  title 
of  the  grantee  of  the  excepted  land, 
and  to  continue  to  hold  in  subserv- 
iency thereto ;  unless  he  can  estab- 
lish the  contrary,  by  some  clear  and 
unequivocal  act  or  claim  of  title  in 
himself.    Rosseel  v.  WickhAim,    886 

2.  Thus,  where  W.,  in  1812,  took  a 
conveyance  from  L.  of  certain  lands 


therein  described,  in  which  other 
lands  were  excepted,  and  the  fact  re- 
cited that  the  lots  thus  excepted  bad 
been  previously  sold  and  convey- 
ed to  B.,  and  W.  went  into  posses- 
sion of  the  lands  so  conveyed,  and 
of  the  lots  excepted,  at  the  sfime 
time,  and  occupied  them  f^om  1812 
to  1860 ;  Jleld  that  although  W.  had 
been  in  possession  of  the  excepted 
lots  for  more  than  twenty  years,  his 
entry  was  not  hostile  to  the  title  of 
those  claiming  under  B.,  and  his 
possession  was  not  adverse  to  theirs, 
so  as  to  bar  a  recovery  of  the  pos- 
session of  the  lots,  in  ejectment,  ib 

3.  The  statutory  provision  that  every 
conveyance  of  land  held  at  the  time 
adversely  to  the  grantor,  shall  be 
void,  has  no  application  to  convey- 
ances made  by  the  staie  as  grantor. 
Brady  v.  Begun,  688 

4.  Where  the  defendant  entered  under 
a  contract  with  the  state  to  pur- 
chase the  premises,  as  the  repre- 
sentative of  S.,  the  first  purchaser, 
through  several  mesne  assignments ; 
made  some  small  payments  there- 
on ;  endeavored  to  effect  an  arrange- 
ment to  pay  the  balance ;  and  fre- 
quently spoke  of  the  claim  and  titlo 
of  the  state,  and  of  himself  as  hold- 
ing in  subserviency  to  it ;  Held  that 
bis  possession  was  to  be  deemed  in 
subserviency  to  the  title  of  the  state, 
and  not  adverse.  ib 

6.  And  the  defendant  having  been 
twice  put  out  of  possession  of  the 
premises,  by  process  instituted  by 
the  state,  both  in  1847  and  1848; 
held  that  there  had  been  no  conttn- 
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iioas  poflsession  in  the  defendant, 
but  the  chain  had  been  twice  broken 
by  legal  process  and  under  a  para- 
mount claim.  tb 

AGREEMENT. 

1.  J.  R.,  the  son  and  administrator  of 
D.  R.  deceased,  presented  a  peti- 
tion to  the  siirrosate,  alle^in^  tiiat 
D.  R.  was  indebted  to  him,  in  his 
lifetime,  and  at  the  time  of  his 
death,  in  the  sum  of  |3000,  for  work 
and  labor,  and  also  for  cutting  and 
drawing;  fire  wood  for  the  use  of  the 
wife  of  the  intestate,  (the  mother 
of  J.  R.,)  and  for  supplying  her 
with  vegetables,  and  waiting  and 
attending  upon  her  necessities  dur- 
ing a  period  of  25  years ;  she  dur- 
ing that  time  living  alone  and  being 
deserted  by  her  husband  ;  that  such 
services  were  rendered,  and  the  la- 
bor performed,  under  the  expecta- 
tion and  upon  the  promise  of  the  in- 
testate that  he  would  devise  to  J.  R. 
his  homestead  farm,  and  certain 
meadow  land ;  that  I).  R.  died  in- 
testate leaving  other  persons  besides 
the  petitioner,  entitled  to  share  the 
lands.  The  petitioner  prayed  that 
he  might  be  allowed  to  prove  his 
claim,  and  retain  the  amount  there- 
of out  of  the  personal  estate  in  his 
hands.  It  appeared  upon  the  hear- 
ing that  the  services  were  rendered 
during  a  period  of  more  than  26 
yeara;  that  no  account  had  ever 
been  kept  of  what  was  done;  of 
who  did  it;  or  of  what  was  fur- 
nished ;  or  of  the  time  when.  And 
no  account  was  ever  rendered  to  D. 
R.  in  his  lifetime ;  and  there  was 
nothing  to  show  that  he  was  ever 
aware  that  he  was  under  any  obli- 
gation to  compensate  J.  R.  by  a  de- 
vise of  the  land.  I/eld  that  the 
presentation  of  such  a  demand,  for 
the  first  time,  after  the  decease  of 
D.  R.,  was  calculated  to  awaken 
some  suspicion  as  to  its  validity, 
and  to  demand  clear  and  unequivo- 
cal evidence  of  its  truth.  That 
nothing  short  of  this  would  satisfy 
the  simplest  demands  of  justice  and 
good   faith.    Raynor  v.   Robinson, 

128 

2.  That  to  justify  the  allowance  of  the 
claim,  it  was  indispensable  that  the 
proof  should  establish  a  contract  to 
pay  for  tlie  services  rendered  to  the 
wife  of  D.  R.  by  a  devise  of  the 


land.  That  it  could  not  be  upheld 
upon  any  other  ground  ;  and  if  the 
proof  fell  short  of  establishing  such 
a  contract,  or  a  mutual  understand- 
ing to  that  efiect,  that  the  claim 
oould  not  be  allowed:  1.  Because 
such  was  the  claim  in  the  petition 
of  J.  R.,  which  alleged  a  special 
contract  to  pay  for  the  services  by 
a  devise  of  the  land.  2.  If  there 
was  no  special  contract,  or  mntaal 
understanding,  to  make  compensa- 
tion in  a  particular  way,  and  at  a 
future  time,  to  wit,  by  a  devise  of 
the  lands  to  take  efiect  upon  the 
death  of  the  promissor,  then  the  re- 
muneration for  the  services  was 
payable  presently,  and  the  claim, 
or  most  of  it,  was  barred  by  the 
statute  of  limitations.  «& 

8.  Loose  declarations  of  an  intestate 
that  be  intended  his  son  should  have 
the  farm  of  the  former;  that  it 
would  all  be  his  (the  son's;)  and 
that  he  intended  to  give  it  to  the 
son;  hdd  insufficient  to  authorize 
the  court  to  infer  an  agreement,  on 
the  part  of  the  intestate,  to  devise 
the  farm  to  the  son,  as  a  remunera- 
tion for  personal  services.  ib 

4.  No  right  can  be  derived  from  any 
agreement  made  in  express  opposi- 
tion to  the  laws  of  the  place  where 
it  is  made.     Otis  v.  liarrisonf    210 

6.  The  rule  as  to  contracts  is  that  the 
lex  loci  contractus  governs,  as  to  the 
nature,  validity,  construction  and 
efiect  of  the  contract,  and  the  lex 
fori  as  to  the  remedy.  Ckins  ▼. 
Franky 
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6.  The  application  of  this  rule  will  dis- 
I)ose  of  any  defense  arising  upon  a 
statute  of  limitations  of  a  foreign 
state,  where  such  statute  only  pro- 
hibits the  bringing  of  an  action  af- 
ter the  time  limited,  in  such  stat«. 
The  statute  has  no  efiect  out  of  the 
state,  and  is  not  violated  by  bring- 
ing an  action  in  another  state  or 
country.  ^ 

7.  Q.,  being  the  owner  of  a  patent  right 
for  the  cities  of  New  York  and 
Brooklyn,  and  some  tools,  on  prem- 
ises leased  by  him,  employed  the 
plaintiff's  to  construct  a  planing  ma- 
chine, for  him,  to  enable  him  to  ef- 
fectuate his  interest  in  the  patent 
right.    He  then  sold  hjs  interest  in 
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the  lease  of  the  premises,  with  the 
tools  and  machiues,  and  in  the  pa- 
tent right,  to  V.  Before  the  plain- 
tiffs had  commenced  work  upon  the 
planing  machine,  G.,  accompanied 
hy  v..  called  on  them  and  informed 
them  that  he  (Q.)  had  sold  out  his 
interest  to  V.,  who  assented  to  the 
statement.  The  plaintiffs  then  pro- 
ceeded with  the  machine,  and  com- 
pleted it,  and  delivered  the  same  to 
V.  and  charged  him  with  the  price. 
Held  that  V.  could  only  be  made  lia- 
ble upon  the  ground  of  an  original 
promise;  but  that  if  he  expressly 
or  impliedly  directed  the  plaintiffs 
to  complete  the  machine,  and  the 
same  was  completed  and  delivered 
to  him,  he  was  bound  to  pay  there- 
for.   Sloan  V.  Van  Wyck,  835 

8.  ffeld  also;  that  a  subsequent  taking 
back  of  the  machine,  by  the  plain- 
tiffs, would  not  prevent  a  recovery 
by  them,  where  it  appeared  that 
they  merely  took  it  back  for  the 
purpose  of  making  a  sale  thereof  on 
account  of  V.,  without  intending  to 
discharge  his  liability.  ib 

9.  The  defendants  invited  estimates  for 
26  or  27  meerschaums,  or  retorts,  to 
be  delivered  in  certain  numbers,  at 
certain  dates ;  adding,  "  any  num- 
ber at  our  option."  The  plaintiff 
offered,  in  writing,  to  build  26  or  27, 
of  brick,  for  $1650  each,  or  of  iron 
at  $1850  each.  He  then  added  this 
clause  :  "  All  the  above  to  be  in  ac- 
cordance with  1st  plan  and  specifi- 
cation dated  4th  Inst.,  and  to  be  de- 
livered at  such  dates  and  in  such 
numbers  as  you  may  specify  within 
the  next  65  days."  To  this  propo- 
sition the  defendants  replied,  in 
writing,  assenting  to  the  same  and 
to  the  terms  thereof;  and  adding, 
"  the  above  to  be  27  meerschaums." 
Held  that  the  plaintiff  proposed  a 
variance  from  the  terms  named  by 
the  defeudantij,  in  respect  to  tlie 
option,  and  the  same  was  aKspiitnl 
to  by  the  defendaniy.  That  it  \v.i> 
therefore  an  agreement  for  27  meer- 
schaums. Underhill  v.  North  Amer- 
ican Kerosine  Gas  Light  Co.,      854 

10.  Held  aisOf  that  the  plaintiff  was 
entitled  to  recover  the  damages 
which  he  had  sustained  on  the 
breach  of  the  contract  by  the  de- 
feudants  in   refusing    to  take  the 


whole  number  of  meerschaums  a< 
greed  on.  ib 

11.  An  agreement  to  convey  land  to 
another,  upon  the  consideration  that 
the  latter  shall  give  all  the  aid  in 
his  power,  spend  his  time,  and  use 
his  utmost  influence  and  exertions, 
to  procure  the  passage  of  a  law 
pending  before  the  legislature  con- 
ferring upon  the  covenantor  a  valu- 
able public  franchise,  is  illegal  and 
void,  as  being  against  public  policy. 
MiUs  V.  Mills,  474 

12.  The  defendant,  with  others,  made 
his  subscription  to  raise  an  amouut 
sufficient  to  induce  a  religious  asso- 
ciation to  establish  and  found  a  col- 
legiate institute,  to  be  located  at 
N.,  where  he  resided;  which  sub- 
scription was  also  used  to  induce 
the  regents  of  the  university  to  grant 
a  charter  for  such  institution.  The 
institution  being  incorporated,  the 
defendant  acted  as  one  of  the  trus- 
tees, and  paid  two  installments  up- 
on his  subscription,  to  enable  the 
officers  to  proceed  with  the  erection 
of  the  collegiate  buildings.  He  did 
not  refuse  to  act  as  trustee,  or  to  pay 
upon  his  subscription,  until  after 
contracts  had  been  made,  and  meas- 
ures had  been  taken  to  erect  the 
buildings,  and  large  ex])enses  for 
that  purpose  incurred.  Held  that 
the  defendant  mubt  be  deemed  to 
have  requested  the  corporation  to 
proceed  with  the  erection  of  the 
buildings  described  in  the  subscrip- 
tion paper,  and  to  have  ratified  and 
affirmed  his  subscription,  and  the 
acts  of  the  trustees  in  incurring  ex- 
pense towards  the  erection  of  the 
college  edifice.  Wayne  and  Onta- 
rio  Collegiate  Institute    v.   Smith, 

576 

13.  Where  the  subscribers  to  a  paper 
severally  agreed  well  and  truly  to 
pay  the  several  sums  set  opposite 
to  their  respective  names,  to  the 
treasurer  of  a  board  of  trustees  to 
be  thereafter  elected,  said  money 
to  be  expended  in  the  erection  of 
an  institution  of  leaniing,  to  be  built 
of  brick,  at  least  three  stories  high, 
and  capable  of  accommodating  500 
pupils,  6lc.  and  to  be  located  at  N. ; 
Held  that  each  subscription  should 
be  regarded  as  a  conditional  promise 
or  proposition  to  pay  the  sum  sub- 
scribed,  towards   the   expense  of 
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erecUog  an  institution  of  learning 
in  the  manner,  and  upon  tlie  terms, 
and  of  the  description  specified  in 
the  paper,  which  promise  became 
binding  upon  each  subscriber  when 
accepted,  adopted  and  acted  upon 
by  the  corporation.  ib 

14.  After  the  corporation  has  proceed- 
ed, upon  the  faith  of  the  engage- 
ment contained  in  such  a  paper,  to 
make  contracts  and  incur  liabilities 
for  the  erection  of  buildings,  the 
proposition  of  the  subscription  pa- 
per should  be  deemed  accepted,  and 
the  liability  of  the  subscribers  fixed. 

%b 

16.  Such  subscriptions  can  be  sustain- 
ed, upon  the  principle  that  gratui- 
tous promises  or  propositions  to  pay 
money  upon  condition,  or  upon  the 
happening  of  some  event,  or  the  do- 
ing of  some  act,  or  incurring  some 
expense,  loss  or  legal  obligation,  be- 
come binding  as  legal  and  valid  con- 
tracts, upon  acceptance  and  per- 
formance of  the  stipulated  condi- 
tion, ib 

See  Hops. 

Rail  Road  Oompanibs,  1,  2, 4. 

Shbb[pf. 

Shb&ipp's  Sales. 


AMENDMENT. 

See  Slandeb. 

APPEAL. 

1.  From  an  order  made  by  commis- 
sioners of  highways,  laying  out  a 
public  highway,  an  appeal  lies  to 
the  county  judge  by  every  person 
who  shall  conceive  himself  aggrieved 
by  such  determination,  provided  he 
be  a  resident  tax-payer  of  the  town, 
and  as  such,  liable  to  assessment 
therein  for  highway  labor.  People 
ex  rel.  Ridgeway  v.  Cortelyou^     164 

2.  It  was  not  the  intention  of  the  leg- 
islature to  restrict  the  right  of  ap- 
peal to  the  applicants  for  the  road, 
and  those  persons  over  whose  lands 
it  is  proposed  to  lay  it  out.  ib 

8.  It  is  the  duty  of  referees  appointed 
by  a  county  judge,  to  hear  and  de- 
termine an  appeal  from  an  order  of 
commissioners  of  highways,  laying 


out  a  highway,  to  proceed  to  bear 
the  proofs  and  allegations  of  the 
parties,  and  to  make  and  file  their 
decision  in  writing,  affirming,  revers- 
ing or  modifying  the  order  appealed 
from.  They  have  no  power  to  dis- 
miss the  appeal  and  refuse  to  pro- 
ceed further,  upon  the  ground  that 
the  order  of  the  county  judge  was 
improvidenUy  or  irregularly  grant- 
ed, or  that  the  appellant  had  no 
right  to  bring  an  appeal.  ib 

4.  But  if  the  referees,  instead  of  hear- 
ing and  determining  the  appeal,  dis- 
miss the  same,  upon  a  prelimin- 
ary objection,  and  thus  in  effect  re- 
fuse to  execute  the  trust  committed 
to  them,  the  remedy  of  the  party 
is  not  by  a  common  law  certiorari, 
to  review  the  proceedings,  but  by  a 
fnandamus,  it  seems,  to  compel  the 
referees  to  proceed.  «& 


ASSESSMENT. 

1.  If  the  state  has  the  power  to  levy 
and  collect  a  tax  or  assessment,  to 
be  paid  to  a  rail  road  company  as  a 
compensation  for  the  relinquishment 
of  certain  rights,  it  has  the  power  to 
direct  the  transfer  of  the  assessment, 
collectively,  to  the  same  company, 
for  the  same  purpose,  before  its 
payment.  People  ex  reL  Crow^  v. 
Lawrence  J  177 

2.  The  imposition  and  confirmation  of 
an  assessment  by  the  city  of  Brook- 
lyn, in  pursuance  of  the  act  of  April 
19,  1859,  for  the  purpose  of  com- 
pensating the  Long  Island  Rail  Road 
Company  for  the  relinquishment  of 
its  right  to  use  steam  power  within 
said  city,  are  not  forbidden  by  the 
act  relative  to  local  improvements 
in  the  city  of  Brooklyn,  passed  April 
11,1861.   {Laws  of  1861,  p,  462.)  %b 

8.  Where  commissioners  of  assessment, 
appointed  under  the  act  of  April  19, 
1869,  upon  certiorari  directed  to 
them,  return  the  proceedings  which 
resulted  in  their  appointment,  by 
which  it  appears  that  both  the  com- 
mon council  of  Brooklyn  and  the 
supreme  court,  at  special  term,  de- 
termined that  a  petition  by  a  ma- 
jority of  the  persons  to  be  assessed, 
sufiScient  in  form  and  character,  had 
been  presented  to  the  common  coon- 
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cil,  snch  determinatiODB  will  be  held 
coDclusive,  upon  that  question,     ib 

Of  stock  noUi,     See  Inbubavcb, 

(FiBB.) 

ASSIGNMENT. 

A  cause  of  action  for  the  conversion 
by  the  defendant  of  fonds  intrusted 
to  him  as  an  agent,  for  which  he 
has  not  account^  to  his  principal, 
is  assignable.  Such  a  cause  of  ac- 
tion would  survive  to  the  personal 
representatives.  Oaidd  v.  0(ndd,  270 

By  debtors.   See  Dbbtob  and  Cbbd- 

ITOB. 

ATTACHMENT. 

1.  An  attachment  will  not  be  granted 
against  an  attorney,  for  the  non- 
payment of  money  collected  by  him 
for  a  client,  after  the  remedy  by  ac- 
tion is  barred  by  the  statute  of  lim- 
itations. Peoj^  ex  r^.  WhUUe  v. 
Brciherscn,  662 

2.  The  proceeding  by  attachment,  to 
compel  the  payment  of  money,  is  a 
civil  remedy,  and  unless  a  legal  right 
be  established,  the  application  for 
an  attachment  is  without  founda- 
tion, ib 

8.  The  court  will  not  compel  payment, 
in  any  form  of  proceeding,  when  it 
is  made  to  appear  that  there  is  noth- 
ing due  according  to  the  law  of  the 
land.  ib 

ATTOBNEY. 

See  Attacekukt. 
Pbacticb,  5. 


B 


BANKS. 

1.  The  cashier  of  a  bank  has  no  power 
to  make  a  contract  for  the  bank,  in 
his  own  name,  unless  the  corpora- 
tion has  authorized  him  to  do  so,  on 
its  behalf,  and  with  the  intention 
that  it  should  be  bound.  Bank  of 
Ihe  State  of  New  York  v.  Fanners' 
Branch  of  State  Bank  of  Ohio,  332 

%  Accordingly, where  a  cashier,  though 
authorized  to  indorse,  for  the  pur- 

Vol.  XXXVI.  43 


pose  of  transmitting  to  other  banks 
for  collection,  bills  and  notes  d^>08- 
ited  with  his  bank  or  discounted  by 
it,  had  no  special  authority  to  affix 
his  name,  or  that  of  the  bank,  for 
the  purpose  of  making  the  corpora- 
tion liable  on  a  contract  of  indorse- 
ment, but  in  order  to  facilitate  the 
collection  of  a  bill  he  indorsed  the 
same  as  follows :  '*  Pay  E.  Ludlow, 
Cas.  or  order ;  P.  S.  Campbell,  Cas." 
EM  that  the  bank  was  not  made 
liable  as  indorser  of  the  biU.         t& 

8.  Where  the  president  of  a  bank,  hav- 
ing authority  as  such  to  certify 
checks  drawn  upon  the  bank,  cer- 
tifies his  own  checks,  and  the  checks 
of  another  person,  and  delivers  them 
to  the  payee,  who  thereupon  pays 
to  the  drawers  the  full  amount  of 
the  face  of  such  checks,  and  trans- 
fers and  indorses  the  same  to  a  bona 
fide  holder,  the  latter  can  enforce 
the  payment  of  the  checks  by  the 
bank ;  notwithstanding  the  drawers 
had  no  funds  in  the  bank,  at  the 
time  the  checks  were  drawn.  (TZof- 
lin  V.  Farmers  and  Oitizens*  Bank 
of  Lang  Island,  540 

4.  No  presumption  of  bad  faith  in  the 
holder  necessarily  arises  from  the 
identity  of  the  names  of  the  drawer 
and  the  president  of  the  bank ;  nor 
will  the  certification  of  his  own 
check  by  the  president  of  a  bank  be 
conclusive,  as  evidence,  to  deprive 
the  holder  of  the  protection  afford- 
ed to  bona  fide  holders  of  negotiable 
paper.  ib 


BILLS  OP  EXCHANGE. 

Where  drafts  were  drawn  by  W.,  the 
president  of  a  corporation,  and  sign- 
ed with  his  own  name,  with  the  ad- 
dition of  "  Prest.  T.  N.  Co.,"  and  it 
was  proved  that  he  drew  the  drafts 
in  his  capacity  of  president,  for  the 
benefit  of  the  company;  that  the 
company  received  the  proceeds; 
and  that  it  subsequently  recognized 
its  liablility  by  giving  its  bond  as 
collateral;  HM  that  the  evidence 
showexi  that  the  sicrnature  of  W.  was 
official,  and  not  private,  and  render- 
ed the  drafts  the  drafts  of  the  com- 
pany, within  the  cases  of  Babeock  v. 
Beman,  (11  N.  V.  Rep,  200.)  and 
The  Bank  of  Genesee  v.  The  Patchin 
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Sankj  (19  id,  312.)     Thampion  y. 
Tioffa  Mail  Road  Company,         79 

See  Baitkb. 

BONA  FIDE  PURCHASER. 
See  MoRTOAQB,  1,  2. 

BOND. 

1.  A  bond,  issued  by  a  rail  road  com- 
pany, acknowledged  the  receipt  of 
$1000  from ,  and  in  consider- 
ation thereof  the  company  promised 
and  agreed  to  pay  to ,  or  as- 
signs, the  sum  of  |1000.  ten  years 
after  date,  &c.  In  an  action  upon 
the  bond,  the  complaint  averred 
that  the  corporation  received  the 
money  from  some  person  unknown 
to  the  plaintiff,  and  delivered  the 
bond  to  such  person  for  the  purpose 
and  with  the  intent  that  the  same 
should  be  assignable  and  transfer- 
able by  delivery  from  hand  to  hand ; 
that  before  its  maturity  it  came 
lawfully  into  the  possession  of  the 
plaintiff,  for  value,  and  that  he  was 
the  owner  and  holder.  Heldt  on  de- 
murrer, that  the  complaint  was  suf- 
ficient, and  that  the  action  would 
lie ;  any  lawfhl  holder  by  delivery  or 
transfer  being  authorized  to  fill  his 
own  name  into  the  blank,  as  the 
payee.  Hubbard  v.  New  York  and 
Earlem  Sail  Road  Co.,  286 

-2.  Beld  aJsOf  that  bonds  in  that  form 
were  not  void  as  being  in  violation 
of  the  act  to  restrain  unauthorized 
banking;  inasmuch  as  they  were 
payable  ten  years  alter  date,  instead 
of  on  demand,  and  therefore  could 
sot  circulate  as  money.  ib 

See  LiMiTATioKB,  Statute  of,  6,  7,  8. 

BROOKLYN,  (CITY  OF.) 
See  Municipal  Cobpobationb. 


BROOKLYN,  JAMAICA  AND  FLAT- 
BUSH  TURNPIKE  COMPANY. 

The  Brooklyn,  Jamaica  and  Flatbush 
Turnpike  Couipany  did  not  acquire, 
and  had  no  authority  to  acquire,  un- 
der their  act  of  incorporation,  any 
other  estate  in  the  lands  taken  for 
their  road,  than  an  incorporeal  her- 
editament, or  right  of  passage. 
Dunham  ▼.  WiUiamt,  136 


C 


CARELESSNESS  OR  NEGLIGENCE. 

The  keeping  of  a  house  of  ill  fame  is 
not  an  act  of  "  carelessness  or  nej;- 
ligence,"  within  the  meaning  of  the 
8d  section  of  the  act  of  April  13, 
1855,  which  exempts  counties  or 
cities  from  liability  for  injury  to,  or 
destruction  of,  private  property  in 
consequence  of  a  mob  or  riot,  when 
such  ii^ury  or  destruction  has  been 
occasioned,  or  in  any  manner  aided, 
sanctioned  or  permitted  by  the  care- 
lessness or  negligence  of  the  owner, 
and  he  shall  not  have  used  all  rea- 
sonable diligence  to  prevent  the  in- 
jury.   Blodgeti  v.  City  of  Syracuse, 

626 

CARRIERS. 

1.  In  the  case  of  travel  by  passengera 
upon  an  ordinary  highway,  in  a  pub> 
lie  conveyance — especially  when  the 
highway  is  a  crowded  city  street — 
the  possible  negligence  or  miscon- 
duct of  the  owners  or  drivers  of  other 
vehicles,  over  whom  the  carrier  has 
no  control,  is  a  risk  which  a  pas- 
senger cannot  cast  upon  the  carrier, 
but  must,  so  far  as  the  latter  is  con- 
cerned, take  upon  himself.  Spoaner 
Y.  Brooklyn  City  Rail  Road  Co.,  217 

2.  Hence,  if  a  passenger  in  a  vehicle 
upon  a  city  street  volantarily  as- 
sumes a  position  which  is  not  in- 
tended and  ordinarily  used  for  the 
conveyance  of  pasi^engers,  and  which 
is  exposed  to  danger  from  such  mis- 
conduct, he  himself  contributes  to 
an  injury  which  he  sustains  by  a 
collision  produced  by  the  willful  or 
the  negligent  acts  of  a  third  party, 
without  any  fault  in  the  manage- 
ment of  the  vehicle  which  carries 
him.  ib 

8.  Under  such  circumstances  it  Is  well 
established  that  he  cannot  recover 
against  the  carrier.  ib 

CASES  DISAPPROVED,  COMMENT- 
ED ON,  AND  EXPLAINED. 

1.  The  case  of  OoodsaJl  y.  BaJdero,  (9 
Eastf  72.)  disapproved,  and  shown 
to  have  been  overruled  in  England, 
and  not  now  law,  there.  Ratds  ▼. 
American  Life  Ins.  Company,    867 
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2.  The  cases  of  Wood  v.  Cohin,  (2  HUl, 
266,)  and  Cameron  y.  Erwin,  (5 
id.  272,)  commented  upon  and  ex- 
plained, and  some  of  the  dicta  of 
Judge  Cowen.  in  the  latter  case, 
oyerroled.     Warner  ▼.  Blakeman, 

601 

CHAKGE  UPON  LAND. 
See  Will,  2. 


CHARITIES. 

A  gift  to  a  charity,  If  there  is  a  com- 
petent trustee,  although  there  is  no 
ascertained,  or  ascertainahle,  ben- 
eficiary, may  still  be  upheld,  pro- 
Tided  the  charitable  use  is  so  clearly 
and  certainly  defined  as  to  be  capa- 
ble of  being  specifically  executed 
and  enforc^,  as  intended  by  the 
donor,  by  judicial  decree.  Ooddard 
V.  Pomeroy^  646 


CHECKS. 
See  Basks. 

CITY  COURT  OP  BROOKLYN. 

The  jurisdiction  of  the  city  court  of 
Brooklyn  being  declared,  by  the  act 
establishing  such  court,  to  extend 
to  actions  against  corporations  cre- 
ated under  the  laws  of  the  state  and 
transacting  their  general  business 
within  said  city,  or  established  by 
law  therein;  Held  that  such  court 
had  jurisdiction  of  an  action  brought 
against  the  Brooklyn  Ferry  Compa- 
ny, to  recover  damages  for  an  injury 
to  the  plaintiff's  boat,  caused  by  a 
collision.  Crofui  v.  Brooklyn  Fer- 
ry Co,,  201 

CLOUD  UPON  THE  TITLE. 
See  Tbubt  and  Trustees,  8. 

COMMISSIONERS  OP  HIGHWAYS. 

1.  A  commissioner  of  highways  has  no 
power  or  authority  to  bind  a  town, 
except  such  as  is  expressly  conferred 
by  statute,  or  such  as  is  necessarily 
implied  from  the  power  expressly 
conferred.    Maiher  y.  Crawford, 

664 


2.  The  statute  nowhere,  either  express- 
ly or  impliedly,  authorizes  such  com- 
missioner to  pledge  the  credit  of  the 
town,  in  any  manner.  %b 

8.  A  commissioner  who  enters  into  a 
contract  with  an  individual  for  work, 
either  upon  highways  or  bridges, 
when  no  means  have  been  provided 
by  the  town,  may  incur  a  personal 
liability,  but  cannot  impose  any  lia- 
bility upon  his  successor  in  office, 
or  upon  the  town.  ib 

4.  The  principle  of  estoppel  does  not 
apply  to  the  unauthorized  acts  of  a 
predecessor  in  office,  when  the  ac- 
tion is  to  charge  the  successor  in  his 
official  capacity.  ib 

5.  Commissioners  of  highways  have  the 
implied  power  to  construct  new 
bridges ;  especially  such  bridges  as 
it  is  the  duty  of  towns  to  make  and 
keep  in  repair.  ih 

6.  But  in  no  case  have  commissioners 
any  power  or  authority  to  construct 
bridges,  at  the  expense  of  the  town, 
or  of  the  county,  unless  they  are  con- 
nected with,  and  form  a  part  of,  an 
existing  highway.  ib 

See  Appeal. 


CONSTITUTIONAL  LAW. 

1.  The  acts  of  April  19,  1869,  (Lawi 
of  1859,  p.  1109,)  and  March  28, 
1860,  (Law  of  1860,  p.  178,)  are  not 
in  conflict  with  the  16th  section  of 
the  third  article  of  the  constitution, 
which  declares  that  "  no  private  or 
local  bill  which  may  be  passed  by 
the  legislature  shall  embrace  more 
than  one  subject,  and  that  shall  be 
expressed  in  its  title.'*  People  ex 
rel.  CroweU  v.  Lawrence,  177 


2.  Neither  are  those  acts  miconstita- 
tional,  on  the  ground  that  they  au- 
thorize the  taking  of  private  prop- 
erty for  a  purpose  not  sanctioned  by 
the  constitution,  and  in  a  manner 
which  that  instrument  forbids.      %b 

8.  When  the  legislature  determines 
that  a  pnblic  improvement  will  be  a 
benefit  to  the  ac^acent  property,  and 
that  the  expenses  of  making  the 
same  shall  be  paid  bylhe  owners  of 
such  adjacent  property,  the  courts 
have  nothing  to  do  with  the  correct- 
ness or  incorrectness  of  the  detenu- 
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Ination,  but  mtist  assume  the  fact  to 
be  as  the  legislature  assumes  or  de- 
dares  it.  ib 

4.  The  wisdom  or  justice  of  the  taxa- 
tion is  not  a  subject  of  judicial  in- 
quiry ;  nor  is  the  purpose  for  which 
the  tax  is  to  be  imposed.  ib 

6.  The  le^slature  is  not  confined,  in 
such  taxation,  to  existing  political 
or  civil  districts ;  but  may  create  a 
district  for  the  purpose  of  taxation 
or  assessment;  and  may  impose  the 
tax  equally  or  pro  rata  upon  all  the 
property  in  the  district  thus  formed 
pro  re  fuxta^  or  upon  a  rule  of  esti- 
mat<»d  benefit  to  different  owners  or 
individuals ;  and  the  proceeds  of  the 
assessment  may  be  applied  to  some 
public  or  quasi  public  purpose,  or  to 
compensation  to,  or  the  redress  of, 
individuals.  i& 

6.  The  constitution  demands  that  the 
title  of  an  act  shall  express  the  sub- 
jeciy  not  the  object,  of  the  acL  It  is 
the  matter  to  which  the  statute  re- 
lates, and  with  which  it  deals,  and 
not  what  it  professes  to  do,  which  is 
to  be  found  in  the  title.  ib 

7.  It  is  no  constitutional  objection  to  a 
statute  that  its  title  is  vague  or  un- 
meaning as  to  its  purpose,  if  it  be 
sufficiently  distinct  as  to  the  matter 
to  which  it  refers.  ib 

8.  It  seems  that  no  constitutional  pro- 
vision can  be  treated  as  merely  di- 
rectory and  not  imperative.  But  if 
any  provisions  of  the  constitution 
ought  to  be  considered  directory, 
the  rule  by  which  to  ascertain  what 
are  mandatory  and  what  directory 
must  be  those  applied  to  statutes. 

ib 

9.  Laws  are  not  unconstitutional  for 
the  reason  that  they  are  retrospect- 
ive.   Bay  V.  OagSf  447 

10.  Retrospective  laws  which  do  not 
impair  the  obligation  of  contracts, 
or  affect  vested  rights,  or  partake  of 
the  character  of  ex  post  facto  laws, 
are  not  prohibited  by  the  constitu- 
tion, ib 


CONTIGUOUS  OWNERS. 

The  plaintiff  and  defendant  being  own- 
en  of  adjoining  lots,  the  latter  built 


a  wall  upon  his  lot,  along  the  boun- 
dary line  between  them ;  the  same 
being  constructed  for  him  by  D.  and 
0.  under  a  written  contract.  The 
defendant  furnished  the  materials 
only,  but  employed  no  workmen  and 
exercised  no  control  over  them. 
Held  that  the  defendant  was  not  lia- 
ble to  the  plaintiff  for  damages 
caused  by  the  blowing  down  of  the 
wall,  before  it  was  completed  ;  the 
relation  of  mfaster  and  servant,  or 
principal  and  agent,  not  existing  be- 
tween the  defendant  and  those  by 
whom  the  wall  was  constructed. 
Benedia  v.  Martiny  288 


CORPORATION. 

1.  A  judgment  against  a  corporation, 
as  acceptor  of  a  draft,  is  prima  facie 
evidence,  in  an  action  against  a 
stockholder,  to  enforce  his  individu- 
al liability,  that  the  draft  was  prop- 
erly drawn  and  accepted  by  a  duly 
authorized  officer  of  the  company. 
Boagland  v.  BeUy  hi 

2.  Where  the  name  of  an  individual 
appears  on  the  stock  book  of  a  cor- 
poration as  a  stockholder,  this  is 
presumptive  evidence  that  he  is  so. 
And  in  an  action  against  him  as  a 
stockholder,  the  burthen  of  proving 
that  he  is  not  a  stockholder  is  thrown 
upon  him.  ib 

Assignment   by.     See    Drbtob    astd 
Cbbditob,  16. 

Appointment  of  a  receiver. 

8.  The  statutes  provide  for  but  three 
cases  in  which  a  receiver  of  the 
property  of  corporations  (other  than 
moneyed  corporations)  can  be  ap- 
pointed: 1.  Upon  the  application 
of  a  creditor  by  judgment  or  de- 
cree, on  the  i*etnm  of  an  execution 
unsatisfied.  2.  When  the  corpora- 
tion has  been  insolvent  for  a  year, 
or  has  neglected'  or  refused,  for  a 
year,  the  payment  of  its  debts,  or 
has  suspended  its  business  for  a 
year.  3.  Upon  the  application  of 
the  directors  or  trustees,  when  in 
their  judgment  the  condition  of  the 
corporation  makes  a  voluntary  dis- 
solution desirable.  Gaiwey  v.  Uni- 
ted States  Steam  Sugar  Be/ming 
Co,,  266 
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4.  A  receiver  of  a  maDnfactnring  cor- 
poration will  not  be  appointed,  in  an 
action  brought  against  it  by  a  cred- 
itor at  large  who  seeks  for  a  disso- 
lution of  the  corporation  and  the 
distribution  of  its  effectSj  on  the 
ground  of  its  insolvency,  and  that 
^its  trustees,  instead  of  taking  pro- 
ceedings for  the  dissolution  of  the 
company,  intend  to  facilitate  the 
recovery  of  judgments  against  it, 
by  certain  creditors,  with  a  view  to 
give  them  a  preference,  and  thus  to 
effect  alienations  of  the  property 
contrary  to  law.  MrLLiir,  J.  dis- 
sented. %b 

Foreign  eorparaiionSj  adions  against. 
See  Limitations,  Statutb  of,  1,  2. 

See  Bills  of  EzcHAziaB. 


COSTS. 

It  seems  that  when  an  action  !s  brought 
by  an  individual,  in  the  name  of 
public  officers,  to  recover  a  penalty, 
the  defendant,  on  showing  to  the 
court  a  state  of  facts  that  would 
prevent  his  collecting  his  costs  of 
the  plaintiff*,  may  ask  for  security 
for  costs.  Board  of  Commiaeianers 
of  Excise  V.  Pwdy,  266 

See  MiTNiciPAL  Cobpo&ation,  6. 
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DAMAGES. 

1.  Where,  in  an  action  upon  a  bond 
given  for  the  purpose  of  procuring 
the  discharge  of  a  vessel  attached 
to  enforce  a  lien  for  repairs,  Uie  de- 
fendants seek  to  recoup  the  dam- 
ages sustained  by  them  by  reason 
of  the  plaintiffs'  neglect  to  perform 
their  contract  for  repairs  within  a 
reasonable  time,  the  true  measure 
of  damages  is  not  the  probable 
profits  of  the  vessel,  but  the  rent  or 
price  which  would  have  been  paid 
for  the  charter,  as  the  vessel  was 
used  or  chartered  at  the  time. 
Rogers  v.  Beard^  81 

2.  In  an  action  to  recover  damages 
for  the  destruction  by  fire,  of  fruit 
trees,  through  the  negligence  of  the 
defendant,  it  is  proper  for  the  judge 


to  instruct  the  Jury  that  the  plaintiff 
is  entitled  to  recover  the  value  of 
the  trees,  as  they  stood  upon  his 
land  at  the  time  of  the  fire,  if  he  is 
entitled  to  recover  at  all ;  and  to  re- 
fuse to  charge  that  the  plaintiff*  can 
only  recover  the  diminished  value 
of  the  land  since  the  destruction  of 
the  trees.  Whiibedc  v.  New  York 
Central  R,  H.  Co,,  6i4 

8.  The  true  rule  of  damages  is,  that 
if  the  thing  destroyed,  although  it 
is  part  of  the  realty,  has  a  value 
which  can  be  accurately  measured 
and  ascertained,  without  reference 
to  the  value  of  the  soil  on  which  it 
stands,  or  out  of  which  it  grows,  the 
recovery  must  be  for  the  value  of 
the  thing  thus  destroyed,  and  not 
for  the  diffl^rence  in  the  value  of  the 
land  before,  and  after,  such  destruc- 
tion. f6 

4.  It  makes  no  difference,  in  this  re- 
spect, whether  the  action  is  brought 
to  recover  for  the  destruction  of  a 
single  tree,  or  all  the  trees  in  an 
orchard.  %b 

6.  There  is  no  intrinsic  difficulty  in 
estimating  the  value  of  a  fhiit  tree, 
growing  upon  land,  although  it  has, 
strictly,  no  market  or  commercial 
value,  as  a  tree,  independent  of  the 
land  which  sustaioa  it.  %b 

6.  Such  yalue  can  be  determined  by 
the  opinions  of  competent  witnesses, 
as  well  as  in  the  case  of  trees  which 
are  usually  converted  into  timber, 
or  fire  wood.  %b 

See  AoBBBXSVT,  10. 
contigdodb  owkbbb. 
Ejbctmbnt,  1. 
Plbadiro,  1,  2. 


PEBTOB  AND  CREDITOR. 

1.  Priority  of  liens. 

An  action  will  not  lie  by  one  Judg- 
ment creditor,  against  another,  for 
the  purpose  of  determining  the 
question  as  to  the  priority  of  their 
respective  liens  upon  the  equitable 
property  of  the  judgment  debtor  in 
the  hands  of  the  receiter.  Myriek 
V.  Seiden,  16 
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%  The  commencement  of  a  suit  in 
equity,  by  the  service  of  a  summons 
and  injunction,  creates  a  lis  pendens 
and  a  lien  in  the  nature  of  an  at- 
tachment or  a  statute  execution, 
upon  the  equitable  property  of  the 
defendant  Bat  the  plaintiff  is  bound 
to  prosecute  his  action  diligently,  to 
retain  his  lien  j  or  it  will  cease,  like 
that  of  a  dormant  execution.        ib 

8.  A  delay  of  eight  years,  by  the  plain- 
tiff, in  the  prosecution  of  his  suit, 
will  be  deemed  an  abandonment  or 
waiver  of  his  prior  right  acquired 
by  the  commencement  of  the  suit, 
as  against  a  subsequent  creditor 
who  has,  in  the  meantime,  by  his 
Tigilance,  discovered  and  reached  a 
fond  sufficient  to  satisfy  his  claim. 

ib 

2.  LiahiUty  of  creditors  as  agents  for 
coUectitm, 

4.  Where  creditors  receive  from  their 
debtor  the  note  of  a  third  person, 
for  collection,  the  proceeds  to  be 
applied  upon  the  debt  of  such  debt- 
or, they  will  be  deemed  to  have 
assumed  the  obligation  of  an  attor- 
ney or  agent  for  the  collection  of  the 
demand.     Buckingham  v.  Payney 

81 

6.  They  are  bound  to  use  ordinary  dili- 
gence, in  the  collection  of  the  note, 
and  are  responsible  for  ordinary 
neglect.  Negligence,  in  such  a  case, 
is  a  question  of  fact.  ib 

6.  They  cannot  be  held  liable  for  the 
amount  of  the  note,  except  upon  a 
distinct  finding  by  the  referee,  as  a 
matter  of  fact,  that  the  loss  of  the 
sum  due  upon  the  note  was  owing 
to,  or  consequent  upon,  their  negli- 
gence, ib 

8.  Assignments  for  benefit  ofcred/Hors. 

7.  A  provision,  in  an  assignment  exe- 
cuted by  a  debtor  in  trust  for  the 
benefit  of  his  creditors,  directing  the 
payment  of  a  fictitious  demand  to 
the  assignor's  wife,  renders  the  as- 
signment void,  as  intended  to  hinder 
and  delay  creditors.  American  £xr- 
change  Bank  v.  Webb,  291 

8.  Where  a  wife  thus  provided  for  in 
an  assignment  made  by  her  hus- 
band, delivered  a  release  of  her 
dower  in  his  real  estate,  upon  con- 


dition that  if  the  assignment  should 
be  held  valid  she  should  receive  the 
amount  directed  to  be  psid  to  her 
by  the  assignment,  and  if  held  in- 
valid, that  she  should  have  her 
dower  out  of  the  proceeds,  and  the 
plaintiff,  a  creditor,  assented  to  these 
terms,  and  to  a  sale  of  the  property 
in  accordance  therewith ;  Held  that 
this  did  not  amount  to  a  ratification 
of  the  assignment  by  him,  or  estop 
him  fVom  attacking  it  as  fraudulent 
and  void,  and  having  the  same  set 
aside.    Clbbkb,  J.  dissented.        ib 

9.  A  trust,  in  an  assignment  made  for 
the  benefit  of  creditors,  "  to  pay  the 
legal  and  necessary  expenses  of  the 
assignees,  with  a  salary  to  each  of 
them  at  the  rate  of  two  thousand 
dollars  per  year  while  actually  en- 
gaged in  executing  the  trust,  if  that 
compensation  do  not  exceed  what 
the  laws  of  the  state  allow  to  ex- 
ecutors; if  it  should  exceed  ibat 
amount,  then  at  the  rate  so  pre- 
scribed for  executors,"  &c.,  does  not 
render  the  assignment  illegal,  the 
provision  being  a  limitation,  and  not 
an  enlargement,  of  the  legal  claims 
of  the  assignees.  Ketdtasy,  Wilson, 

298 

10.  The  liability  of  bail,  or  sureties,  is 
one  eminently  of  a  confidential  char- 
acter ;  and  the  right  of  debtors,  on 
making  an  assignment  for  the  ben- 
efit of  creditors,  to  prefer  any  legal 
obligation,  is  undoubted.  Per  Lbox- 
AJiD,  J.  ib 


11.  Hence,  a  trust  requiring  the 
signees,  after  having  satisfied  cer- 
tain prior  trusts,  to  pay  all  persons 
who  had  theretofore  become  bail  or 
surety  for  the  assignors  such  sums 
as  they  may  have  paid,  and  as  may 
be  legally  chargeable  to  the  assign- 
ors by  reason  of  the  liability  devolv- 
ing on  such  bail  or  sureties ;  or  to 
pay  such  sums  as  are  requisite  in 
law  for  the  discharge  of  such  bail  or 
surety,  is  not  illegal.  ib 

12.  Tet  where  it  appeared  in  evidence 
that  the  assignors,  though  urgently 
pressed  by  their  creditors  with  suits 
to  recover  their  debtn,  were  unwill- 
ing to  make  an  assignment,  but 
finally,  at  the  suggestion  of  a  third 
party,  and  on  account  of  the  rough 
proceedings  of  creditors,  they  exe- 
cuted one,  giving  a  preference  in 
favor  of  bail  and  sureUes,  for  the 
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decUred  object  of  effecting  a  delay 
of  several  years  by  the  operation  of 
this  clause,  knowing  that  the  clause 
would  produce  that  effect,  and  with 
the  intent  of  putting  off  creditors, 
and  gaining  time  to  enable  the  as- 
signors in  the  meantime  to  compro- 
mise with  them;  Held  that  the 
assignment  was  made  to  hinder,  de- 
lay and  dofraud  creditors,  and  was 
void  as  against  them.  t& 

18.  An  insolvent  is  permitted,  by  law, 
to  create  a  trust  for  tho  payment  of . 
his  creditors,  and  to  prefer  any  of 
his  legal  liabilities  In  the  order  of 
payment ;  but  it  must  be  made  hon- 
estly, for  the  sole  object  of  providing 
for  the  payment  of  his  debts.  The 
debtor  is  expressly  forbidden  to 
make  transfers  of  his  property  to 
hinder  or  delay  his  creditors;  and 
every  such  transfer  is  declared  by 
law  to  be  fraudulent  and  void.  Per 
Leokabd,  J.  tb 

14.  Where  creditors  of  an  insolvent 
firm  entered  into  an  agreement  with 
the  latter,  by  which  they  covenant- 
ed that  in  case  the  debtors  would 
execute  an  assignment  of  their  prop- 
erty to  S.,  preferring  therein,  as  first 
class  creditors,  an  amount  not  ex- 
ceeding $60,000,  and  preferring  the 
covenantors  to  the  amount  of  fifty 
cents  on  the  dollar  on  their  several 
claims,  they  would  discharge  the 
debtors  from  all  liability  for  th6  bal- 
ance of  such  claims ;  and  such  as- 
signment was  accordingly  executed ; 
Held  that  the  agreement  and  assign- 
ment were  to  be  construed  as  consti- 
tuting parts  of  one  and  the  same 
transaction ;  and  that  the  assignment 
was  on  its  face  fraudulent  and  void. 
Spaulding  v.  Strang^  810 

16.  An  insolvent  debtor  cannot  do,  by 
concealment,  what  he  may  not  do 
openly.  Hence  he  cannot,  by  a  se- 
cret bargain  with  a  portion  of  his 
creditors,  compel  them  to  agree  to 
his  release  on  condition  of  his  exe- 
cuting an  assignment  giving  them 
preferences.  id 

16.  Where  a  corporation  formed  under 
the  act  of  February  17,  1848,  made 
an  assignment  of  all  its  property  in 
trust  for  the  benefit  of  creditors,  j»-o 
rcUUf  such  assignment  being  made 
in  contemplation  of  insolvency;  Hdd 
that  such  assignment  was  void,  not- 


withstanding it  provided  for  an 
equal  distribution  of  the  assets  of 
the  corporation  among  all  its  cred- 
itors. Loring  v.  United  States  Vul- 
canized Outta  Percha  Co,,         829 

17.  There  is  an  obvious  distinction,  in 
principle,  between  an  assignment  by 
a  debtor  of  bis  property  to  trustees, 
upon  trust  for  the  payment  of  par- 
ticular and  specific  debts,  reserving 
the  surplus  to  the  debtor,  and  an 
assignment  by  a  debtor  of  his  prop- 
erty and  effects  to  his  creditor,  upon 
the  trust  to  sell  and  pay  his  own 
debt,  reserving  the  surplus  to  the 
assignor.  McCSeUandY.&enuen,  622 

18.  The  latter  is  in  effect  a  mortgage, 
and  when  the  debt  which  it  is  de- 
signed to  secure  is  paid,  the  prop- 
erty reverts  to  the  original  owner.  %b 

19.  When  property  is  assigned  and 
transferred  to  a  creditor,  to  secure 
the  payment  of  a  debt,  the  surplus, 
without  any  special  reservation  in 
the  deed,  would  revert  to  the  as- 
signor, the  moment  the  debt  was 
paid  and  the  purpose  of  the  con- 
veyance accomplished.  A  special 
reservation  can  do  no  more,  and  is 
not  evidence  of  a  fraudulent  intent. 

ib 

20.  Assignments  of  property  upon  trust 
to  pay  debts,  giving  preferences,  have 
never  been  favored  by  the  courts, 
and  will  only  be  upheld  when  they 
fulfill  the  conditions  which  the  law 
finds  it  necessary  to  prescribe  for 
the  prevention  of  fraud.  ib 

21.  Among  these  are,  that  the  debtor 
shall  devote  all  his  property  to  the 
satisfaction  of  his  debts,  without 
condition  or  qualification ;  and  that 
he  shall  reserve  nothing  from  the 
assigned  property,  to  himself,  until 
all  his  creditors  are  paid.  %b 

22.  He  may  prescribe  the  order  in 
which  payments  shall  be  made,  giv- 
ing preferences  to  favored  creditors ; 
but  if  he  reserves  any  part  of  the 
estate  to  his  own  use,  or  for  the  ben- 
efit of  himself,  in  any  way,  until  the 
debts  of  all  his  creditors  are  satis- 
fied, the  assignment  will  be  acUudg- 
ed  fraudulent  per  se,  and  absolutely 
void.  1^ 

28.  Whether  one  partner  can,  withoot 
the  assent  of  the  other,  make  a  gen- 
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eral  assiii^ment  of  the  copartner- 
ship effects  to  a  trustee,  for  the 
payment  of  debts,  giving  prefer- 
ences ?    Quare.  t& 

24.  The  authority  of  one  copartner  to 
sell  the  copartnership  property  to  a 
particular  creditor  or  creditors  in 
payment  of  their  debts  has  been  Ju- 
dicially determined,  and  is  now  the 
settled  law.  '  ib 

25.  The  power  of  a  partner  to  dispose 
of  the  property  of  the  firm  extends 
to  assignments  of  it  as  security  for 
antecedent  debts,  as  well  as  for  all 
debts  to  be  thereafter  contracted  ou 
account  of  the  firm.  ib 

26.  And  where  a  partner  has  assigned 
partnership  property  to  a  creditor 
of  the  firm,  by  an  instrument  in  the 
nature  of  a  mortgage,  to  secure  an 
antecedent  debt,  the  assignee  will 
hold  the  property,  as  against  a  sher- 
iff who  levies  on  the  same  by  virtue 
of  an  execution  issued  upon  a  judg- 
ment subsequently  confessed  by  the 
other  partner  in  the  name  of  the 
firm.  %b 

See  Dbobbb. 


DECLABATIONS. 
See  IbsitravoBi  (Lifb,)  7. 

DECBEE. 

1.  Upon,  making  a  decree  setting  aside 
a  deed  executed  by  a  Judgment  debt- 
or, as  fraudulent  and  void  against 
his  creditors,  the  court  has  no  power 
to  direct  the  premises  to  be  sold,  as 
in  case  of  a  sale  upon  execution,  for 
the  purpose  of  paying  the  Judgment 
dobt.     Walker  v.  White,  692 

2.  In  such  a  case  a  court  of  equity  acts 
upon  the  person  and  not  upon  the 
ekate  of  the  debtor ;  and  may  ap- 
point a  receiver,  to  take  a  convey- 
ance of  the  land  trom  the  debtor, 
and  the  land  may  then  be  sold  by 
the  receiver,  and  a  title  obtained 
through  his  deed.  ib 

DEED. 

1.  Where  premises  conveyed  by  deed 
were  bounded  easterly  by  a  road  or 


public  highway,  without  any  words 
indicating  an  intention  to  limit  the 
eastern  boundary  to  the  westerly 
line  of  the  road ;  Held  that  the  words 
of  the  grant  included,  by  fair  inter- 
pretation, the  one  half  of  the  road 
bed.    Dunham  v.  Williams^        136 

2.  And  where  the  grantees,  and  those 
claiming  under  them,  had  been  in 
the  actual  possession  of  the  lands 
adjoining  the  road,  under  such  a 
deed  of  conveyance,  subject  to  the 
public  easement  of  the  highway,  for 
more  than  70  years;  H  %eai h^d 
that  they  were  in  the  constructive 
if  not  the  actual  possession  of  the 
western  half  of  the  road  bed,  suffi- 
ciently to  enable  them  to  maintain 
trespass  or  ejectment.  «& 

See  Adtbrsb  Possbbsiob,  1,  2,  3. 
Lakbs,  2,  8. 


DEMAND. 

1.  If  an  account  is  payable  in  specific 
articles  upon  the  demand  or  request 
of  the  creditor,  no  action  will  lie  up- 
on the  same  for  the  recovery  of 
money,  nor  can  such  account  be 
used  as  a  set-off,  until  after  a  de- 
mand and  reAisal  to  pay  in  the  spe- 
cified articles,  and  in  the  mode,  stip- 
ulated in  the  contract  Smiih  ▼. 
Tiffany,  '  28 

2.  Where  a  creditor  agrees  to  receire 
payment  of  his  debt  in  lumber  at 
the  saw-mill,  or  in  flour,  meal,  &c.  at 
the  grist-mill,  of  the  debtor,  there  is 
no  duty  to  pay  in  money,  until  the 
creditor  has  made  his  election  to  re- 
ceive his  pay  in  some  of  thoee  arti- 
cles, and  hAS  demanded  payment 
accordingly.  ib 


DEMURRER. 
See  Plbadiko,  7. 

DIVORCE. 

1.  In  an  action  by  a  wife,  against  her 
husband,  for  a  divorce,  on  the  ground 
of  cruelty,  the  defendant  denied  the 
allegations  of  the  complaint,  and  al- 
so alleged,  as  a  separate  defense, 
that  the  plaintiff  had  a  husband,  by 
a  former  marriage,  living  at  the  time 
of  the  marriage  of  the  parties,  and 
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that  the  fonner  marriage  was  thea 
in  force.  He  claimed  that  the  mar- 
riage between  him  and  the  plaintiff 
was  void,  and  demanded  a  divorce 
in  his  favor,  on  that  ground.  The 
referee  reported  that  the  former  hus- 
band of  the  plaintiff  was  living  at 
the  time  of  the  marriage  of  the  par- 
ties, and  refused  to  grant  any  di- 
vorce to  either  party,  and  directed 
a  judgment  against  the  defendant, 
without  costs.  Held  that  the  report 
was  insufficient  as  the  foundation  for 
a  judgment  in  favor  of  the  defend- 
ant annulling  the  marriage  between 
the  parties,  even  npon  the  default 
of  the  plaintiff  at  the  hearing.  Linr 
den  V.  Lvndethf  61 

2.  Parties  asking  the  intervention  of 
the  court  for  such  relief  must  prove 
a  full  and  complete  case.  Nothing 
is  to  be  taken  in  favor  of  the  appli- 
cant by  presumption  or  intendment, 
as  to  the  facts,  even  in  the  case  of  a 
default  in  answering,  or  at  the  hear- 
ing.   Per  Lbokabd,  J.  ib 

8.  The  late  court  of  chancery  had  no 
authority,  in  a  divorce  suit,  to  re- 
quire a  married  woman  to  accept  a 
gross  sum  from  her  husband  in  lieu 
of  and  in  satisfaction  of  her  dower. 
Orain  v.  Catatuii  410 


DOWBE. 

1.  The  acceptance,  by  a  married  wo- 
man, in  her  husband's  lifetime,  of  a 
gross  sum,  ft'om  her  husband,  in  lieu 
of  dower,  will  not  defeat  her  dower. 
Cradn  v.  Owana^  10 

2.  And  her  release  of  dower  io  her  hue- 
handt  pursuant  to  an  order  of  the 
court,  although  acknowledged  in  due 
form,  would  be  a  nullity ;  she  being, 
it  seemSf  legally  incompetent  to  ex- 
ecute such  an  instrument  to  her  hus- 
band, except  in  the  single  case  au- 
thorized by  the  laws  of  1840,  p.  128, 
viz.  upon  a  sale  of  real  estate  under 
a  judgment  or  decree  in  partition. 

ib 

8.  A  pecuniary  provision  to  bar  dower, 
nnder  1  R.  S.  741,  ^  12,  must  be  a 
provision  to  take  effect  in  possession 
or  profit  immediately  on  the  death 
of  her  husband.  %b 


E 


EJECTMENT. 

1.  Upon  the  death  of  a  person  seised 
of  real  estate,  all  claim  for  damages 
done  to  the  estate,  and  for  the  rents 
and  profits  thereof,  down  to  that 
time,  go  to  his  executor,  and  belong 
to  the  personal  estate.  Therefore, 
in  ejectment,  brought  by  devisees, 
the  plaintiffs  are  only  entitled  to 
recover  the  possession  of  the  prem- 
ises, with  damages  for  withholding 
the  same,  and  the  rents  and  profits 
thereof,  from  the  time  their  title 
to  such  rents  and  profits  accrued.' 
HoUhkUa  v.  Avbum  and  Rochester 
Rail  Road  Co,,  600 

2.  The  presumption  of  payment  of  the 
purchase  money  by  one  in  posses- 

.  sion  of  land  under  a  contract  to  pur- 
chase, arising  from  lapse  of  time, 
cannot  be  interposed  as  an  affirma- 
tive defense  to  an  action  to  recover 
the  possession  of  the  land.  If  the 
presumption  is  interposed,  the  fact 
upon  which  it  proceeds  must  be  af- 
firmatively proved.    Brady  v.  Be- 
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8.  The  act  of  April  18,  1861,  {Laws 
0/1861,  ch.  221,17.  588,)  amending 
the  revised  statutes  in  regard  to 
judgments  in  actions  of  ejectment, 
does  not  act  retrospectively,  so  as  to 
apply  to  judgments  rendered  prior 
to  its  passage.    Bay  v.  Qage^     447 

See  Dbbd,  2. 


ELECTION. 
See  PLBADiiro,  8. 

ESTOPPEL. 

The  principle  of  estoppel  does  not  ap- 
ply to  the  unauthorized  acts  of  a 
predecessor  in  office,  when  the  ac- 
tion is  to  charge  the  successor  in 
his  official  capacity.  Mother  v.  Craw- 
ford, 664 

EVIDENCE. 

jSSm  CoRPOBATIOir,  1.  2. 

Fbaitd,  2,  8. 
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Se9  IirguBAvcB,  (Life,)  7. 
Pbacticb,  1,  2. 
Slasdbb,  1,  2. 


EXCEPTION. 
See  Adtbbsb  Possbssiob,  1,  2. 

EXECUTION. 
See  ExEXPT  Pbopbbtt. 


EXEMPT  PROPERTY. 

1.  An  execution  issued  upon  a  judg- 
ment recovered  on  a  note,  a  portion 
only  of  the  consideration  of  which 
consists  of  a  demand  for  the  pur- 
chase money  of  articles  exempt 
ft'om  levy  and  sale  under  execution, 
cannot  legally  be  levied  upon  such 
of  the  debtor's  property  as  is  ex- 
empted from  levy  and  sale  under 
execution  by  the  provisions  of  chap- 
ter 157  of  the  laws  of  1842,  and  so 
much  of  such  property  sold  by  vir- 
tue thereof  as  shall  be  necessary  to 
satisfy  so  much  of  the  judgment  as 
shall  be  equal  to  such  portion  of  the 
consideration  of  the  note.  Jlickox 
V.  Fay,  9 

2.  The  statute  does  not  give  a  general 
right  to  the  vendor  of  any  articles 
of  the  class  of  exempt  property,  to 
take  any  other  of  that  species  of 
property  for  his  debt  His  right  is 
in  the  nature  of  a  particular  lien  on 
specific  property,  and  does  not  ex- 
tend to  any  other  property  except 
the  precise  property  sold.  ib 

See  HoxBSTBAD  Exemption. 


F 


FIXTURES. 

Shelves,  drawers  and  counter-tables. 
put  up  by  the  owner  to  fit  the  build- 
ing for  the  uses  of  a  retail  dry  goods 
and  grocery  store,  and  without 
which  the  building  is  not  adapted 
to  the  business,  are,  as  between 
vendor  and  purchaser,  fixtures,  and 
a  part  of  the  freehold,  and  the 
vendor  has  no  right  to  remove  them. 
liibar  v.  Eobinsofiy  |/    483 


FORECLOSURE. 

See  MoBTOAGE,  1  to  4. 

FRAUD. 

1.  An  action  was  brought  by  R. 
against  W.,  C.  and  others,  to  have  a 
mortgage,  executed  by  D.  to  W., 
decreed  void  on  the  ground  that  it 
was  fraudulent  and  invalid,  and  to 
have  the  premises  therein  described 
sold  and  the  avails  applied  in  satis- 
faction of  a  mortgage  held  by  R. 
During  the  pendency  of  that  action, 
Craig  became  the  purchaser  and 
assignee  of  the  said  mortgage,  and 
brought  this  suit,  against  W.  and  C. 
to  recover  damages  for  fahie  and 
fraudulent  representations  made  by 
W.  and  C,  by  which  be  was  induced 
to  purchase  the  D.  mortgage  of 
them.  Ileld  that  Craig  having  be- 
come the  purchaser  of  the  mortgage 
during  the  pendency  of  the  action 
brought  by  R.  became  bound  and 
concluded  by  the  judgment  therein, 
the  same  as  though  he  had  been  a 
party  to  the  record,  as  a  co-defend- 
ant with  W.  and  C.  That  in  regard 
to  the  subject  matter  of  both  actions 
he  stood  in  legal  privity  with  W.  au<l 
C,  and  the  questions  in  respect  to 
the  validity  or  invalidity  of  the 
mortgage,  by  reason  of  the  fraud, 
were  identical.    Craig  v.  Ward,  377 

2.  Accordingly  held  that  the  judgment 
record  in  the  suit  brought  by  R.  was 
legitimate  evidence,  in  the  present 
suit,  for  the  purpose  of  establishing 
the  fraud,  and  its  efibct  upon  the 
validity  of  the  mortgage  as  a  lien 
or  incumbrance  upon  the  land,      ib 

3.  But  that  this  being  an  action  for 
fraud,  Craig  was  bound  to  prove, 
by  other  evidence,  that  W.  and  C. 
practiced  a  fraud  upon  him,  in  the 
transfer  of  the  mortjgage.  ib 

4.  A  party  making  a  representation 
false  in  fact,  renders  himself  liable, 
in  an  action  for  fraud,  although  he 
did  not  actually  know  the  represent- 
ation to  be  false,  at  the  time.         tft 

6.  If  a  party  makes  a  material  repre- 
sentation, without  knowing  whether 
it  is  true  or  false,  and  it  turns  out 
to  be  false,  an  action  lies  for  the 
fraudulent  misrepresentation.        ib 
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FBUIT  TREES. 

See  Damaobs,  2  to  6. 

Opiniosb  of  Witnbssrs,  2,  8. 


G 


GRANT. 

See  Lakeb,  2,  3,  4. 

Pateht  (for  laxos.) 


QRATUITOUS  PROMISES. 
See  Agsxekent,  12  to  15. 

H 


HIGHWAYS. 

1.  Where  a  cotnmissioDer  of  highways 
institates  proceedings,  under  the 
statute  of  1847,  {Laws  of  1847,  ch. 
465,)  for  a  reassessment  of  the  dam- 
ages of  a  person  whose  land  has 
been  taken  for  a  road,  such  land 
owner  is  entitled  to  notice  of  the  em- 
panneling  of  the  jury,  and  of  the  sub- 
sequent proceedings  before  them. 
People  ex  rel.  SUphens  t.  Tollman, 

222 

2,  The  spirit  and  intention  of  the  act, 
hi  directing  the  jury  to  hear  the 
parties  and  their  witnesses,  requires 
that  the  parties  should  have  notice 
of  the  proceeding;  and  independ- 
ent of  any  thing  in  the  statute,  no 
proceeding  affecting  judicially  the 
rights  of  another,  occurring  in  his 
absence  without  notice,  can  be  valid. 

ib 

8.  There  can  be  no  proceedings  by 
commissioners  of  highways,  for  an 
encroachment  upon  a  highway,  in  a 
case  where  the  highway  has  not 
been  laid  out  and  recorded,  in  con- 
formity with  the  directions  of  the 
highway  act.     Doughty  v.  Brffl^ 

488 

4.  The  fact  that  a  road  has  been  used 
as  a  public  highway  for  twenty 
years  or  more,  will  not  give  the  com- 
misiiloners  jurisdiction  to  proceed 
against  an  individual,  for  an  en- 
croachment thereon  by  fences,  un- 


less such  road  has  been  laid  out  and 
recorded  as  a  public  highway.      ib 

See  C0XXI8810NBB8  OF  HiOHWATS. 
Lakes,  8. 


HOMESTEAD  EXEMPTION. 

1.  The  exemption  of  property  under 
the  act  relative  to  homestead  ex- 
emptions is  a  mere  personal  privi- 
lege, which  the  statute  secures  to 
the  debtor,  and  to  his  widow  and 
children  after  his  decease,  which 
does  not  run  with  the  land,  and 
which  cannot  be  transferred  to  an- 
other with  the  land.  Smith  v. 
Brackettj  571 

2.  The  statute  does  not  exempt  the 
property  from  becoming  bound  and 
charged  by  a  judgm£ntj'\)xit  fVom  a 
sale  on  execution,  only,  so  long  as 
the  exemption  shall  continue  in 
force.  %b 

3.  A  full  and  explicit  waiver  of  the  ex- 
emption will  determine  the  exemp- 
tion, to  all  intents  and  purposes,  and 
leave  the  property  liable  to  be  sold 
on  any  execution  issued  upon  the 
judgment,  the  same  as  though  no 
such  exemption  had  ever  existed. 
It  will  remove  the  only  obstacle  to 
the  complete  enforcement  of  the  lien 
and  charge  created  by  the  judg- 
ment. /  ib 

4.  A  judgment  against  the  owner  of 
the  homestead  will  have  priority 
over  a  mortgage  subsequently  exe- 
cuted by  him,  as  a  lien  upon  the 
premises.  tb 


HOPS. 

Hops,  growing  and  maturing  on  the 
vines,  which  are  produced  by  the 
annual  cultivation  of  the  owner,  are 
personal  chattels  within  the  mean- 
ing of  the  statute  of  frauds ;  and 
as  such  are  subject  to  sale  like 
other  personal  property,  Fravkk  v. 
Harrington,  416 


HOUSE  OF  ILL  FAME. 
See  CAJtBLBBSirBSB  OB  Nboliobnob. 
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HUSBAND  AND  WIFE. 

1.  The  power  of  a  married  woman  to 
charge  ber  separate  estate  should 
not  be  extended  be3'ond  the  rule 
laid  down  by  the  court  of  appeaiR 
in  YaU  v.  Dederer,  (22  N.  Y.  Rep. 
450,)  viz.  that  in  order  to  create  a 
charge,  the  intention  to  do  so  must 
be  declared  in  the  contract  itself,  or 
the  consideration  must  be  one  going 
to  the  direct  benefit  of  the  estate. 
Per  In  GRAHAM,  J.    Owen  v.  (Jawley, 

62 

2.  A  married  woman,  who  had  a  sep- 
arate estate,  transacted  business  on 
ber  own  account,  her  husband  acting 
as  her  agent,  in  conducting  the  same. 
The  husband  employed  attorneys  to 
commence  suits  upon  accounts  grow- 
ing out  of  the  wife's  business.  In 
an  action  by  the  attorneys,  against 
husband  and  wife,  to  charge  her 
separate  estate  with  the  costs  in- 
curred in  those  suits,  there  not  being 
enough  in  the  case  to  show  that  the 
husband  was  in  fact,  and  with  the 
wife's  knowledge, acting  as  her  agent 
in  employing  the  attorneys,  and 
certainly  not  enough  to  show  that 
she  intended  to  charge  her  separate 
estate,  a  report  of  the  referee,  in 
farorof  the' plaintiffs,  was  set  aside, 
and  the  case  referred  back  to  the 
referee;  the  court  not  being  satis- 
fled  that  all  the  services  rendered 
were  a  proper  charge  on  the  wife's 
separate  estate.  Clebkb,  P.  J.  dis- 
sented, tb 

8.  Whether  a  husband,  even  though  his 
agency  in  collecting  debts  due  the 
wife  be  admitted,  has  any  right  to 
bind  the  separate  estate  of  his  wife, 
without  her  knowledge  and  express 
assent '{  Quare.  PerlNGBAHAM,  J.  tb 

4.  It  seems  that  whether  a  suit  brought 
in  the  name  ot  a  married  woman 
is  or  is  not  for  the  benefit  of  her 
separate  estate,  must  be  determined 
by  the  intent  and  object  of  com- 
mencing it,  rather  than  by  the  re- 
sult. Per  Gould,  J.  and  Clebke, 
P.J.  ib 

See  DiTOBCB. 


INDORSER. 
See  Pboxusobt  NoteBi  1. 


INNKEEPERS. 

1.  Innkeepers  are  answerable  for  tbe 
honesty,  not  only  of  their  serrants, 
but  of  tiieir  guests.     GUe  v.  LMy^ 

70 

2.  In  an  action  against  innkeepers,  by 
a  guest,  to  recover  the  value  of  prop- 
erty lost  by  the  latter,  proof  of  the 
loss  or  larceny  of  the  goods  from 
the  room  occupied  by  tbe  guest,  is 
alone  sufficient  proof  of  carelessness 
on  tbe  part  of  the  defendants.       ib 

3.  What  will  amount  to  carelessness 
on  the  part  of  a  guest,  which  will  ex- 
cuse the  innkeeper.  ib 

4.  The  act  of  April  13,  1866,  to  regu- 
late the  liability  of  hotel  keepers, 
was  intended  to  exempt  keepers  of 
hotels  from  liability  as  to  certain 
property  or  kinds  of  goods  specified 
in  it,  in  certain  cases,  or  under  cer- 
tain circumstances,  and  not  to  alter 
or  affect  the  principle  or  policy  upon 
which  their  liability  was  establish- 
ed, or  the  nature  of  the  contract  or 
duty  upon  which  it  was  enforced, 
at  common -law.  ib 

6.  The  exemption  of  the  hotel  keeper 
from  liability  for  the  loss  of  the  ar- 
ticles mentioned  in  tbe  first  section 
of  that  act,  was  intended  to  apply 
only  to  such  an  amount  of  money, 
and  to  Jewels,  ornaments  or  valua- 
bles, as  the  landlord  himself,  if  a 
prudent  person,  and  traveling,  would 
put  in  a  safe,  if  convenient,  on  re- 
tiring at  night.  ib 

6.  A  watch  and  chain,  and  a  gold  pen 
and  pencil  case,  are  articles  not 
within  the  meaning  or  intent  of  that 
section,  but  should  be  considered  a 
part  of  the  guest's  personal  clothing 
or  apparel ;  and  the  liability  of  the 
hotel  keeper  for  their  loss  is  to  be 
determined  by  the  common  law  rule 
in  such  cases.  t& 

7.  Where  the  circumstances  render  it 
probable  that  the  goods  of  a  guest 
are  stolen  from  his  room  by  a  fel- 
low lodger,  with  whom  he  is  placed, 
notwithstanding  his  remonstrances, 
the  fact  of  his  neglecting  to  bolt  the 
door  of  his  room  on  retiring,  as  re- 
quired to  do  by  a  notice  posted  in 
the  room,  under  the  second  section 
of  the  act  of  1866,  will  not  avail  the 
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hotel  keeper  as  a  defense  to  an  ac- 
tion to  recover  the  value  of  the 
goods  stolen.  %b 

8.  One  who  leaves  his  horse  at  an  inn, 
without  receiving  or  asking  acccom- 
modation  or  eotertainment  there,  for 
himself,  hut  to  the  knowledge  of  the 
innkeeper  is  provided  for  and  lodged 
at  the  house  of  another,  does  not 
become  the  guest  of  the  innkeeper. 
IngdUbee  v.  Woodf  462 

9.  In  such  a  case,  the  innkeeper  is  not 
bound  to  receive  the  horse.  If  he 
does,  he  is  not  under  the  extraor- 
dinary liability  which  attaches  to 
his  calling  or  avocation,  but  his  re- 
sponsibility is  that  only  of  an  ordi- 
nary bailee  to  whom  the  custody  of 
property  is  intrusted  for  hire.       tb 

10.  As  such  he  is  bound  only  to  ordi- 
nary care — to  reasonable  diligence 
and  good  faith,  in  the  preservation 
of  the  property.  He  can  only  be 
made  responsible  for  negligence,  tb 

11.  The  relation  of  Innkeeper  and 
guest  must  exist,  in  all  cases,  or  the 
liability  of  the  former,  as  such,  does 
not  attach.  ib 

12.  The  accepting  and  keeping  of  the 
goods  of  a  guest  is  accessory  to  the 
contract  implied  by  law.  tb 


INSURANCE  (FIRE.) 

1.  Where,  upon  contracts  of  insurance 
made  after  the  act  of  June  26, 1863, 
providing  for  the  incorporation  of 
fire  insurance  companies,  took  effect, 
premium  notes  were  given  by  the 
insured,  each  being  for  twenty  times 
the  amount  of  the  premium  paid  in 
cash ;  Held  that  the  notes  were 
within  the  prohibition  of  the  18th 
section  of  the  act,  which  declares 
that  in  no  case  shall  a  premium  note 
be  more  than  five  times  the  whole 
amount  of  the  cash  preniium ;  and 
that  they  were  therefore  illegal  and 
void,  and  could  not  be  enforced 
against  the  maker.  Otis  v.  Ilarri- 
Btmy  210 

2.  Hdd  also,  that  by  force  of  the  20th 
section  of  the  act  of  1863,  the  pro- 
hibition in  regard  to  the  amount  of 
the  premium  notes,  contained  in  the 
18th  section,  applies  to,  and  is  to  be 


observed  by,  companies  formed  im- 
der  the  act  of  April  10,  1849,  and 
which  were  in  existence  at  the  time 
the  act  of  1863  took  effect.  tb 

3.  Held,  further,  that  the  giving  of 
such  notes  was  an  act  not  merely 
tiltra  vires,  but  was  an  act  expressly 
prohibited  by  law.  tb 

4.  Policies  of  insurance  are  not  deem- 
ed, in  their  nature,  incidents  to  the 
property  insured ;  and  do  not  cover 
any  interest  which  a  person  other 
than  the  insured  may  have  in  the 
property,  as  heir,  grantee,  mortga- 
gee or  creditor,  unless  there  bo  a 
valid  assignment  of  the  policy.  Wy- 
man  v.  Prosser,  868 

6.  The  contract  of  insurance,  being  a 
mere  personal  contract,  in  no  way 
attached  to  or  running  with  the  real 
property  insured,  it  does  not  pass 
with  it,  either  to  a  grantee  or  an 
an  heir.  The  executor  or  adminis- 
trator is  the  only  one  who  can  take 
the  contract  and  enforce  it.  tb 

6.  A  stipulation,  in  a  policy  of  insur- 
ance, that  the  insurance  shall  be 
void,  in  case  the  assured,  or  any 
other  person  with  his  knowledge, 
shall  have  existing,  during  the  con- 
tinuance of  the  policy,  any  other  in- 
surance on  the  property,  not  notified 
to  the  insurers  and  mentioned  in,  or 
indorsed  upon,  the  policy,  is  a  ma- 
terial part  of  the  contract  between 
the  parties.  GUberi  v.  Phanix  In- 
surance Co.f  872 

7.  The  parties  to  a  contract  of  insur- 
ance have  the  right  to  stipulate  be- 
tween themselves,  as  to  ^e  nature 
and  kind  of  evidence  by  which  the 
assent  of  the  insurers  to  other  insur- 
ances shall  be  manifested.  And 
when  they  have  thus  stipulated,  the 
court  has  no  power  to  substitute  any 
other  kind  of  evidence,  differing  in 
kind  or  degree.  ib 

8.  Accordinsly,  if  condition  (made  a 
part  of  the  contract)  that  notices  of 
all  previous  insurances  upon  the 
property  shall  be  given  to  the  in- 
surers and  indorsed  upon  the  poli- 
cy, or  otherwise  acknowledged  in 
writing,  at  or  before  the  time  of 
making  the  insurance,  otherwise  the 
policy  shall  be  void ;  and  a  similar 
condition  in  reference  to  subsequent 
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inffturftDcefl;  together  with  a  stipu- 
lation in  the  body  of  the  policy  that 
the  insurance  8h|ill  be  Toid  in  case 
the  insured  shall  have  any  other  in- 
surance on  the  property,  during  the 
continuance  of  the  policy,  not  noti- 
fied to  the  insurers  and  mentioned 
in,  or  indorsed  upon,  the  policy,  con- 
stitute a  Talid  agreement ;  and  the 
failure  of  the  insured  to  have  other 
insurances  effected  by  him  mention- 
ed in,  or  indorsed  upon,  the  policy, 
or  acknowledged  in  writing,  will 
render  the  policy  void.  tb 

9.  Where  a  policy  of  insurance  declares 
expressly,  in  the  body  thereof,  that 
the  same  is  made  and  accepted  in 
reference  to  the  terms  and  condi- 
tions thereunto  annexed,  one  of 
which  conditions  is  that  in  case 
of  any  loss  on  or  damage  to  the 
property  insured,  it  shall  be  op- 
tional with  the  insurers  to  rebuild 
or  repair  the  buildings  within  a 
reasonable  time,  on  giving  notice 
of  their  intention  to  do  so,  within 
thirty  days  after  receiving  the  pre- 
liminary proofs  of  loss ;  and  within 
the  specified  time  after  proof  of  loss, 
the  insurers  serve  upon  the  insured 
written  notice  of  their  intention  to 
rebuild  the  building  destroyed,  no 
action  will  lie,  upon  the  policy,  to 
recover  the  amount  of  the  loss,  un- 
til the  neglect  of  the  insurers  to  com- 
ply with  their  ofier  to  rebuild,  within 
a  reasonable  time.  BecUs  v.  Borne 
Insurance  Co.j  614 

10.  The  insurers  having  elected  to  pay 
the  loss  by  restoring  the  building 
burned,  they  cannot  be  required  to 
pay  in  any  other  way.  tb 

11.  No  action  will  lie,  upon  the  policy, 
after  the  insured  has  refused  to  al- 
low the  insurer  to  enter  upon  the 
premises,  to  rebuild,  and  has  himself 
proceeded  to  rebuild,  without  wait- 
ing for  the  expiration  of  the  thirty 
days  within  which  the  insurers  were 
entitled  to  make  the  election  to  re- 
build, ib 

12.  A  clause  in  a  condition,  giving  the 
insurers  thirty  days  within  which 
they  shall  have  the  option  to  rebuild, 
is  not  repugnant  to  another  part  of 
such  condition,  in  which  it  is  stip- 
ulated that  the  company  will  pay 
the  loss  "  within  sixty  days."        tb 


18.  Where  a  promissory  note,  on  its 
face,  is  payable  at  such  time  or 
times  as  the  directors  of  a  mutual 
insurance  company  may,  agreeably 
to  their  charter  and  by-laws,  re- 
quire, the  presumption  is  that  it  was 
given  and  taken  as  and  for  a  premi- 
um or  deposit  note ;  and  no  recove- 
ry cah  be  had  on  such  a  note,  unless 
it  has  been  duly  assessed.  Sands 
V.  St.  John,  628 

14.  But  the  plaintiff  may  allege  and 
prove  that  the  note,  notwithstanding 
its  form,  was  given  and  taken  as 
and  for  a  capital  stock  note,  and 
used  as  such  in  organizing  the  in- 
surance company,  and  recover  the 
whole  amount  thereof,  without  show- 
ing that  it  has  been  assessed ;  such 
notes  being  payable  absolutely,  at 
maturity.  «& 

15.  Actions  on  capital  stock  notes  must 
be  brought  within  six  years  next  af- 
ter the  causes  of  action  accrue  there- 
on, ib 

16.  An  action  may  be  commenced  on 
such  a  note,  without  any  actual  re- 
quest, or  demand  of  payment,  at 
the  expiration  of  twelve  months,  or 
twelve  months  and  three  days,  from 
its  date ;  and  the  statute  of  limita- 
tions will  then  commence  running, 
on  the  same.  A 


INSURANCE  (LIFE.) 

1.  One  having  an  interest  in  the  con- 
tinuance of  the  life  of  another,  as 
his  creditor,  may  insure  the  life  of 
the  debtor,  and  the  contract  for  that 
purpose  will  be  valid.  RawU  y. 
American  Life  Ins,  Co,,  857 

2.  The  fact  that  the  debt  is  due  to  the 
creditor  as  a  member  of  a  partner- 
ship, and  from  another  firm,  of 
which  the  person  whose  life  is  in- 
sured is  a  member,  does  not  alter 
the  rule.  ib 

8.  If  such  a  policy  of  insurance  is  valid 
in  its  inception,  the  circumstance 
that  the  statute  of  limitations  had 
run  against  the  debt,  before  the  oc- 
currence of  the  death,  will  not  af- 
fect it.  ib 

4.  The  interest  of  the  creditor,  in  the 
continuance  of  the  life  of  the  debtor, 
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cannot  be  held  to  have  ceased  en- 
tirely, because  the  statale  of  liniita- 
tious  has  operated  against  the  debt 

ib 

6.  It  is  not  necessary  that  the  party 
holdins;  a  policy  on  the  life  of  auoth- 
er  should  have  an  insurable  interest 
in  such  life,  at  the  time  of  the  death, 
to  make  the  policy  valid,  if  it  was 
valid  in  its  inception.  ib 

6.  A  life  policy  is  not  regarded  as  a 
mere  contract  of  indemnity.  ib 

7.  In  an  action  by  a  creditor,  upon  a 
policy  on  the  life  of  his  debtor,  the 
declarations  of  the  debtor  in  his  life- 
time, in  respect  to  his  intemperate 
habits,  or  the  suppression  of  inform- 
ation, are  not  admissible  in  evidence. 

ib 

8.  The  omission  of  a  person  whose  life 
is  insured  to  make  any  statement  in 
respect  to  any  particular  habit,  not 
called  for  by  any  general  or  specific 
question  put  by  him,  will  not  be 
such  a  concealment  as  to  avoid  the 
policy.  It  is  sufficient  i  f  he  answers 
truly  all  the  questions  put  to  him, 
without  evasion  or  concealment.    iJb 


JUDGMENT. 

89e  COSPORATIOV,  1. 

Fraud,  1,  2. 

Hon B8TBAD  EZSMPTION,  4. 


JURISDICTION. 

1.  A  court  possesses  power  and  juris- 
diction to  determine  whether  it  has 
authority  to  entertain  a  particular 
controversy,  although  its  decision, 
and  the  law,  be  that  it  has  no  such 
authority,  and  it  therefore  dismisses 
the  suit  Such  a  question  may  be 
presented  by  demurrer,  and  its  de- 
cision must  be  a  judgment  King 
▼.  jPooZe,  242 

2.  Accordingly,  where  A.  brought  an 
action  against  B.,  in  a  county  court, 
to  recover  damages  for  the  wrongful 
detention  and  conversion  of  proper- 
ty, and  B.  demurred  on  the  ground 
that  the  court  had  no  jurisdiction  of 


the  subject  of  the  action,  and  the 
county  court  rendered  a  decision 
sustaining  the  demurrer;  HddWivX 
the  court  had  the  power  to  enter  a 
judgment  dismissing  the  complaint 
or  suit,  and  awarding  costs  to  the 
defendant.  ib 

3.  Costs  are  a  proper  and  necessary  in- 
cident of  such  a  judgment ;  and  the 
court  can  no  more  deny  them  to  a 
defendant  who  succeeds  in  estab- 
lishing, upon  an  issue  of  law,  that 
the  court  has  not  jurisdiction,  than 
to  a  plaintiff  who  has  shown  that  it 
has.  ib 

4.  A  court,  when  it  has  the  parties  in 
an  action  before  it,  must  necessarily 
obtain  jurisdiction,  so  far  as  to  de- 
cide whether  it  can  entertain  the 
suit;  that  is,  whether  it  has  juris- 
diction of  the  action.  Its  decision 
of  that  question  is  a  judicial  act — 
an  exercise  of  jurisdiction.  Per 
Emott,  J.  ib 

See  CrTT  Coubt  of  Bbookltn.    . 

DlYOBCB,  8. 

Plbadino,  7.  , 


LAKES.  <^    ^  . 

y 

1.  An  inland  lake,  five  miles  long^md 
three-fourths  of  a  mile  wide,  having 
no  current  and  no  main  inlet,  is  not, 
in  any  legal  or  just  sense  of  the  term, 
navigable  water.  It  is  not  a  high- 
way, and  is  too  small  to  be  of  any 
practical  use  in  navigation,  except 
as  a  connecting  link  of  some  chain 
of  internal  improvement.  Ledya/rd, 
V.  Teik  Eyck,  102 

2.  Where  the  state  issued  a  patent,  em- 
bracing a  portion  of  such  a  lake 
within  its  boundaries,  the  northern 
line  crossing  the  lake,  but  there  was 
no  restriction,  or  exception  of  the 
lake,  no  reference  made  to  it,  and 
no  reservation  of  the  water,  or  the 
land  under  water ;  U  wcu  held  that 
the  grant  carried  the  southern  por- 
tion of  the  lake  to  the  grantee,  ab- 
solutely. .  ib 

3.  Where  lands  are  bounded,  in  a  deed 
of  conveyance,  by  a  lake  of  that  de> 
scription,  and  the  outlet  thereof,  the 
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title  of  the  grantee  extends  usque  ad 
medium  fium  aqu€B»  At  all  events, 
the  deed  will  carry  the  right  to  land 
subsequently  filled  in,  where  the  wa- 
ter is  shallow,  immediately  in  front 
of  the  grantee's  premises.  ib 

4.  Where  the  state  has  sold  and  con- 
Teyed  land  bounded  by  a  navigable 
lake  or  river,  it  holds  the  title  to  the 
land  under  water  in  front  of  the 
premises  as  ii^ttee  for  the  publiCf  in 
order  to  protect  navigation  and  pre- 
vent hindrances  or  obstructions.  At 
the  same  time,  the  state  declares  it- 
self trustee  for  the  riparian  propri- 
etor, and  provides  that  grants  shall 
be  made  to  him  alone,  and  that  they 
will  be  made  not  only  for  purposes 
of  commerce,  but,  whenever  proper, 
for  the  beneficial  enjoyment  of  his 
adjacent  lands.  ib 

6.  When  the  proper  and  constituted 
authorities  of  the  state  proceed  to 
deepen  the  outlet  of  a  lake,  and  de- 
posit the  earth  and  stones  that  are 
removed,  in  the  shallow  water  in 
front  of  and  adjacent  to  premises 
previously  conveyed  to  another  by 
patent,  it  is  a  visible  and  public  dec- 
laration that  that  portion  of  the  lake 
can  no  longer  be  used  for  naviga- 
tion ;  and  the  grantee  will  enter  into 
possession,  and  the  trusteeship  of 
the  state,  both  for  the  public  and 
the  riparian  proprietor,  is  virtually 
at  an  end.  %b 

6.  And  such  land  being  proper  and 
necessary  for  the  beneficial  enjoy- 
ment of  his  adjacent  premises,  by 
the  riparian  proprietor,  there  arises 
if  not  a  legal  at  least  a  strong  equi- 
table title,  which  being  coupled  with 
actual  possession,  no  one,  except 
the  state  itself,  should  be  allowed  to 
dispute.  ib 

7.  No  action  will  lie  against  such 
riparian  proprietor,  in  favor  of  an 
adjoining  owner,  to  restrain  the 
planting  of  trees  upon  such  newly 
acquired  land,  and  thereby  obstnict- 
ing  the  plaintiff's  view  of  the  lake. 
Balcom,  J.  dissented.  ib 

8.  In  New  York  the  public  have  no 
highway  along  the  margin  of  our 
navigable  rivers  and  lakes,  unless 
the  samo  has  been  acquired  by  ex- 
press grant  or  prescription.  Fer 
Campbell,  J.  ib 


LEX  LOCI. 
See  Ao&EEXENT,  fiL 

LIMITATIONS,  STATUTE  OP. 

1.  The  statute  of  limitations  does  not 
operate  as  a  bar  to  an  action  in  the 
courts  of  New  York,  against  a  for- 
eign corporation.  Thompson  v.  Ti- 
oga Rail  Road  Co.,  79 

2.  Such  a  corporation  is  within  the  ex- 
ception to  the  operation  of  the  stat- 
ute, by  which  the  time  of  absence 
from  the  state  is  not  to  be  taken  as 
any  part  of  the  time  limited  for  the 
commencement  of  an  action.         ib 

8.  Where  the  judge  found  that  the  de- 
fendant passed  through  this  state 
more  than  six  years  before  com- 
mencement of  the  action,  but  was 
only  here  temporarily,  and  that  all 
the  defendants  had  resided  in  Penn- 
sylvania since  the  cause  of  action 
accrued ;  Hdd  that  the  action  was 
not  barred  by  our  statute  of  limita- 
tions.    Qans  V.  Frank,  320 

4.  If  the  debtor  comes  into  this  state 
before  process  is  served  on  him,  and 
he  leaves  the  state,  to  reside  else- 
where, the  statute  is  not  a  bar  un- 
til, after  deducting  all  the  time  of 
lesiding  abroad,  the  debtor  has  been 
in  this  state  for  six  years.  ib 

6.  Whether  the  absence  is  repeated,  or 
is  one  continued  absence,  is  imma- 
terial. There  must  be  full  six  years 
spent  in  this  state,  to  make  oar 
statute  of  limitations  a  bar.  ib 

6.  On  the  1st  of  May,  1834.  T.  loaned 
to  I.  $1500,  and  took  his  bond  un- 
der seal,  with  this  condition :  "  The 
condition  of  this  obligation  is  such, 
that  the  above  sum  of  $1500  is  to 
remain  without  interest,  in  the  hands 
of  the  above  bounden  I.  until  such 
time  as  the  said  T.  shall  demand 
payment  of  the  said  I. ;  then  if  the 
above  sum  is  not  paid,  the  above  ob- 
ligation to  be  of  full  force  or  virtue." 
Held  that  this  was  not  a  mere  con- 
tract to  pay  on  demand.  That  the 
words  of  the  condition,  taken  to- 
gether, imported  something  more 
than  a  declaration  that  the  debt  was 
due ;  and  signified  that  the  money 
was  to  remain  in  the  hands  of  the 
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obligor,  and  that  he  was  to  use  it 
without  interest,  nntil  called  for. 
That  a  demand  of  payment  was 
therefore  necessary,  before  the  stat- 
ute of  limitations  would  commence 
running.    Sweet  y.  Irish,  467 

7.  And  the  obligee  having  died,  with- 
out making  any  demand  of  pay- 
ment, leaving  a  will,  in  which  he 
gave  and  bequeathed  to  his  daugh- 
ter H.,  who  was  the  wife  of  I.,  the 
obligor,  the  interest  of  the  bond 
during  her  life ;  and  if  she  should 
die  before  her  husband,  then  the  ex- 
ecutors were  directed  to  collect  the 
$1500,  with  the  interest  from  the 
time  of  her  decease ;  but  in  case 
she  should  survive  I.,  then  the  ex- 
ecutors were  directed  to  collect  the 
money  from  L's  estate  and  pay  her 
the  interest  thereof  each  year,  and 
se  much  of  the  principal  as  her  ne- 
cessities should  require ;  it  was /ur- 
iher  held  that  this  bequest  suspend- 
ed the  payment,  as  well  as  the 
demand  of  payment,  during  the 
Joint  lives  of  I.  and  his  wife.  That 
so  long  OS  they  lived,  the  principal 
sum  was  not  due  and  payable,  and 
the  statute  of  limitations  did  not 
begin  to  run  until  the  death  of  one 
of  them,  at  which  time  the  execu- 
tors were  directed  to  collect  the 
money,  and  when,  by  a  demand  of 
payment,  they  could  make  the 
money  payable.  ib 

8.  That  by  accepting  the  money  upon 
a  contract  wherein  it  was  stipulated 
that  there  was  to  be  no  interest,  and 
the  principal  payment  only  at  the 
will  of  the  obligee,  the  obligor  put 
it  into  the  power  of  the  latter  to 
postpone  the  day  of  payment  to  such 
time  as  suited  his  convenience  and 
pleasure.  %b 

See  Insurancb,  (Fibb,)  16, 16. 


LIS  PENDENS. 
See  Dbbtob  and  Cbbditob,  2. 

M 

MANDAMUS. 

1.  Where  the  legislature,  after  having 
imposed  a  restriction  upon  the  pow- 

Vol.  XXXVI.  44 


er  of  a  common  comicn  to  contract 
a  debt,  directs  that  notwithstanding 
such  restriction  a  debt  contractea 
in  violation  of  it  shall  be  paid,  the 
court  cannot,  when  the  common 
council  is  willing  to  conform  to  the 
legislative  will,  permit  one  of  the 
officers  of  the  city  corporation  to  set 
at  naught  both  the  will  of  the  legis- 
lature and  of  the  common  council. 
People  ez  rel.  Baker  v.  Biaws,      69 

2.  Thus,  where  a  sum  of  money  had, 
in  pursuance  of  an  act  of  the  legis- 
lature, been  raised  by  tax,  in  the 
city  of  New  York,  for,  and  oppro- 
priated  by  the  common  council  to, 
the  purpose  of  paying  the  relator 
for  printing,  &c.  done  for  the  city, 
which  sum  could  not  be  appropri- 
ated to  any  other  purpose;  Held 
that  this  was  a  clear  recognition, 
by  the  legislature  and  the  common 
council,  of  the  relator's  right  to 
payment,  and  a  direction  by  both 
of  those  bodies  that  the  relator 
should  be  paid.  And  that  upon  the 
comptroller's  refusal  to  apply  the 
f\ind  so  appropriated,  to  the  pay- 
ment of  the  relator's  claim,  a  man- 
damus was  the  proper  remedy, 
where  it  appeared  that  no  action 
would  lie,  against  the  corporation. 

ib 

8.  If  referees,  appointed  by  a  county 
Judge  to  hear  an  appeal  from  an  or- 
der made  by  commissioners  of  high- 
ways laying  out  a  public  highway, 
instead  of  hearing  and  determining 
the  appeal,  dismiss  the  same,  upon 
a  preliminary  objection,  and  thus  iu 
effect  refuse  to  execute  the  trust 
committed  to  them,  the  remedy  of 
the  party  is  not  by  a  common  law 
certiorari  to  review  the  proceed- 
ings, but  by  a  mandamus^  it  seems, 
to  compel  the  referees  to  proceed. 
People  ez  rel.  Ridgeway  v.  Cortd- 
you,  164 


MARRIED  WOMEN, 
^e  Husband  abd  Wife. 

METROPOLITAN  POLICE  BOARD. 

1.  Rules  16  and  28  of  the  general 
rules  made  by  the  MetropoM  an  Po- 
lice Board,  for  the  government  of 
the  police,  which  direct  that  all  per^ 
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sons  who  shall  be  arrested  any  time 
when  the  police  courts  are  not  open 
shall  be  conveyed  immediately  to 
the  police  station  house  of  the  po- 
liceman who  makes  the  arrest ;  and 
that  when  a  person  accused  of  hav- 
ing committed  a  felony  or  misde- 
meanor is  brought  to  the  station 
house  when  the  police  courts  are  not 
open,  the  officer  on  duty,  after  as- 
certaining that  the  act  charged  con- 
stitutes a  felony  or  other  offense  for 
which  a  person  can  lawfully  be  de- 
tained, &c.  shall  cause  the  accused 
to  be  detained  in  the  station  house 
until  the  next  morning,  will  not  jus- 
tify the  imprisonment  in  the  cell  of 
a  station  house,  of  a  person  who  is 
charged  with  no  offense,  other  than 
the  breach  of  a  municipal  ordinance 
against  riding  horses  on  the  bide- 
waiks.    Schmeider  v.  McLane^    495 

2.  Where  a  person  is  arrested  in  the 
day  time,  in  the  city  of  Brooklyn, 
for  violating  a  city  ordinance,  it  is 
the  duty  of  the  officer  to  take  him 
before  the  police  justice,  or  one  of 
the  justices  elected  under  the  act  to 
establish  courts  of  civil  and  crimi- 
nal jurisdiction  in  that  city,  passed 
March  24,  1849.  i& 

8.  There  is  a  wide  difference  between 
the  perpetration  of  a  crime,  and  the 
violation  of  a  corporation  ordinance. 
Per  Brown,  J.  i6 

4.  The  28th  of  the  general  rules  of  the 
Metropolitan  Police  Board  directing 
the  officer  on  duty  to  ascertain  that 
the  act  charged  constitutes  a  felony 
or  other  offense  must  be  construed 
to  mean  a  criminal  oflense,  and 
nothing  less.    Per  Brown,  J.       ib 


MINE. 
See  Tbkant  for  Lifb,  1,  2. 

MOB. 
See  Carblbssnbss  or  Nbgliobncb. 


MORTGAGE. 

1.  A  regular  foreclosure  by  advertise- 
ment under  the  statute,  of  a  mort- 
gage which  has  in  fact  been  paid  ! 


before  foreclosure,  but  not  satisfied 
of  record,  and  the  sale  made  in  pur- 
suance thereof  to  a  hona  fide  pur- 
chaser, is  equivalent  to  a  sale  under 
a  decree  in  equity  -,  and  is  an  entire 
bar  of  all  claim  of  any  person  hav- 
ing a  lien  by  judgment  subsequent 
to  the  mortgage,  who  shall  have 
been  duly  served  with  notice  of  sale. 
Warner  v.  Blakemanf  501 

2.  The  mortgagor  and  his  assigns  may 
impeach  such  a  sale  by  showing  that 
the  proper  statutory  proceedings 
have  not  been  taken  to  render  the 
foreclosure  effectual ;  but  they  can- 
not, after  being  served  with  notice 
of  sale,  go  further  and  show  tliat 
the  mortgage  was  fraudulently  fore- 
closed after  having  been  paid,  aud 
thereby  defeat  the  title  of  a  subse- 
quent bona  fide  purchaser  of  the 
mortgaged  premises.  ib 

3.  Intermediate  judgment  creditors, 
although  served  with  notice  of  sale, 
may,  within  six  years  after  discov- 
ery of  the  fraud,  come  into  a  court 
of  equity  to  set  it  aside;  but  the 
court,  in  setting  it  aside,  will  pro- 
tect subsequent  purchasers  who, 
without  notice  of  the  fraud,  have 
advanced  their  money  upon  the 
faith  of  a  regular  statutory  fore- 
closure of  the  mortgage.  ib 

4.  Where  the  mortgagee,  in  possession 
of  the  mortgaged  premises,  pur- 
chases in  the  premises,  and  as  part 
of  the  consideration  of  such  pur- 
chase cancels  the  mortgage  debt,  he 
is  entitled  to  protection  as  against 
judgment  creditors,  who  become 
such  after  the  execution  of  the 
mortgage.  ib 

5.  The  delivery  up  of  the  bond  and 
mortgage,  to  the  mortgagor,  in  such 
a  case,  to  be  canceled,  does  not  de- 
prive the  mortgagee  of  his  prior 
lien  upon  the  premises  to  the  full 
extent  of  the  mortgage  debt.        ib 

6.  It  seems  that  if  a  borrower  of  any 
portion  of  the  United  States  deposit 
fund  omits  to  pay  the  interest  due 
in  October  and  for  23  days  there- 
after, the  mortgage  becomes  ipso 
facto  foreclosed,  and  the  commis- 
sioners are  seised,  at  once,  of  an 
absolute  and  indefeasible  estate  in 
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fee  of  the  landa ;  after  which  there 
remains  only  a  right  of  redemption, 
as  specified  in  the  act  Fellows  t. 
Commissioners  for  loaning  U.  S. 
moneys,  656 


MUNICIPAL  CORPORATIONS. 

1.  There  is  a  distinction  between  the 
power  of  municipal  corporations 
over  the  carriage  ways  of  their 
streets,  and  that  which  they  possess 
over  sidewalks.  Hart  v.  City  of 
-BrooMyny  226 

2.  The  absolute  authority  over  the 
roadway,  conferred  upon  tlie  com- 
mon council  by  the  charter  of  the 
city  of  Brooklyn,  is  not  possessed 
by  them  over  the  sidewalks;  and 
the  same  responsibility  cannot  be 
imposed  for  the  condition  of  the 
sidewalks  as  for  that  of  the  road- 
way, ib 

8.  A  municipal  corporation  is  not  lia- 
ble in  damages  to  an  individual  for 
injuries  caused  by  an  opening  in  a 
sidewalk,  made  by  an  owner  of  the 
soil  or  the  adjacent  land,  without 
proof  of  notice  of  the  insufficiency 
or  defect,  and  neglect  to  cause  it  to 
be  remedied.  ib 

4.  The  public  authorities  are  not  to  be 
presumed  to  have  notice  of  a  latent 
defect  in  the  covering  of  an  open- 
ing in  a  sidewalk,  which  was  not 
made  by  them  or  under  their  direc- 
tion, id 

6.  Notice  to  the  public  authorities  of 
defects  or  obstructions  in  the  streets, 
not  occasioned  by  their  own  acts, 
must  be  express,  or  the  defects  must 
be  so  notorious  as  to  be  evident  to 
all  who  have  occasion  to  pass  the 
place  or  to  observe  the  premises.  tZ) 

6.  The  provision  of  the  act  of  April  12, 
1859,  prohibiting  the  recovery  of 
costs  against  municipal  corpora- 
tions, unless  notice  of  the  claim  has 
been  given  to  the  comptroller  of  the 
city  before  suit,  is  applicable  to 
claims  for  damages  on  account  of 
the  negligence  or  misconduct  of  the 
city  authorities,  as  well  as  to  de- 
mands upon  contract.  ib 


N 


NEGLIGENCE. 

1.  No  matter  how  gross  or  evident  th6< 
negligence  of  the  driver  of  a  vehicle, 
if  another,  by  his  own  negligence, 
exposes  himself  to  iivjury  from  the 
vehicle,  he  has  no  remedy.  Man- 
gam  v.  Brooklyn  Oiiy  Rail  Road 
Co,,  230 

2.  Knowingly  to  allow  a  child  of  less 
than  four  years  of  age  to  go  at  large 
in  a  public  street,  without  a  pro- 
tector, is  such  negligence  in  his 
parents  or  guardians  as  will,  if  un- 
explained, prevent  a  recovery  by 
him  for  a  personal  iqjnry.  ib 

8.  The  fact  that  a  young  child,  who 
has  parents  or  other  guardians  and 
protectors,  is  found  alone  and  un- 
watched  in  the  street,  is  presump- 
tive evidence  that  he  was  so  exposed 
voluntarily  or  negligently  by  his 
protectors,  and  that  their  negli- 
gence thus  contributed  to  his  in- 
jury, ib 

4.  But  the  fact  that  the  child  is  in  the 
street  alone,  or  in  the  way  of  a  ve- 
hicle alone,  is  not  conclusive  that 
he  is  there  by  the  negligence  of  his 
protectors.  It  is  a  fact  which  ad- 
mits of  explanation,  and  notwith- 
standing which  the  question  of 
negligence  is  open  to  inquiry.        ih 

5.  If  the  child  has  parents  living,  and 
he  is  under  their  charge  and  protec- 
tion, he  is  responsible  for  their  acts 
and  omissions,  as  if  they  were  his 
own;  and  for  the  purposes  of  an 
action  by  him  for  personal  injuries, 
their  negligence  must  be  regarded 
as  his  negligence.  ib 

6.  Although  want  of  care  cannot  be 
imputed  to  a  child,  for  not  avoid- 
ing a  passing  vehicle,  it  may  be 
charged  upon  those  who  have  the 
charge  of  the  child,  if  they  suffer 
him  to  go,  unprotected,  where  ve- 
hicles are  passing,  and  where  care 
and  forethought  must  be  required, 
beyond  what  he  is  capable  of  exer- 
cising, ib 

7.  The  question  is  whether  the  pro- 
tector exerted  due  care  and  dili- 
gence to  prevent  the  child  from 
going  where  it  would  necessarily  be 
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in  danger ;  and  that  qnesUon  should 
be  left  to  the  juxy.  ib 

See  Cabblbbbnbbs  or  Negligevce. 
Cabbisrb,  1,  2. 


NEW  YORK  (CITY  OP.) 
S«9  Mandamub,  2. 
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OPINIONS  OP  WITNESSES. 

1.  In  an  action  to  recorer  for  damages 
caused  by  a  collision  of  boats,  it  was 
Kdi  that  it  was  erroneons  to  ask  the 
pilot  of  the  defendants'  boat, "  Was 
the  collision  caused  by  any  negli- 
gence of  yours ;"  and  again,  "  Prom 
what  yon  discovered  of  the  tug  in 
coming  down,  was  she  in  the  fault  V 
these  inquiries  calling  for  the  opin- 
ion of  the  witness  upon  the  ques- 
tions put  in  issue  by  the  pleadings, 
and  which  were  to  be  determined  by 
the  jury.  Crofui  v.  Brooklyn  Ferry 
Company,  201 

2.  To  authorize  a  witness  to  give  his 
opinion  as  to  the  value  of  fruit  trees, 
it  is  not  necessary  that  he  should  ac- 
tually have  seen,  or  been  familiarly 
acquainted  with,  the  trees  in  ques- 
tion. It  is  enough  that  he  is  ac- 
quainted with  the  fruit  business  in 
that  neighborhood,  and  the  value  of 
similar  property  there.  Whttbeck 
V.  y.  York  Central  Rail  Road  Com- 


pany, 
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8.  After  hearing  from  other  witnesses 
what  kind  of  trees  they  were,  and 
the  quality  and  amount  of  fruit 
yielded  by  them,  generally,  he  is 
competent  to  express  an  opinion  in 
respect  to  the  value  of  the  trees,  ib 


PARTNERSHIP. 

1.  To  enable  creditors  of  a  partnership 
to  recover  a  debt  against  an  indi- 
vidual as  a  partner,  on  the  ground 
that  he  held  himself  ont  as  a  part- 
ner, they  must  prove  afl9rmatively 
that  he  did  so  represent  and  hold 
himself  out,  to  ihem,  or  at  least  that 
they  were  informed  of  such  repre- 


sentations, before  the  credit  was  gir- 
en  to  the  firm.    Irtin  v.  Conklin,  64 

2.  A  person  not  a  partner,  in  fact,  in  a 
firm,  will  not  make  himself  liable  to 
creditors,  for  tho  debts  of  the  firm, 
by  representing  or  holding  himself 
out  as  a  partner,  unless  it  appears 
that  the  creditors  gave  credit  to  the 
firm,  after  such  representation  or 
holding  out  came  to  their  knowl- 
edge, ib 

3.  The  ground  upon  which  one  holding 
himself  out  as  a  partner  is  held  lia- 
ble as  such,  to  creditors,  is  that  of 
estoppel.  And  it  is  of  the  very  es- 
sence of  the  estoppel,  in  such  a  case, 
that  the  creditor  trusted  the  firm 
with  knowledge  of  the  fact  that  the 
individual  either  held  himself  out, 
or  suffered  himself  to  be  held  out, 
as  a  partner.  ib 

4.  If  there  is  no  evidence  that  the  cred- 
itors knew,  at  the  time  the  goods 
were  sold  to  the  firm,  that  an  indi- 
vidual had  held  himself  out,  or  suf- 
fered himself  to  be  held  out  as  a 
partner,  the  latter  will  not  be  estop- 
ped from  denying  his  liability  as 
such.  ib 

See  Debtor  avd  Creditor,  23  to  26. 
Principal  and  Agbitt,  6, 6. 
pROMissoRT  Notes,  1,  2. 

PATENT  (OF  LANDS.) 

1.  A  patent,  issued  by  the  state,  con- 
veying its  own  lands,  will  be  pre- 
sumed to  have  been  issued  regular- 
ly ;  and  if  it  be  not  void  on  its  face, 
cannot  be  avoided  collaterally,  in  a 
suit  between  individuals.  Brady  v. 
Begunj  533 

2.  It  is  not  incumbent  on  the  grantee 
to  show  that  the  sale  of  the  land  was 
properly  and  fairly  conducted,  and 
that  the  necessary  preliminary  no- 
tices and  advertisement  were  given 
and  published.  ib 

3.  If  there  be  any  allegation  or  pre- 
tense that  a  patent  was  issued  by 
mistake,  or  upon  a  false  sugi^estion, 
it  is  voidable  only,  and  in  such  a  ca.se 
can  be  avoided  only  by  a  direct  pro- 
ceeding to  cancel  and  annul  the 
patent.  ib 

PAYMENT. 

See  Demand. 

Ejectment,  2. 
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PERSONAL  PROPERTY. 
See  Hops. 

PLEADING. 
1.  Complaint. 

1.  A  claim  for  damages  done  to  land 
occupied  adversely  by  the  defend- 
ant cannot  be  sued  for  and  recov- 
ered until  after  the  plain  tiff  has  re- 
covered possession.  A  claim  for  in- 
juries of  that  nature  cannot  be  united 
with  a  claim  to  recover  the  {KMses- 
sion  of  the  land.  Hcichkiss  v.  Au- 
burn and  Rochester  Mail  Road  Com- 
pany^  600 

2.  Under  section  67  of  the  code,  a 
plaintiff  may  unite  a  claim  to  recov- 
er the  possession  of  land  with  a  claim 
for  damages  for  withholding  the 
same,  and  for  the  rents  and  profits. 

8.  But  this  provision  gives  no  new 
rights  of  action ;  and  the  plaintiff  is 
not  bound  to  elect,  as  between  those 
causes  of  action,  which  he  will  go 
for.  t6 

4.  Under  the  code  of  procedure,  the 
objection  that  the  action,  whether 
it  be  equitable  or  legal,  was  not  com- 
menced within  the  time  limited  by 
statute,  can  only  be  taken  by  anewer. 
The  defendant  cannot  demur,  on  that 
ground,  even  where  it  appears  on  the 
face  of  the  complaint,  that  the  cause 
of  action  is  barred  by  the  statute  of 
limitations.    Sands  v.  St,  John,  628 

6.  Hence  it  is  unnecessary  for  the 
plaintiff  to  allege,  in  his  complaint, 
any  facts  or  circumstances  to  antici- 
pate or  avoid  the  defense  of  the  stat- 
ute of  limitations.  ib 

2.  Answer, 

6.  It  is  only  every  material  allegation 
of  the  complaint,  not  controverted 
by  the  answer,  that  is  to  be  taken 
as  true.  Accordingly,  where,  in  an 
action  by  the  receiver  of  a  mutual 
insurance  company,  on  a  stock  note, 
it  was  alleged,  in  the  complaint,  that 
the  company  and  the  receiver  were 
restrained  by  injunction,  for  about 
five  years,  from  bringing  any  action 
on  the  note  in  suit,  it  was  held  that 
the  allegation,  being  immaterial, 
could  not  be  taken  as  true  by  reason 
of  the  omission  of  the  defendant  to 
deny  it ;  and  that  it  was  therefore 


unnecessary  for  the  defendant  to 
accompany  the  defense  of  the  stat- 
ute of  limitations  with  a  denial  of 
the  allegation.    Sands  v.  St,  John, 

628 

8.  Demurrer. 

7.  The  objection  that  the  facts  stated 
in  the  complaint  do  not  present  a 
proper  case  for  the  exercise  of  the 
equitable  power  of  the  court  to  re- 
move a  cloud  from  the  title  of  the 
plaintiff,  is  not  an  objection  to  the 
jurisdiction  of  the  court  which  must 
be  taken  specifically  for  that  cause, 
under  subdivision  1  of  section  144 
of  the  code,  but  it  may  be  taken  by 
demurrer  under  subdivision  6  of  that 
section,  on  the  ground  that  the  com- 
plaint does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 
Hotchkiss  V.  EUing,  88 

See  BoHD,  1. 

POWER. 
See  Trusts  avd  Tbustbbs,  4,  6,  6,  7. 

PRACTICE. 

1.  The  court  can  review  the  findings 
of  the  jury  on  the  facts,  or  set  aside 
the  same  as  against  the  weight  of 
evidence,  only  when  there  is  no  evi- 
dence to  sustain  the  verdict,  or  it  is 
against  the  clear  and  decided  weight 
of  the  evidence.    Smith  ▼.  Tiffany, 

28 

2.  When  the  testimony  is  conflicting, 
it  is  the  duty  of  the  judge  to  su&f 
mit  the  case  to  the  jury.  He  will 
not  be  justified  in  taking  the  case 
from  them  and  directing  a  verdict 
for  either  party.  tb 

8.  In  reviewing  a  judgment  rendered 
by  a  referee  the  court  acts  simply 
as  an  appellate  tribunal,  and  must 
reverse  a  judgment  not  warranted 
by  appropriate  findings  on  the  ques- 
tions of  fact,  if  the  proper  exception 
is  taken.    Buckingham  v.  Payne, 

81 

4.  The  facts  found  by  the  referee  must 
sustain  his  findings  upon  the  law, 
and  the  law  of  the  case  must  be 
predicated  upon  such  findings  of 
fact.  ib 

6.  Where  the  facts  submitted  warrant 
it,  the  court  may,  by  virtue  of  tho 
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general  power  which  courts  exercise 
over  their  officers,  order  the  plain- 
tiff's attorney  to  show  his  authority 
to  bring  the  suit.  Board  of  Com- 
musioners  of  Excise  v.  Furdy,  266 

6.  But  the  court  will  not  exercise  the 
power,  so  far  as  to  dismiss  the  suit, 
in  an  action  brought  by  commis- 
sioners of  excise,  for  a  penalty,  un- 
der the  act  to  suppress  intemper- 
ance, &c.  in  behalf  of  a  defendant 
whose  only  ground  of  making  the 
motion  is  that  no  complaint  was 
made  to  the  excise  commissioners 
before  the  commencement  of  the 
action,  that  the  defendant  had  vio- 
lated the  statute,  and  that  the  com- 
missioners have  not  authorized  the 
bringing  of  the  suit.  Lbokard,  J. 
dissented.  t& 

7.  The  only  order  the  court  will  grant, 
in  such  a  case,  is  an  order  to  stay 
the  proceedings^  until  further  order. 

ih 

8.  And  it  seems  that  on  showing  to  the 
court  a  state  of  facts  that  would 
prevent  his  collecting  them  of  the 
plaintiffs,  the  defendant  may  ask 
for  security  for  costs.  ib 

9.  When  it  appears  that  the  defendant 
was  not,  and  could  not  have  been, 
misled  by  a  variance  between  the 
complaint  and  the  proof,  the  vari- 
ance may  be  disregarded,  without 
amendment.     Craig  v.  Ward^     Zll 

10.  When  it  is  obvious  that  a  fact  was 
•    assumed,  on  the  trial,  it  is  as  much 

in  the  case  as  if  it  were  expressly 
proved.    Paige  v.  Fazaekerly^   392 

11.  If  a  party  acquiesces  in  a  course 
of  proceeding  which  assumes  the  ex- 
istence of  a  fact,  he  will  be  deemed 
to  have  admitted  it;  and  the  fact 
will  be  treated,  on  appeal,  as  beyond 
the  reach  of  any  objection  not  made 
on  the  trial.  ib 

12.  When  a  court  of  review  is  satisfied, 
from  the  general  scope  and  tenor 
of  the  proceedings  on  the  trial,  that 
a  particular  fact  was  not  a  matter 
of  contest,  nor  a  ground  of  objec- 
tion there,  but  was  assiuned,  or 
^ken  for  granted,  in  the  conduct 
of  the  cause,  it  may  and  should 
conclude  that  the  fact  was  as  it  was 
afisumed  to  be.  %b 


18.  After  evidence  has  been  duly  ta- 
ken, bearing  upon  the  issues,  on  a 
trial,  without  objection,  the  judge  at 
the  circuit  has  no  power  to  strike 
it  out,  or  to  exclude  it  from  the 
consideration  of  the  jury.  Hall  t. 
Earnesty  585 

See  Public  Officers. 


PRINCIPAL  AND  AGENT. 

1.  J.  G.,  the  sister  of  the  defendant, 
deposited  funds  with  him,  to  be  in- 
vested for  her  benefit.  He  invested 
them  in  certain  stocks  and  bonds, 
which  he  afterwards  sold,  at  a  profit. 
He  pretended  to  invest  the  proceeds 
in  the  purchase  of  certain  city  and 
rail  road  bonds,  but  instead  of  pur- 
chasing the  same,  he  was  himself 
the  owner  of  such  bonds,  at  the 
time,  and  merely  charged  the  same 
to  J.  G.,  without  her  previous  knowl- 
edge or  assent,  and  appropriated 
the  proceeds  of  the  stocks  and 
bonds,  first  sold,  to  his  own  use. 
Ho  also  overcharged  J.  G.  for  rail 
road  bonds,  which  he  claimed  to 
have  purchased  for  her,  fraudulent- 
ly retaining  the  amount  of  the  over- 
charge. He  collected  interest  on  the 
bonds,  for  which  he  never  account- 
ed ;  and  he  procured  from  her  a  re- 
lease discharging  him  from  all  liabil- 
ity to  her  on  account  of  the  use  of 
the  trust  moneys  by  him,  which  was 
obtained  by  fraud  and  concealment, 
and  executed  in  ignorance  of  the 
facts,  and  of  her  rights;  Hdd^  on 
demurrer,  that  these  facts  showed 
an  illegal  appropriation  by  the  de- 
fendant of  the  funds  intrusted  to 
him,  within  the  principle  of  the 
case  of  Conkey  v.  Bond,  (34  Barb, 
276 ;)  and  that  the  complaint  stated 
a  eood  cause  of  action.  Gould  r, 
Gouid,  270 

2.  Held  also  that  the  allegations  in 
respect  to  the  release  executed  by 
J.  G.  were  entirely  sufficient  to 
avoid  it.  ib 

3.  Where  an  agent  has  duties  to  per- 
form towards  his  principal,  in  the 
nature  of  a  trust,  he  falls  within  the 
suspected  relation,  and  the  law  in- 
dulges the  presumption  of  fraud, 
against  a  release  procured  by  him 
from  his  principal,  although  no 
fraud  is  visible  to  the  eye  of  the 
court.  ib 
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4.  One  cannot  act  for  liimself  as  vend- 
or, and  as  agent  for  another,  as  pur- 
chaser, in  transferring  securities,  tb 

6.  Under  ordinary  circumstances,  an 
authority  given  by  a  partnersliip 
firm,  to  its  agent,  to  advance  moneys 
for  the  purchase  of  notes  or  bills  to 
be  remitted  to  the  finn,  will  not  jus- 
tify the  agent  in  continuing  to  make 
such  advances,  after  bein*^  notified 
of  a  change  in  the  flim,  by  the  ad- 
mission of  new  partners*.  There 
must  be  a  renewed  authorization  by 
the  new  firm.  Callanan  v.  Van 
Vleck,  824 

6.  But  if  the  bills  so  purchased  by  the 
agent,  after  notice  of  the  change  in 
the  firm,  have  been  remitted  to  the 
firm,  received  and  receipted  by  the 
new  members,  retained  by  them, 
and  used  and  applied  in  their  busi- 
ness, this  will  justify  the  agent  in 
inferring  that  the  authority  previ- 
oasly  given  by  the  old  firm  was  con- 
tinued bv  the  consent  of  the  new 
one ;  and  is  sufficient  to  render  the 
new  firm  liable  for  the  amount  of 
such  advances.  %b 

7.  An  agent  cannot  act  for  his  own 
benefit  in  relation  to  the  subject 
matter  of  the  agency,  to  the  injury 
of  his  principal.  Bruce  v.  Davef^ 
port,  849 

8.  An  agent  is  bound  to  follow  the  in- 
structions of  his  principal ;  and  if 
he  neglects  to  do  so,  he  will  make 
himself  liable  for  the  loss  or  dam- 
age which  his  principal  sustains,  ib 

9.  The  plaintiff^  were  employed  by 
T.  D.,  in  behalf  of  himself  and  J.  D., 
who  were  partners,  as  their  brokers 
and  agents,  to  sell  a  certain  promis- 
sory note  held  by  them,  made  by 
third  persons,  and  were  instructed 
to  sell  the  same  at  a  discount  of 
twelve  per  cent,  without  their  in- 
dorsement and  without  recourse. 
Subsequently  the  plaintiffs  called 
npon  J.  D.,  in  the  absence  of  T.  D., 
and  by  falsely  stating  that  T.  D.  had 
before  indorsed  similar  notes  which 
the  plaintiffs  had  been  employed  to 
sell,  and  concealing  from  him  the 
fact  that  T.  D.  had  instructed  them 
to  sell  without  recourse,  procured 
fi*om  him  the  indorsement  of  the 
name  of  the  firm  npon  the  note. 
EM  that  the  indorsement  having  | 


been  obtained  by  an  abuse  of  the 
confidential  relation  of  principal  and 
agent,  did  not  constitute  a  contract 
upon  which  the  latter  could  sue  the 
former.  ib 

10.  Held  also,  that  for  the  same  rea- 
sons the  indorsement  could  not  be 
considered  a  modification  of  the  in- 
structions to  sell  without  recourse; 
and  that  for  whatever  damage  the 
principals  had  sustained,  by  the  dis- 
regard of  their  instructions,  the 
agents  were  liable.  ib 

11.  The  rule  that  when  an  agent,  while 
strictly  pursuing  his  authority,  com- 
mits a  wrong,  he  thereby  binds  the 
principal,  does  not  apply  to  a  case 
where  the  agent  departing  from  the 
line  of  his  duty  Is  bargaining  on  his 
own  account,  and  securing  a  benefit 
for  his  own  private  advantage,  ex- 
clusively. FeUcws  V.  Commissioti- 
ere  for  loaning  JJ.  S,  moneys^    666 

12.  When  an  agent  does  not  pretend, 
nor  assume,  to  be  acting  for  an- 
other, but  purely  and  strictly  on  his 
own  behalf,  and  for  his  own  benefit, 
a  subsequent  ratification  will  not 
bind  the  principal.  ib 

13.  An  agent  cannot,  in  general,  act  so 
as  to  bind  his  principal  in  matters 
touching  his  agency,  where  he  has 
an  adverse  interest  in  himself.  But 
there  is  an  exception,  in  the  appli- 
cation of  this  principle,  in  favor  of 
the  holders  of  negotiable  paper  ac- 
quired in  good  faith  before  due,  for 
value,  without  notice  of  the  mis- 
conduct of  the  agent,  or  the  knowl- 
edge of  such  facts  as  would  amount 
to  a  want  of  good  faith  in  the  taker 
of  such  paper.  Claflin  v.  Farmers 
and  Citizens*  Bajikf .  640 

See  Absionxent. 

Husband  and  Wife,  2,  8. 
Usury,  2,  8. 

PRmLEGEl)  COMMUNICATIONS. 

1.  A  statement  made  to  an  attorney  is 
no  more  privileged  than  one  made 
to  any  other  person,  unless  it  is 
made  for  the  purpose  of  obtaining 
professional  advice  on  the  subject 
of  such  statement.    Marsh  v.  Howe, 

649 

2*  If  it  is  a  statement  which  has  no 
reference  to  the  professional  em- 
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ployment,  it  faXU  within  the  excep- 
tion to  the  rule  of  exclusion,  al- 
thoogh  made  while  the  relation  of 
attorney  and  client  exists.  tb 

8.  Accordingly  held  that  a  statement 
made  by  a  client,  to  an  attorney, 
abont  two  years  and  a  half  after  the 
latter  had  obtained  a  judgment  in 
fkvor  of  the  former,  against  D.,  and 
seTeral  months  after  the  judgment 
had  been  assigned  by  the  plaintiff 
therein  to  another  person,  as  to  the 
payment  of  that  judgment,  was  not 
a  privileged  communication  between 
attorney  and  client ;  the  relation  of 
attorney  and  client,  in  respect  to 
the  action  in  which  the  judgment 
was  obtained,  being  then  at  an  end. 

4.  ffeld  dlsOf  that  it  was  a  matter  of 
DO  moment,  so  far  as  related  to  that 
question,  that  the  person  to  whom 
the  statement  was  made  was,  at  the 
time,  the  attorney  of  the  party  mak- 
ing it,  in  another  matter,  and  that 
they  had  just  before  been  in  con- 
sultation in  respect  to  such  other 
matter.  %b 


PROCEEDINGS  SUPPLEMENTARY 
TO  EXECUTION. 

In  proceedings  supplementary  to  exe- 
cution, the  court  does  not  appoint 
more  than  one  person  receiver  of 
the  property  of  the  judgment  debtor, 
however  numerous  may  be  the  cred- 
itor's bills  or  supplementary  pro- 
ceedings against  him ;  inasmuch  as 
such  appointment  In  one  suit  or 
proceeding  completely  divests  the 
debtor  of  his  tiUe  to  all  his  prop- 
erty.   Myrick  ▼.  SMen^  16 


PROHIBITION,  WRIT  OP. 

1.  The  writ  of  prohibition  does  not 
issue  to  correct  errors  or  irregulari- 
ties in  administering  justice  by  in- 
ferior courts,  but  to  prevent  courts 
from  going  beyond  their  jurisdiction 
in  the  exercise  of  judicial  power  in 
matters  over  which  they  have  no 
cognizance.  People  ex  rA,  Brown- 
son  T.  Marine  Court,  841 

2.  It  ought  not  to  issue  where  the 
party  has  a  complete  remedy  in 
some  other  and  more  ordinary  form. 

«6 


8.  The  writ  wilt  not  be  ismied  upon 
the  ground  that  the  affidavits  on 
which  proceed! nss  by  attachment 
were  founded  did  not  show  certain 
matters  which  were  necessary,  to 
justify  the  issuing  of  the  attachments 

it 

4.  Nor  will  it  be  issued  on  the  gi^nnd 
that  the  debt  for  which  the  plaintiff 
was  entitled  to  sue,  in  the  court  be- 
low, was  larger  than  the  jurisdiction 
of  that  court  permilted  to  be  recor- 
ered  there;  provided  the  plaintiff, 
to  obviate  that  difficulty,  remits  all 
beyond  the  amount  of  which  the 
court  has  jurisdiction.  ib 

PROMISSORY  NOTES. 

1.  Where  a  promissory  note,  made  by  a 
partnership  firm  to  one  of  its  mem- 
bers, for  money  advanced  by  him 
to  the  firm,  is  indorsed  by  the  payee 
to  another,  after  maturity,  the  hold- 
er may  maintain  an  action  thereon 
against  the  makers.  Sherwood  ▼. 
Barton,  28i 

2.  Such  a  note  may  be  subject  to  any 
set-off  which  the  partnership  has ; 
but  if  no  such  defense  is  shown,  they 
cannot  avail  themselves  of  the  de- 
fense that  if  the  note  had  remained 
the  property  of  the  payee,  his  rem- 
edy would  have  been  by  another 
form  of  action.  sb 

8.  The  receipt  of  a  bill  or  note  having 
time  to  run,  fh>m  the  party  prima* 
rily  liable  on  a  bill  or  note  then 
over  due,  does  not  operate  to  dis- 
charge an  indorser  on  the  bill  or 
note  so  over  due,  unless  there  is  an 
agreement,  express  or  implied,  that 
the  new  bill  or  draft  shall  be  in  pay- 
ment of  the  former,  or  extending 
the  time  of  payment  in  Ulvot  of 
some  party  who  is  liable  thereon, 
prior  to  such  indorser.  Taylor  v. 
AUen,  294 

4.  If  a  new  draft  is  taken,  by  the 
holder  of  a  protested  note,  as  col- 
lateral to  such  note,  this  will  not 
prevent  him  from  enforcing  pay- 
ment of  the  note.  ib 

5.  If  there  is  some  evidence  that  a 
draft  was  thns  taken,  the  question 
should  be  submitted  to  the  jury 
whether  there  was  an  agreement  to 
extend  the  time  of  payment  on  the 
protested  note,  or  whether  the  new 
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was  giren  and  receired  as  collateral 
to  the  old  security.  %b 

6.  An  instrnment  by  which  the  maker 
promises  to  pay  to  the  order  of  an- 
other a  specified  sum,  at  his  store, 
or  in  goods  on  demand,  for  value 
received,  is  a  negotiable  promissory 
note.    BoMtaiter  v.  Wilson^        807 

7.  A  promissory  note,  to  be  the  sub- 
ject of  sale,  must  be  an  existins;  val- 
id note  in  the  hands  of  the  payee, 
and  given  for  some  actual  consider- 
ation, so  that  it  can  be  enforced  be- 
tween the  original  parties.  Sa21  v. 
£amegt,  585 

8.  A  note  not  valid  in  the  hands  of  the 
payee  cannot  by  him  be  rendered 
valid  by  a  sale  thereof  to  a  bona 
fide  purchaser  at  a  rate  of  interest 
exceeding  seven  per  cent  To  be 
the  subject  of  sale,  it  must  have  a 
pre-existing  validity.  Its  breath  of 
life  cannot  be  imparted  through  a 
usurious  transaction.  tb 

9.  The  security  given  to  the  maker 
of  an  accommodation  note  can  have 
no  sweater  validity  than  the  note 
itself,  and  cannot  render  valid  an 
obligation  tainted  with  usury.       t& 

10.  An  accommodation  note,  having  in 
fkct,  as  against  the  maker,  no  valid- 
ity, and  never  having  had  any  legal 
inception,  is  incapable  of  sale  ;  and 
one  who  buys  it  of  the  payee  takes 
the  precise  place  of  the  payee,  in 
respect  to  the  defense  of  usury,  al- 
though he  purchased  the  paper  in 
ignorance  of  its  true  character,  and 
upon  the  false  representation  that  it 
was  business  paper,  and  given  for 
value.  ib 

11.  If  a  note  is  made  only  for  the  ac- 
commodation of  the  payee,  to  enable 
him  to  raise  money  on  it,  and  is  sold 
by  him  to  a  third  person,  for  a  less 
amount  than  upon  its  face  purports 
to  be  due  thereon,  so  as  to  secure 
to  the  purchaser  a  greater  rate  than 
seven  per  cent  for  the  use  of  his 
money,  the  transaction  is  usurious, 
and  the  note  is  void ;  whether  the 
purchaser  knew,  at  the  time  he  pur- 
chased it,  that  it  was  so  made,  or 
not.  ib 

12.  Turning  out  a  bond  and  mortgage, 
to  the  maker  of  an  acconunodation 


note,  merely  as  collateral  security, 
to  be  available  to  him  only  in  case 
the  payee  fails  to  pay  the  note,  will 
not  furnish  a  valid  consideration  for 
the  note,  or  render  the  same  avail- 
able in  the  hands  of  a  purchaser  to 
whom  it  is  transferred  upon  a  usu- 
rious consideration.  %b 


PUBLIC  OFFICERS. 

1.  Actions  by  public  officers,  as  such, 
should  be  brought  in  their  individ- 
ual names,  with  the  title  of  their 
office  added.    Paige  v.  Fazackerly, 

892 

2.  If,  in  an  action  brought  by  one  as 
"  chamberlain,  &C.,"  no  objection  is 
taken,  on  the  trial,  that  the  plain- 
tifi*  is  not  chamberlain,  it  will  be 
assumed,  on  appeal,  that  the  fact 
of  his  being  the  incumbent  of  the 
office  was  understood,  or  taken  for 
granted.  ib 

Q 

QUARRY. 
See  Tenant  fob  Life,  1,  8. 

R 

RAIL  ROADS. 

1.  Where  proceedings  were  taken  by 
the  Auburn  and  Rochester  Rail 
Road  Company,  before  a  county 
judge,  under  the  acts  of  1886  and 
1838,  incorporating  said  company, 
for  the  appointment  of  a  jury  of 
appraisers  to  assess  the  value  of  the 
land  required  for  the  construction 
of  its  road  through  a  particular 
county,  and  one  of  the  owners  of 
laud  taken  was  an  infant;  H  was 
held  that  it  was  indispensable  that 
some  proper  person  should  be  ap- 
pointed to  appear  for  such  infant 
before  the  jury  of  appraisers,  to  rep- 
resent her,  and  attend  to  her  in- 
terests, on  the  appraisement  ffatdh- 
kiss  V.  Avbum  and  Rochester  Bail 
Road  Co.,  600 

2.  Held  alsOf  that  although  an  attorney 
was  appointed  to  appear  before  the 
jury  and  protect  the  interests  of  the 
infant,  on  the  appraisement,  yet  if 
he  failed  to  attend  before  the  jury. 
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or  to  represent  her  interests  there, 
his  appointment  was  nugatory,     id 

8.  That  the  statute  was  not  complied 
with  simply  by  the  making;  an  ap- 
pointment of  an  attorney  for  the  in- 
&nt  owner,  by  the  county  judge, 
sufficient  in  form;  but  that  it  was 
the  duty  of  the  rail  road  company 
to  see  that  some  reliable  person 
was  appointed,  residing  in  the  vicin- 
ity, who  should  in  fact  personally 
appear  before  the  jury  and  protect 
the  interests  of  the  infant.  And 
that  until  such  appointment  and  ap- 
pearance, the  jury  had  no  jurisdic- 
tion of  her  person,  to  entitle  them  to 
proceed  to  appraise  the  land,  or  the 
damages  for  taking  the  same.       ib 

4.  The  statute  was  designed  to  secure 
the  actual  attendance  of  some  tit 
person,  before  the  jury,  as  guardian 
or  attorney,  to  attend  personally  to 
the  interests  of  the  infant  upon  the 
appraisement.  And  without  such 
appearance,  all  the  doings  of  the  ju- 
ry, in  the  proceeding,  are  entirely 
unauthorized  and  void.  A 


RAIL  ROAD  COMPANIES. 

1.  It  is  not  unlawful,  nor  against  pub- 
lic policy,  for  a  rail  road  company 
to  convey  passengers  by  stage  to 
and  from  one  of  its  stations  and  an 
adjacent  village,  in  connection  with 
and  as  a  part  of  its  business  of  trans- 
porting passengers  upon  its  road; 
nor  is  a  contract  made  by  it,  thus 
to  carry  a  passenger,  vUra  vires. 
Buffit  V.  Troy  and  Boston  RaU  Road 
Company^  420 

2.  Such  a  contract  is  lawful,  and  the 
rail  road  corporation  is  estopped 
from  denying  its  validity.  t6 

8.  Where  a  rail  road  company  employs 
an  individual  to  convey  passengers 
to  and  fro  between  a  village  and  a 
station  on  the  rail  road,  in  stage- 
sleighs  furnished,  together  with  the 
horses  and  drivers,  by  him,  such 
company  is  liable  in  damages  for 
any  injury  sustained  by  a  passenger 
in  consequence  of  the  overturning 
of  a  stage-sleigh  through  the  neg- 
ligence of  the  owner  or  his  servant. 

ib 

4.  Where  a  contract  was  made,  in  the 
city  of  New  York,  between  R.  and 


H.,  a  person  professing  to  act  as 
agent  for  three  lines  of  public  con- 
veyances, (including  the  N.  Y.  Cen- 
tral Rail  Road  Co.,)  running  in  con- 
nection with  each  other,  to  trans- 
port R.  and  her  bnggage  from  N. 
Y.  to  Cobourg  in  Canada,  and  sb« 
received  from  him  three  tickets,  one 
of  which  was  for  a  passage  over  the 
Central  rail  road,  and  such  ticket 
was  accepted  by  the  conductors  up- 
on the  rail  road,  as  evidence  of  R.'s 
right  to  ride  upon  the  cars  as  a  pas- 
senger ;  they  marking  it,  and  taking 
it  up  at  or  near  the  end  o(  the  route, 
in  the  usual  manner,  without  de- 
manding any  fare  of  her ;  Held  that 
there  was  sufficient  proof  of  an  un- 
dertaking on  the  part  of  the  Cen- 
tral rail  road  company  to  trans- 
port R.  and  her  goods  over  its  road  ; 
and  that  the  company's  conductoni, 
whose  business  it  was  to  look  to 
such  matters,  having  accepted  and 
treated  R.'s  ticket  as  sufficient,  the 
law  would  presume  the  undertaking 
made  by  H.  on  behalf  of  the  com- 
pany was  valid,  and  binding  upon 
such  company,  until  the  contrary 
appeared.  Glasco  v.  New  York  Cen- 
tral Rail  Road  Co.,  667 

5.  The  obligation  of  a  rail  road  com- 
pany is  to  take  whatever  is  deliv- 
ered and  received  as  baggage,  from 
a  passenger,  in  the  baggage  car  of 
a  passenger  train  in  which  the  pas- 
senger takes  his  pa.<isage,  and  take 
it  along  with,  and  deliver  it  to,  the 
passenger,  at  the  place  of  destina- 
tion, in  the  usual  manner  of  trans- 
porting and  delivering  baggage,    ib 

6.  The  obligation  is  the  same,  whether 
the  baggage  is  within  the  quantity 
allowed  to  a  passenger,  to  be  carried 
without  any  charge,  other  than  the 
ordinary  fare  of  the  passenger;  or 
whether  it  is  an  extra  quantity,  tor 
which  an  additional  charge  is  made. 

ib 

7.  If  it  be  taken  as  the  baggage  of  the 
passenger,  whether  ordinary  or  ex 
tra,  it  is  to  be  carried  with  the  pas- 
senger ;  unless  there  is  some  agree- 
ment to  the  contrary.  ib 


RECEIVER. 

See  CoRpoBATiovB,  8|  4. 
Dbcbbb. 
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EECOGNIZANCE. 

An  indictment  being  found  against  C, 
be  was,  on  the  6th  of  June,  1860,  ar- 
raigned in  the  court  of  oyer  and 
terminer,  and  pleaded  not  guilty. 
Bail  was  fixed  at  $700,  and  0.  as 
principal  and  F.  as  surety  were  re- 
cognized for  the  appearance  of  G. 
at  the  next  oyer  and  terminer,  in 
October,  to  answer  the  indictment, 
by  an  entry  made  in  the  minutes  of 
the  court,  which  merely  recited  the 
arraignment  of  C.  upon  the  indict- 
ment, and  that  be  was  ordered  by  the 
court  to  enter  his  recognizance  in 
the  sum  of  $700,  and  that  thereup- 
on C.  was  recognized  in  that  sum  as 
principal,  and  F.  as  surety.  C.  ap- 
peared at  the  oyer  and  terminer  in 
October,  when  another  indictment 
was  found  against  him,  and  filed  on 
the  morning  of  the  10th  of  October, 
for  the  same  offbnse  charged  in  the 
previous  indictment.  On  the  after- 
noon of  the  same  day  a  third  indict- 
ment was  found,  C.  was  arraigned 
thereon,  and  pleaded  not  guilty,  and 
on  motion  of  the  district  attorney,  an 
order  was  entered  in  the  minutes, 
quashing  the  first  two  indictmentji. 
0.  then  departed  from  the  court 
without  iis  express  permission.  On 
the  next  day  an  order  was  entered, 
directing  the  recognizance  of  June 
6,  to  be  written  out  in  full  and  at- 
tached to  the  minutes  as  of  that  date, 
and  that  the  minutes  and  entry  of 
such  recognizance  be  corrected,  &rc. 
Thereupon  another  order  was  enter- 
ed, directing  such  recognizance  to 
be  estreated,  and  prosecuted.  The 
clerk,  pursuant  to  the  order,  drew 
up  from  his  minutes  a  recognizance, 
as  of  the  6th  of  June,  and  attached 
the  same  to  the  minutes  kept  by  him 
at  the  June  term,  and  also  to  the 
book  of  records,  by  pasting  the  same 
therein.  In  an  action  upon  such  re- 
cognizance; Beldfl.  That  the  entry 
in  the  minutes  of  the  court  was  de- 
fective in  not  stating  the  acknowl- 
edgment of  indebtedness,  and  there 
fore  no  legal  recognizance  was  en- 
tered into  by  C.  and  F.  2.  That  the 
entry  being  defective,  there  was  no 
memorandum  from  which  to  make 
up  a  recognizance,  and  hence  there 
was  nothing  on  which  to  base  the 
action.  3.  That  the  court  had  not 
authority,  ex  parte^  to  manufacture 
an  undertaking  imposing  obligations 
upon  the  accused  and  his  surety 


never  assumed  by  tbem.  4.  That 
quashing  the  indictment  which  the 
accused  had  given  bail  to  appear 
and  answer,  was  a  discharge  of  the 
obligation,  released  the  surety,  and 
authorized  the  prisoner's  departure 
from  court  without  special  leave. 
PeopU  V.  Felion,  429 


REFEREE. 
See  Pbactics,  8,  4. 

RELIGIOUS  SOCIETIES. 

1.  Where  the  right  of  persons  claiming 
to  be  trustees  of  a  religious  society, 
to  the  office  of  trustee,  is  disputed 
and  denied,  and  they  have  not  yet 
been  admitted  to  the  exercise  of  any 
of  its  rights  or  duties,  and  they  are 
not  and  have  not  been  in  pos.ses6ton 
of  the  church  edifice,  nor  of  any  of 
the  temporalities  of  the  church,  they 
cannot  maintain  an  action  in  the 
name  of  the  religious  society,  to  re- 
strain individuals  in  possession  and 
claiming  to  be  the  trustees  of  the 
society,  duly  elected,  from  closing 
the  church  edifice  and  from  prevent- 
ing the  pastor  from  holding  religious 
meetings  therein,  &c.  North  Bap- 
tist Church  V,  Parker^  171 

2.  Before  they  can  institute  or  main- 
tain such  an  action,  the  plaintiffs 
must  have  been  peaceably  admitted 
to  the  office  of  trustees  of  the  soci- 
ety, or  have  established  their  title 
thereto  by  a  direct  proceeding  or 
action  brought  for  that  purpose,  by 
the  attorney  general.  %b 

3.  The  court  will  not,  upon  motion,  de- 
cide who  are  the  rightful  trustees  of 
the  society,  or  determine  the  ques- 
tion of  right  to  the  office.  ib 

4.  Religions  societies  incorporated  un- 
der the  act  of  1813  are  not  express- 
ly or  even  impliedly  authorized  to 
uke  lands  by  devise,  for  any  pur- 
pose whatever,  when  such  devise 
is  made  after  their  incorporation. 
Qoddtvrd  v.  Pomeroy^  646 


RES  ADJUDICATA. 

The    question     involved    in    a   suit 
brought  to  establish  a  will  as  a  lost 


700 


INDEX. 


or  destroyed  will,  and  in  a  subse- 
qaeDt  action  of  partition  between 
Uie  same  parties  where  such  will  is 
sought  to  be  established  as  a  lost  or 
destroyed  will,  by  a  party  claiming 
under  the  same,  are  identical.  The 
same  proof  is  required,  to  eRtablish 
the  will,  in  either  case;  and  the 
question  having  been  once  passed 
upon  by  a  competent  tribunal,  must 
be  deemed  at  rest,  and  the  former 
Judgment  conclusive.  Harris  v. 
Jlarr%8,  88 

BIOT. 
See  CabblbsbitbsBi  &«. 


"X 


i 


'AT 


>>. 


i 


^E  OF  LAND. 
«^M  Dbobbb. 

SET-OFF. 


,>*-•  -^^ 


'♦-     r^. 


"^     /  See  Bbkand,  1. 
SHERIFF. 


1.  A  sheriff  acts  qffieiaXly  in  selling  the 
property  of  a  stranger  to  the  execu- 
tion as  the  property  of  the  defend- 
ant therein.    BaU  v.  Praii,        402 

2.  He  may  take  an  indemnity  from  the 
plaintiff,  for  such  an  act,  when  done 
in  good  faith,  but  cannot  give  an 
indemnity  to  the  bidders  at  the  sale. 

ib 

8.  Where  an  under  sheriff  agreed  with 
the  bidders  at  a  sheriff's  sale  to 
warrant  the  title  to  the  property 
sold,  held  that  such  an  agreement 
rested  upon  no  consideration  of  ben- 
efit to  the  sheriff,  except  as  it  neces- 
sarily tended  to  increase  the  fees 
and  perquisites  of  his  office;  and 
tiiat  in  tliat  respect  it  was  void,  as 
against  public  policy.  i& 

4.  A  sheriff,  while  in  the  discharge  of 
his  official  duty,  cannot  divest  him- 
self of  his  official  character,  and  do 
as  an  individual  what  he  cannot  do 
as  a  public  officer.  t6 

SHERIFFS'  SALES. 

1.  A  paper  signed  by  an  individual,  on 
becoming  a  purchaser  of  property 


at  a  sheriff's  sale  under  a  judg- 
ment, by  which  he  agrees  to  comply 
with  the  conditions  of  sale,  is  not  a 
contract,  either  with  the  sheriff  or 
the  plaintiff  in  the  foreclosure  suit, 
upon  which  an  action  can  be  main- 
tained by  the  latter  as  the  assignee 
of  the  sheriff.   MUler  v.  CoUyer,  260 

2.  Such  an  instrument,  in  the  form  of 
a  memorandnm  at  the  foot  of  the 
conditions  of  sale,  signed  by  the 
purchaser,  is  merely  a  submission 
by  him  to  the  jurisdiction  of  the 
court,  in  the  foreclosure  suit,  as  a 
purchaser  under  the  judgment  there- 
in. It  lacks  some  of  the  essential 
(Elements  of  a  contract ;  such  as  par- 
ties, mutuality  and  consideration.  «& 

3.  It  seems  that  conditions  of  a  sale  by 
a  sheriff  on  execution,  imposing 
upon  the  purchaser  a  liability  to 
pay  the  amount  of  any  deficiency 
in  case  of  a  resale,  will  not  apply 
to  any  case  except  that  of  a  resale 
made  forthwith,  upon  failure  of  the 
purchaser  to  pay  the  required  per 
centage  of  his  purchase.  f& 


SIDEWALKS. 
See  Municipal  Cobpobatiobb. 

SLANDER. 

1.  An  action  for  slander,  in  charging 
the  plaintiff  with  having  "  stcieti  tea, 
sugar  and  calico  and  carried  it 
away,"  will  not  be  sustained  by 
proof  that  the  defendant  alleged  the 
plaintiff  "  took  tea  and  coffee  from 
her  [the  defendant]  and  she  found 
them  in  her  things;"  or  that  "she 
[the  plaintiff]  had  taken  tea  and 
calico,"  &.C.     Coleman  v.  Flaysted, 

26 

2.  The  words  proved  not  being  action- 
able per  se,  inasmuch  as  they  do 
not  necessarily  impute  the  commis> 
sion  of  a  crime,  an  action  can  be 
sustained  upon  them  only  by  prov- 
ing that  they  were  uttered  with  in- 
tent to  impute  a  felonious  taking  of 
the  goods,  and  were  so  understood 
by  the  hearers.  %b 

8.  Where  the  judge,  in  such  a  case, 
disregards  the  variance  between  the 
words  stated  in  the  complaint  and 
the  words  proved,  and  allows  the 
case  to  go  to  the  jury  upon  the 
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proofs,  on  a  charge  submittiog  the 
question  of  the  actual  raeaniDg  and 
sense  of  the  words  used,  this  will 
be  equivalent  to  an  amendment  of 
the  complaint  on  the  trial,  substi- 
tuting the  words  proved  for  those 
alleged  in  the  complaint.  ib 

4.  The  court  will  therefore  treat  the 
complaint  as  amended,  or  allow  it 
to  be  amended  nunc  pro  tunc,  to 
sustain  the  verdict  ib 

5.  Where  the  question  submitted  to 
the  jury  is,  what  was  the  meaning 
and  sense  of  the  words  proved,  as 
understood  at  the  time,  all  that  was 
said  by  the  defendant  during  the 
same  conversation,  and  in  the  same 
connection,  is  admissible  in  evi- 
dence, for  the  purpose  of  giving 
character  to  the  worids  spoken,  and 
showing  malice.  *b 

6.  Words  charging  one  with  keeping  a 
whore  house  are  actionable,  per  se. 
They  impute  a  crime  involving  moral 
turpitude,  and  which  crime  is  also 
an  indictable  offense.  Wright  v. 
Paige,  488 

7.  The  charge  of  keeping  a  whore 
house  is  synonymous  with  a  chargo 
of  keeping  a  bawdy  house,  or  house 
of  ill  fame;  it  being  a  charge  of 
keeping  a  house  for  common  pros- 
titution, ib 

8.  In  an  action  for  slander,  the  words 
are  to  be  construed  according  to 
their  common  acceptation ;  and  it  is 
not  admissible  to  inquire  of  the  wit- 
nesses how  they  understood  them. 

id 

STATUTES. 

The  act  of  April  0,  1859,  to  amend 
the  charter  of  the  Poughkeepsie 
Fire  Insurance  Company,  does  not 
affect  the  question  of  the  valid- 
ity of  premium  notes  previously 
taken  by  that  company,  in  violation 
of  the  act  of  1858.  Otis  v.  Har- 
rison, 210 

See  Constitutional  Law. 
Ejectmbnt,  8. 

STREETS. 

See  Municipal  Cobpobations. 
Nbqliobncb. 


SUBSCRIPTIONS. 

See  AoBSBKBNT,  12  to  15. 

T 

TAXES  AND  TAXATION. 
See  Conbtitutional  Law,  8,  4,  6. 

TENANT  FOR  LIFE, 

1.  A  tenant  for  life,  or  for  years,  or  for 
a  single  year,  has  the  right  to  work 
a  mine  or  quarry  that  has  been 
worked  and  is  open  at  the  com- 
mencement of  his  tenancy;  for  it 
has  become  the  mere  annual  profit 
of  the  land.  Freer  v.  Stotenbwr,  641 

2.  A  lease,  in  general  terms,  of  the 
land  in  which  an  open  mine  exists, 
carries  the  right  to  the  lessee  to  work 
the  same.  tb 

8.  And  the  right  of  action  for  quarry- 
ing and  taking  away  the  stone  from 
an  open  quarry  is  vested  in  the  lessee 
named  in  the  lease  of  such  quarry,  or 
whoever  has  his  interest  in  it.        tft 

TRUSTS  AND  TRUSTEES. 

1.  A  trust,  in  a  deed  of  real  estate,  to 
convey  the  premises  to  such  person 
or  persons  as  the  wife  of  the  grantor 
shall  by  writing  appoint,  is  not  one 
of  the  trusts  authorized  by  law,  and 
is  therefore  absolutely  void.  HaUk- 
kiss  V.  EUing,  88 

2.  Where  the  trustee  is  not  vested 
with  the  right  to  the  possession, 
rents  or  profits  of  the  land  conveyed, 
for  any  purpose,  either  for  himself 
or  any  other  person,  the  deed  of 
trust  will  be  regarded  as  void,  under 
the  provisions  of  the  revised  statutes. 
(1  R.  S,  728,  4  49.)  %b 

3.  Where  an  instrument  purporting  to 
create  a  trust  in  respect  to  real  es- 
tate is  void  upon  its  face,  it  will  car- 
ry its  own  condemnation  with  it,  and 
will  not  be  in  a  proper  and  legal 
sense  a  doud  upon  the  title,  which 
will  authorize  the  interference  of  a 
court  of  equity,  to  set  the  instrument 
aside.  %b 
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4.  A  power  to  a  trustee  to  hold  the 
premises  coDveyed,  in  trust  for  the 
grantor's  wife,  and  to  coDvey  the 
same  to  such  person  or  persons  as 
the  latter  shall  hy  writing  appoint, 
is  a  valid  power  in  trust,  at  tlie  time 
of  its  creation  and  during  the  life  of 
the  cestui  que  trust.  And  if  the  act 
of  appointment  is  exercised  by  the 
wife  during  her  life,  the  power  vest- 
ed in  the  trustee  will  become  opera- 
tive, and  its  execution  on  his  part 
imperative.  ib 

5.  But  if  the  wife  dies  before  her  hus- 
band, and  during  the  existence  of 
his  life  estate,  without  having  exer- 
cised the  power  of  appointment,  the 
power  will  cease  to  exist,  and  can 
never  thereafter  be  exerted.  Its  ex- 
ecution having  become  impossible, 
for  all  practical  purposes,  the  power 
may  thenceforth  be  reganled  as  for- 
ever extinguished.  t& 

6.  In  such  a  case,  the  estate,  having 
never  passed  out  of  the  grantor,  re- 
mains in  him.  His  estate  not  hav- 
ing been  defeated  by  the  execution 
of  the  power  during  his  wife's  life- 
time, it  cannot  be,  after  her  death ; 
and  he  will  thenceforth  hold  the 
property  free  from  any  condition 
whatever.  ib 

7.  The  existence  of  a  power  in  trust, 
valid  in  itself  and  once  capable  of 
execution  but  now  incapable  of  ex- 
ecution by  reason  of  the  death  of  the 
person  having  the  power  of  appoint- 
ment, without  an  exercise  of  the 
power,  does  not  present  a  case  fit 
for  the  exercise  of  the  equitable 
power  of  the  court  to  remove  a  cloud 
upon  the  title,  by  reason  of  the  ne- 
cessity of  resorting  to  extrinsic  evi- 
dence to  establish  the  extinguish- 
ment of  the  power.  ib 

See  Will,  2. 


TURNPIKE  COMPANIES. 

Where  the  language  of  an  act  of  the 
legislature,  incorporating  a  turnpike 
company,  is  such  as  to  vest  the  title 
to  the  land  over  which  the  road 
passes,  in  the  company,  it  must  nev- 
ertheless be  considered  as  vested 
only  for  the  purposes  of  the  road ; 
and  when  the  road  is  abandoned, 


the  land  reverts  to  the  original  own- 
ers.   J>unhamY.  WiUiams,         186 

See  Bbookltn,  Jamaica  avd  Flat- 
bush  TuBMPiKS  Co. 


u 

UNITED  STATES  DEPOSIT  FUND. 
See  MoBTOAOB,  6. 

USURY. 

1.  An  agreement  by  a  borrower,  to  pay 
a  subsisting  debt  of  his  own,  in  con- 
sideration of  a  new  credit,  or  a  fur- 
ther loan,  is  not  usurious,  if  the 
promise  is  to  pay  only  the  amount 
actually  due  on  the  old  debt,  and  the 
amount  of  the  loan  with  lawful  in- 
terest.   Margh  v.  ffowe,  640 

2.  The  payment  of  a  bonus,  by  a  bor- 
rower, to  the  agent  through  whom 
a  loan  is  made,  without  the  knowl- 
edge or  assent  of  the  principal,  does 
not  constitute  usury,  so  as  to  invali- 
date the  security  taken  on  the  loan. 
FeUows  V.  Commiseionere  for  loan- 
ing U.  S,  moneySj  665 

8.  R.  and  P.,  who  were  commissioners 
for  loaning  certain  moneys  of  the 
United  States,  within  a  certain  dis- 
trict, appointed  by  the  state,  and 

-  acting  under  a  special  and  limited 
authority  defined  by  law,  and  hav- 
ing no  power  to  act  for  their  princi- 
pal, the  state,  except  that  contained 
in  the  statute,  made  a  loan  to  F.  of 
$500,  of  the  public  moneys,  taking 
from  him  a  mortgage  to  secure  the 
payment  thereof,  and  exacting  and 
receiving  from  him  $16,  by  way  of 
bonus  to  themselves.  Heid  that  this 
did  not  render  the  mortgage  void 
for  usury.  ib 


VARIANCE. 
See  Practice,  9. 

VRNDOR  AND  PURCHASER. 

1.  Whenever  a  vendor  has  manifested 
an  intention  not  to  rely  on  his  lien 


INDEX. 


703 


Upon  the  lands  sold,  for  the  purchase 
money,  he  will  be  considered  as  hav- 
ing waived  it.     Coit  v.  Fougera,  195 

2.  So  if  a  vendor,  for  a  portion  of  the 
jmrchase  money,  agrees  to  take  a 
conveyance  of  other  property,  and  a 
deed  of  such  property  is  according- 
ly executed  bv  the  vendee,  and  de- 
livered  in  escrow,  the  lien  of  tiie 
vendor  will  be  gone.  ib 

3.  If,  in  such  a  case,  the  depositary  re- 
fuses to  deliver  the  deed,  the  reme- 
dy of  the  vendor  is  upon  the  agree- 
ment of  sale  between  him  and  the 
purchaser,  to  compel  the  delivery 
of  the  deed.  tb 

4.  The  remedy  against  a  purchaser 
who  refuses  to  complete  a  purchase 
under  a  decree  or  judgment  of  a 
court  of  equity,  is  by  an  application 
to  the  court  to  compel  him  to  com- 
plete it,  or  to  resell  the  property, 
and  hold  him  liable  for  the  loss  and 
the  additional  expenses.  Millar  v. 
CoUyer,  260 

5.  A  vendor  who  has  sold  goods  and 
drawn  bills  upon  the  purcliaser,  for 
the  price,  can  rescind  the  sale,  and 
sue  for  the  value  of  the  goods,  if  he 
has  good  cause  for  doing  so,  not- 
withstanding the  bills,  at  the  time 
of  the  commencement  of  the  action, 
are  out  of  his  possession,  so  that  he 
cannot  then  surrender  them.  If  he 
produces  the  paper  at  the  trial,  and 
there  offers  to  surrender  it,  or  can- 
cel the  acceptances,  that  is  sufficient. 
Inoraham,  p.  J.  dissented.  Fras- 
chieris  v.  IlenriqueSf  276 

6.  Upon  an  agreement  for  the  sale  of 
land,  where  the  payment  of  the  pur- 
chase money  and  the  delivery  of  the 
deed  are  concurrent  acts  to  be  done 
at  a  future  time,  the  purchaser  has 
an  equitable  interest  in  the  land, 
and  a  right  to  a  specific  performance 
of  the  agreement  by  the  execution 
and  delivery  of  the  deed  at  the  time 
appointed,  upon  his  paying  the  pur- 
chase money.  But  he  is  not  tiie 
owner  of  the  property  purchased, 
until  the  happening  of  those  events. 
Tabor  v.  Robinsonj  483 

7.  Until  he  has  performed  the  con- 
tract, on  his  part,  he  is  not  vested 
with  the  right  of  property,  and  can- 
not assert  the  legal  rights,  or  claim 


the  legal  remedies,  which  belong  to 
those  who  own  the  title.  4b 

8.  For  a  removal  of  the  fixtures,  oc- 
curring between  the  execution  of 
the  agreement  and  the  time  ap- 
pointed for  the  payment  of  the  pur- 
chase money  and  the  delivery  of  the 
deed  and  of  the  possession  of  the 
land,  the  purchaser  cannot  maintain 
an  action  against  the  vendor.        ib 

9.  A  demand  of  the  fixtures,  fh>m  the 
vendor,  and  a  refusal  to  deliver 
them,  made  prior  to  the  time  fixed 
for  completing  the  agreement  and 
delivering  the  possession,  will  not 
avail  the  purchaser,  or  remove  the 
impediment  in  the  way  of  his  main- 
taining an  action  ib 

See  Shebiffs^  Sales. 
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WILL. 

1.  Construction  and  vaXiiUy. 

1.  A  testator,  by  his  will,  gave  to  his 
wife  certain  articles  of  personal 
property  and  one-third  of  the  net 
income  of  all  his  real  estate,  after 
payment  of  all  taxes,  assessments 
and  interest  duo  thereon,  during  her 
Tiatural  life.  Upon  her  death  the 
payments  were  to  cease,  and  the 
said  one-third  of  the  net  Income 
was  to  go  and  be  paid  to  the  heirs 
of  the  testator.  The  provisions 
were  not  stated  to  be  in  lieu  of 
dower.  Held  that  the  widow  was 
not  put  to  her  election.  Tobias  v. 
Ketchum,  804 

2.  A  testator,  by  his  will,  gave  to  his 
wife,  after  the  payment  of  his  fu- 
neral expenses  and  all  honest  debts, 
all  his  personal  estate  absolutely, 
except  $1000  due  him  in  notes,  and 
the  interest  of  that  $1000  during  ber 
life.  He  also  gave  her  the  whole 
income  of  all  his  real  estate,  for  life, 
absolutely.  He  then  gave  to  three 
other  persons,  E.,  H.  and  P.,  lega- 
cies amounting  in  the  aggregate  to 
$J3500,  which  were  not  to  become 
due  until  after  the  decease  of  his 
wife.  He  next  gave  "  the  whole  re- 
maining part  of  all  my  worldly  prop- 
erty which  it  is  supposed  will  ex- 
ceed $3000,"  to  the  Baptist  church 
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in  Tork,  upon  certain  conditions, 
one  of  which  was  as  follows :  "  That 
the  legacy  be  kept  by  the  church 
in  perpetual  fand,  on  interest,  and 
interest  applied  for  the  purpose  of 
remunerating  the  services  of  some 
faithful  minister  of  Christ,  and  of 
the  Baptist  order,  who  shall  be  em- 
ployed by  the  church  as  their  mis- 
sionary, in  preaching  the  gospel  in 
the  destitute  regions  of  the  west." 
Held  1.  That  having  no  power  to 
take  by  devise,  for  any  purpose,  the 
church  acquired  no  right,  but  the 
devise  and  the  trust  founded  upon 
it,  were  entirely  void,  and  the  estate 
descended  to  the  heirs  at  law,  sub- 
ject to  the  life  estate  of  the  widow, 
at  the  death  of  the  testator.  2.  That 
the  trust  to  provide  for  the  payment 
of  the  salary  of  a  missionary  to  be 
employed  in  preaching  the  gospel 
in  the  destitute  regions  of  the  west 
was  void,  for  the  reason  that  the 
object  of  the  charity  was  too  vague 
and  uncertain,  and  the  testator  had 
failed  to  express  his  purpose  with 
sufficient  clearness  and  precision  to 
enable  the  court  to  decree  its  spe- 
cific execution.  And  that  were  it 
any  other  than  a  charitable  trust,  it 
would  be  clearly  void  for  want  of 
any  certain  beneficiaries  who  could 
enforce  it.  8.  That  the  testator  in- 
tended that  the  three  legacies  to  £., 
H.  and  P.  should  be  principally  paid 
out  of  the  real  estate,  although  they 
were  not  to  become  due  until  the 
death  of  the  testator's  widow;  an 
intention  being  manifest,  from  the 
whole  will,  to  give  to  the  Baptist 
church  only  the  part  of  the  estate 
which  should  remain  after  the  other 
legacies  were  paid  and  satisfied. 
4.  That  the  charge  upon  the  real 
estate,  for  the  payment  of  the  lega- 
cies, followed  the  estate  in  the  hands 
of  the  heirs  at  law.  Goddard  v. 
Fomeroyf  646 

2.  Lost  or  destroyed  w%U. 

3.  The  section  of  the  revised  statutes 
relative  to  the  proof  of  wills  as  lost 
or  destroyed  wills,  provides  one 
common  and  invariable  rule  in  re- 


gard to  the  validity  or  eflect  of  lost 
or  destroyed  wills  taking  effect  ^- 
ter  the  passage  of  the  act,  viz: 
1.  That  the  loss  or  destruction  must 
have  occurred  after  the  death  of  the 
testator,  unless  it  happened  fraudu- 
lently in  his  lifetime.  2.  That  in 
consideration  of  the  importance  of 
the  instmment,  and  the  uncertainty 
of  parol  testimony,  its  contents  shaU 
be  clearly  and  distinctly  established 
by  two  credible  witnesses.  Barris 
V.  Harris,  88 

4.  The  language  of  the  statute  is  gen- 
eral and  unqualified,  and  the  pro- 
vision was  intended  as  a  rule  of  evi- 
dence of  universal  application  to  all 
subsequent  cases,  prescribing  cer- 
tain indispensable  prerequisites  to 
the  proof,  in  any  tribunal,  for  any 
purpose,  of  wills  alleged  to  have 
been  lost  or  destroyed ;  and  is  not 
to  be  limited  to  affirmative  proceed- 
ings taken  directly  for  the  puipoee 
olf  establishing  such  a  will.  %b 

6.  Hence,  an  instrument  cannot  be 
proven  and  established  in  any  form, 
for  any  purpose,  or  between  any 
parties,  as  a  lost  or  destroyed  wiU, 
unless  its  provisions  are  dearly  and 
distinctly  proved  by  at  least  two  wit- 
nesses, or  a  correct  copy  or  draft  as 
an  equivalent  or  substitute  for  one 
of  them.  t5 

WITNESS 

1.  After  impeaching  witnesses  are 
shown  to  be  acquainted  with  the 
general  moral  character  of  the  per- 
son whose  credit  is  assailed,  and 
they  declare  it  bad,  the  question  of 
credit  is  for  the  jury,  under  proper 
comments  from  the  court,  without 
any  inquiry  of  the  discrediting  wit- 
nesses as  to  whether  they  would  be- 
lieve him  under  oath.  Wright  v. 
Pat>,  488 

2.  In  such  cases  the  jury  ought  not  to 
be  precluded  from  drawing  the  fair 
and  reasonable  inferences  from  the 
evidence.  it 
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AND   OF   VOLUME  THIBTT-SIX. 
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